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^   Tft i  ^rreit  ktid  iniprisotiment  bj  the  Earl 
t>f  Selkirk,  of  several  p&rtn^rs  and  people  in  the 
Service  of  th6  Ndrth-W^fet  Company,  at  Fort 
William,  in  Aiigiist,   1816,  upon  charges  of    / 
high  treason;  murder,  robbery,  and  conspira- 
cy/' i^  weU  ktiOTTn  t6  the  piiblic ;  an:d  the 
prdteeditiga  by  indictment  and  otherwise^  a^    3. 
gainst  thetn^  and  fitimerotis  others,  thei^  adher<-    'li 
ents,-  t^hich  have  subsequently  taken  place;  hav^ 
Equally  been  frequently  detailed  in  the  pubUc     v 
^ritits  df  Ctoiada.  ^. s» u J:*:*4ii j v. ;. ii  ..w-rj^j/w  '',>'; 

The  tri&ls  at  Yorlk  in  Upper  Canada;  of  which     [■ 
this  Volume  Contains  a  Jaithftil  report,  noW  def-     ^ 
modfetratively  exhibit  the  utter  futility  6f  thos^     ;, 
charges ;'  and  the  long  period  that  has  elapsed  ^ii 
bet#eeft  the  time  they  were  brought,  and  that    ; 
^hen  the  trials  upon  them  have  td^en  plaee» 
is  ah  additional  proof,  if  afiy  were  \^anting,  of 
the  Oppressions  under  colour  6f  law,  to  whicb  .  : 
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Lord  Selkirk  has  subjected  the  North- West 
Company.     The  records  of  the  secretary's  offi- 
ces of  both  provinces,  will  shew  that  it  was  ever 
the  anxious  widb  of  the  parties  accused  to  have 
speedy  justice  done  to  them,  that  th^  might 
^.    ha,ve  an  early  opportunity  of  estabUshing  their 
f    innocence  ;  and  it  is  perhaps  one  of  the  strong- 
~    est  instances  of  the  perversion  of  legal  reme-  " 
dies,  that  his  Lordship  has  been  enabled  to 
keep  prosecutions  hanging  over  individuals  for 
Upwards  of  two  jf^&vB,  without  deigning  to  fur- 
nish the  Grown  with  any  evidence  to  sju^^t&nti- 
fttehift  ^ccuaatioustill  c^ja^fBll^d  ^f^Y^t^^ 

-'  As  ifae  prancrpal  part  of  the  ^vi4epce  |lec^s- 
'    saiiyitxkthe  di^fiance  of  these  pfti:iti^  (and  ip  ifiGt 

filsQ  that  vhifihmas  to  be  broiight  agai»0t  thev^,) 

•was  either  to  be  found  in  Upper  Can^,  pr  was 

..  to  be:  procured  fronv  the  lodi^  territ4>ri^s,  it 

'     appeared,  that  ^^  justice  could  be  more  convex 

"  niently  administered"  in  th^t  pi;o?inc^  th^in 
'    in  Lowerr  Canada^  ai|d>  as  fa|-  b^ck  ap  March, 

-1817,  appHeatton  was  made  to  the  Governor  in 
\  Chief,  then  Sir  John  Coape  Sherb|-opk^»  to  di- 
,<|'  vect  Ihe  removal  of  these  cases  thither.     It 

ijaeems,  however,  that  His  Excellency  judged  it 
•    expedient  to  consult  the  government  a^.  home, 

so  that  it  was  not  till .  th^e  24th  October*  that, 

(the  reply  being  iitvburablfi  to  the  remov^,) 
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great  seal  instruments  were  issued  on  the  first 
petitions,  and  on  thfe  20lh  November,  and  7th 
February  followinlg,  on  others  presented  by 
persons  subse(][uently  accused,  j*-  -  -  r  r,  - 
-^  All  this  while  the  documentary  ahd  ottieK  e- 
tidence,  which  Lord  Selkirk  affirmed  that  he 
possessed  as  the  groiind'  of  these  proceedings, 
was  kept  back  by  him,  karitig  the  law  officers 
of  the  Grown  in  both  provinces  to  complain  of 
bein^  unable  to  dischai^e  th^ir  duty  to  the 
pubKc  and  to  the  accused. 

Strong  reinOnstrances  Wet^^r^peSi^ly  rhs^ 
fo  the  governments  of  both  provinces  on  the 
subject  of  the  mischievous  and  oppressive  de- 
lays complained  of.  The  attbHiey-general  of 
Upjier  Canada,  in  his  i^eport  in  reply,  dated  the 
10th  March,  1«18,  says,  «  we  w«fre  th<^nf,^'  (re- 
ferring to  a  previous  statement  mad^  ta  the 
Governor  of  Upper  Canada,  ort  the  subject,) 
*'  compelled  to  state  what  I  can  only  repeat 
"  now,  that  we  were  not  only  totally  unprepar- 
"  ed  to  enter  upon  th^  prosecutions  m  ques- 
"  tion,  but  that  we  werie  also  without  any  means 
"  of  kftowing  when  we  could  b^  prepared."^ — 
"  We  (iould  not  advi^  an  indefinite  number  of 
*^  prisoners  charged  with  dffences  of  i/^Wcb  we 
•*  knew  only  by  rumour  the  general-  character, 
"  and  none  of  the  particular  facts;  to  be  ha^en- 
"  cd  Mtheir  for  trial,  while  we  wdfe  unfurnish- 
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f*  ed  with  those  meaos  of  drawing  up  the  indict; 
<(  iD«nts,  and  enabling  us  to  conduct  the  prose^ 
*f  cqtion^,  whiph  we  t^e  car^  tp  have,  and 
**  which  decency  in  th^  ^dministratioii  of  criip; 
f*  ipal  justice  riBquires  we  shojild  h^y^,  \n  every 
f*  commpif  larc^py."— ?*f  We  had  rteceiyed  in; 
"  formation  that  copies  of  pU  thQ  depositions 
y  were  preparing,  for  us,  whicli,  with  thp  othef 
f«  information  we  req^iried,  we  expected  to  re- 
ceiye  before  this  timp.  Put  |  i»m  y0  with- 
out these  necessary  instructions*"  And  he 
'adds,  "  I  knoi^  np  reason  |)ut  that  which  it  is 
f*  scarcely  fair  .^t  this  tiipe  to  giyis  to  the  pri: 
soners,  namely,  that  wp  are  yet  quite  unpre- 
pared to  try  th^m,  and  kno^r  npt  how  long 
f*  ^e  m^y  be  suffered  Ip  r^maip  so,  why  the 
ff  90th  of  April,"  (which  yras  the  d^y  prayed  to 
b^  apppinted  for  tb^  tri^s,)  *<  might  not  b^ 
<<  named  fpr  tbe  opening  of  the  Cpurt/' 

Memorials  in  behalf  particularly  of  those  of 
the  accused  Fhp  were  suffering  under  protract- 
ed imprispnmpnt,  accompanied  by  this  report 
pf  the  attorney-general  pf  Upper  Canada,  were 
presented  spou  after  ^  the  Governor  iu  Chief. 
In  reply.  His  £xqellency  caused  it  to  be 
stated,  th^t  as  it  appeared  frpm  that  report  tbat 
f^  no  prpceedings  hpd  been  ppmipenced  if)  Up- 
*'  per  Canada  against  tbem,  Im  should  not  feel 
f* justi&d  in  releas|Dgth0n»  from  prison,  find 
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fiending  theni  to  Upper  Canada,  until  at  least* 
the  private  prosecutor,  tfi  whote  hands  wat  the 
it^ormation  necessary  for  instUviing  such  a 
preceediHg,  should  be  called  upon  to  furnish 
**  the  Crown  officers  of  Upper  Canada  with 
"such  parts  of  it  as  they  might  require.  This 
^  information  heitig,  as  His  Exallency  under-, 
sUfod,'to  be  given  by  Lord  Selkirk,  the  lawH^ffi- 
cers  had  been  directed  to  call  on  his  Lord^ip 
peremptorily  to  transmit  the  same  to  Upper 
Canada  without  delay,  and  to  intimate  to  his 
"  Lordship,  that  unless  within  a  further  reason- 
"  able  time  the  Crown  officers  of  Upper  Canada 
"  were  furnished  with  the  evidence  necessary 
'^  for  the  commencement  of  proceedings  there, 
**  His  Excellency  would  feel  justified  iii  order* 
"  ing  the  discharge  of  the  petitioners."  His 
Excellency  further  intimated  that  if  proceed* 
ings  were  not  commenced  against  them  in  Up- 
per Canada  before  the  end  of  June,  he  should 
consider  th^m  entitled  to  their  discharge.  •'t'4^^/r>, 
The  attorney-general  of  Lower  Canada  also, 
in  reporting,  under  date  19th  June  181 8>  to  the 
Governor  in  Chief,  in  reply  to  a  further  remon- 
strance which  was  made  in  that  month,  states 
that  *<' the  private  prosecutor,  the  Earl  of  Sel- 
*^  kirk,  tijho  alone  pQSsessed  the  evideiice  in  support 
'*  of  thest  prosectUionSf  had  biBen  absent  from 
^  the  proifin^^y  at)d  fiirlpei  faift  Fet^ro  his  tim^i 
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*f  had  been  Tery  much  occupied  with  the  sit- 
"  tings  of  crimirtal  Courts,  both  at  Quebec  and 
•'  Montreal.'*  -ir*- .  ^^  v 

»  Here  it  is  worthy  of  remark,  that  during  up- 
wards of  a  year  subsequent  to  the  arrest  ef  these 
indiTidualSf  the  private  prosecutor  was  occupi- 
ed, not  in  attending  *'  the  sittings  of  criminal 
"  Courts  at  Quebec  and  Montreal,"  but  in  acts 
of  unprecedented  violence  and  depredation, 
which  were  only  checked  by  the  Prince  Re- 
gent's proclamation,  and  by  the  measures  pre- 
scribed by  His  Majesty's  government  for  en- 
forcing it;  and  then,  instead  of  returning  to 
this  province  with  the  special  commissioner,  to 
meet  the  accusations  against  him,  and  to  esta- 
blish his  charges  against  others,  '*  the  evidence  in 
**  support  of  mhiek  he  alone  possessedy'*  he  went 
on  a  tedious  and  circuitous  joi^rney  for  his  own 
private  purposes  and  did  not  get  to  Montreal 
till  February  1818  ;  whilst  his  Lordship's  sub-^ 
sequent  occupations  in  the  criminal  Courts  of 
Lower  Canada,  whether  as  a  pMbKc  informer, 
or  private  prosecutor,  could  afford  no  valid  an- 
swer to  persons  complaining  of  a  grievance  in 
the  delay  of  justice.  f^-v-.  -?- 

Dragged  at  length  into  the  arena  by  the  de- 
termination before  s^lluded  to  of  the  Governor 
in  Chie(  to  consider  the  p^rti^s  imprisoned  as 
entitled  to  hberation^  if  proceedifigs  were  not 
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Hisiituted  agaiiwt  tb«m  witliin  a  given  time,  hi» 
Lordsiiip  wa&  rompcllocl  to  take  measures  ibv 
commencing  such  ;  said  the  result  of  these  pro- 
ceedings constituto'a  tmimphant  vindication  of 
the  parties  accused,  and  a  conchisire  demon- 
stration  not  only  of  the  obvious  motives  in  which 
these  frivolous  and  vexatious  charges  originat- 
ed,  but  also  of  the  iniquity  of  the  means  em- 
ployed in  bolstering  them  up,  by  every  insidi- 
pua  art  to  prejudice  the  public  opinion.       n^ 
^Instead,  however, '  of  making  his  appearance 
as  the  private  pvosecutor  in  these  causes  at 
york,  where  h©  was  anxiously  expected  up  to 
ihe  very  hour  of  the  commencement  of  Brown 
and  Boucher's  trial,  his  Lordship  disappointed 
the  Crown  officers,  his  own  witnesses,  and  the 
public,  and,  although  he  started  from  Montreal 
in  the  direction  of  Upper  Canada,  he  soon  after 
turned  off  to  the  left,  and  proceeded  by  way  of 
New-York  to  England,  anticipating,  no^oubi, 
this  sigpal  defeat,  and  unable  to  withstand  the 
mortification  of  witnessing  it  in  person. 
.  ,■    It  will  be  observed  tliat  amongst  these  trials 
)s  that  of  two  of  Lord  Selkirk's  settlers,  (Coo- 
per and  Bennerman,)  who  craved  a  conveyance 
from  the  North-West  Company,  and  left  the 
Red  River  for  Upper  Canada.     They  were  in- 
cluded in  an  indictment  with  several  others  for 
fkijding  cannon,  on  the  merits  of  which  there  is 
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pb  occasion  to  say  any  thing  here,  as  they  will 
speak  for  themselves  on  a  perusal  of  the  evi- 
dence.    This  trial  has  in  fact  no  direct  relation, . 

■"7''  -■•. 

to  the  disputes  hetween  Xord  Selkirk  and  the  ^i 
North-West  Company,  hut  his  Lordship  haf-t;;;.. 
ing  all  along  endeavoured  assiduously  to  im-  t 
press  on  the  puhlic  mind,  the  idea  that  the  de^i^ 
sertions  which  took  place  from  his  colony  were,  f 
wholly  to  he  ascribed  to  the  persuasions  and 
enticements  of  the  North-West  Company,  the 
evidence  produced  on  this  occasion  (which  ;' 
might  have  been  multiplied  to  an  indeEnite  ex-  i 
tent,  by  the  numerous  other  individuals  who,  > 
having  escaped  from  Red  River,  are  now  settled  vi^, 
in  Upper  Canada,)  will  clearly  demonstrate  that  ■.%' 
it  was  the  wretched  state  of  misery  into  which  W, 
these  deluded  people  were  plunged,  and  th^i 
oppressions  they  suffered,  that  produced  the,;;) 
spirit  of  dissatisfaction  prevailing  amongst  thorn,  ^i 
and  induced  them,  some  to  find  their  way  out   ^ 
at  all  risks  through  the  savage  tribes  by  way  of  *> 
Fond  du  Lac,  others  to  lay  a  plan  for  escaping  -  /> 
by  the  Mississippi  into  the  United  States,  and  ;  V 
others  to  apply  to  the  humanity  of  the  North-   'Is 
West  Company's  people  to  give  them  a  passage  ^/^n 
to  Canada.     This  testimony  of  their  sufferings,  ^,.; 
and  of  the  deceptions  practiced  upon  them  by 
the  Earl  of  Selkirk  and  his  agents,  comes  in 
ample  confirmation  of  th^  propl^etit^'  view  tftk;  . 
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ban  of  York,  in  bis  able  letter  to  thv  Ear],  re- 
lativjB  to  bis  Red  River  colony,  publisbed  in 
1815  ;   a)[id  upon  tbe  lybole,  both  witb  respect 
.>  to  those  delusions,  and  to  the  calumnies  heap- 
tv/ ;  ed  upon  the  Nortb-West  Company,  it  will  now       \ 
be  foupd,  that  the  veil  is  rept  asupder,  tbe  mask       I 
■ '    ;  is  torn  aiwray,  and  the  vile  deformity  they  have    J 
V  V  U^^en  ip  exposed  tq  the  yipw«f  the  i/yorld,     ^  / 
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FO/2  lAe  expUmation  of  some  techiUcal  and  local  termt  and 
phrases  made  use  of  in  these  iiials,  A  GLOSSARY  m  atA^oisui, 
of  such  at  are  not  familiar  to  general  readers,  viz  :  4. 
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^ti;g/oM.— r  An  Englishm^iB,  the  English,  but  applied  exclusivelir  to  the 
flervant«  of  the  HuHron's  Bay  Company,  whether  Englisli,  French, 
or  Half-breeds,  in  contradistinction  to  the  fur-traders  from  Canada, 
who  are  called  Ft^^ois,  of  v\  butever  country  or  language  they  maj 
be.      ' 

Arpent  (as  a  measure  of  Length.) — 180  French  feet. 

Bafeau,— A  boat  or  barge,  which  are  only  used  On  the  lar^e  navigabVi 
lakes  and  rivers  of  the  country:  they  are  flat  bottomed  and] carry  «• 
bout  four  or  five  tons. 

BeU-brulet.—Hee  Half-breeds. 

Bourgeois. — Master,  employer ;  applied  both,  specially  to  the  penna 
(whether  partner  or  clerk)  who  hat  the  command  and  superintendence 
of  a  trading-post,  or  of  a  canoe,  and,  generally,  to  persons  rankiiig 
as  gentlemen,  or  above  the  class  of  servants. 

Brigade. — A  fleet  of  canoes,  bound  to  or  from  a  particular  tradins-post 
or  deportment. 

Capote.-^A  great  coat. 

Con*eil.—A  council ;  generally  applied  to  the  formal  meetings  betweea 
parties  of  Indians,  or  between  the  traders  and  Indians. 

Department. — Portion  of  country,  the  trade  of  which  is  placed  under 
tl^e  special  management  of  one  or  more  partners  or  bourgeois. 

Engagi. — An  engaged  servant:  applied  specially  to  the  Canadians  who 
engage  as  voyageurs  or  voyagers  for  a  term  of  years  in  the  service  of 
t^e  fur-traders.  j^>,i,  •,-,,>„ 

English. — See  Jnglois.  '  •     ^  '"    :-.<i         '  •-'       ••»  ' 

Equipement. — Equipment ;  the  clothes  and  other  articles  furnished 
yearly  to  the  clerks  and  servants  of  the  fur-traders,  every  individual 
in  their  employment  receiving  an  equipmeQt  proportiiMied  to  his  sta* 
tion. 

Fort. — The  trading  posts  are  always  called  forts,  though  in  general  no 
otherwise  fortified  than  by  bning  placed  in  a  square  inciosure  formed 
of  pal if«des  or  pickets ;  indeed  every  house  in  the  Indian  country  n 
called  a  fort. 

Frangou.—A  Frenchman,  the  French,  but  applied  exclusively  to  the 
Canadian  fur-traders,  of  whatever  nation,  to  distinguish  them  fron 
the  traders  who  come  from  Hudson's  Bay,  who  are  called  An^lois, 
English.  ^ 

Frermen.— Canadians  and  others  (not  Indians  ._c^ half-breeds)  who  riv 
side  in  the  Indian  countries,  as  hunters,  fifhermsD,  or  farmers,  and 
are  not  engaged  servants  of  the  fur-traders. 

Half-itreeds,  Metifs,  Boia-brules. — The  names  given  to  the  mixed  po- 
pulation which  exists  in  the  Nor(h-\Fest  arising  from  the  connection 
«f  European*  or  Ganadi»ns  with  the  Indian  women.  These  appclla- 
tion*  are  synonymous.  The  first  is  the  English  one;  Miti/,  wm 
corruption  of  the  Spanish  Mestiee ;  and  the  term  of  Bois-brul^  is  said 
to  be  derived  fron  tUttjOow  «ottiplexk>B  e£  ih»}uU'kc»ed»  beio^coHk' 
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jwred  to  ihe  tpptaranee  of  a  forest  of  fir>tree«  that  bad  been  burnt, 

•n  oeeorrePAc  frequent  in  thoie  parts,  and  which  assumes  an  unl«  ~ 

venal  brown  and  dingy  polour. 
Bangardf~-A.n  outhouse  of  any  description,'  Whether  a  shed,'  a  jient* 

house,  or  a  dosed  store,  in  which  goods  are  deposited. 
JTonmes  {i6ref.—Frcen«n ;  see  liVeMwn.  .  . 

Morche,  mar^^'  a  dajft  mar(kj—T)ait  distance  a  canoe  goes  in  a  day. 

Jfe<^#w— See  flair-**;"*. - 

NorthrCanoej—A.  canoe  calculated  for  the  shallow  rivers,  and  difficult 
^.  navigation  of  the-interior ;  it  is  about  half  the  siie  of  a  Montreal  ea- 
^  „  fioe,  or  one  used  in  the  navigation  between  Montreal  and  Fort  Wil- 
■^ rliam.'  .  ,      ...  :.  ^.       ....  ...,, 

Femtoan.— The  meat  of  buflbloes,  or  moose-deer,  dried  and  pounded, 

.  iqixed  with  grease  or  fat ;  it  is  generally  put  into  bags  made  oui  of 

ihe  hide,  and  called  Taureavx :  it  is  the  universal  article  of  food  a- 

.     mongst  the  engages,  half-breedn  and  Indians  in  the  l4orth>Vest, 

■' when  travelling  in  the  open  .fleason. 

Pirec-^A. package  made  up  for  the  Nprtb  west,  weighing  about  90 

^  lbs-  for  the  convenience  of  carrying  across  the  portages. 

Portage. — A  carrying  place.  ^       • 

Frairte.— A  level  tract  of  country  without  wood. 

Snow  8hoe$.-^fiet  work  made, with  thongs  of  raw  hides  stretched  upon  9( 

.frame  of  ain  oval  shape  from  three  to  four  feet  lopg,  and.lSinebeir 
[■:  >  broad  which  are  fastened  to  the  feet  in  order  to  walk  over  the  sno^.  . 

JTaureau. — A  bag  of  Pemican.  or  pounded  meat,  made  of  raw  buffaloe 

,   hide,  weiring  usually  about  90  lbs. 

iMm.—A.  sledge. 

royageur.  Voyager. — Canadians  and  others  engaged  by  the  flir-traden 
'  4  M^i>oe>men.    The  term  applies  also  to  the  traders  tnemMlveeJj      ,(>. 
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PROVINCE  OF  UPPER  CANADA. 


HOME  DISTRICT. 


Session  of  Oyer  and  Terminer,  and  general 
Gaol  Delivery y  held  at  York,  in  the  Home 
District y  on  Monday  the  IQlh  of  October ,  I8I8. 


PRESENT. 


.1.  M\ 


His  Lordship  Chief  Justice  Powell, 

Thq  honourable  Mr.  Justice  Campbell, 

The  honourable  Mi*.  Justice  Boulton, 

The  honourable  James  Baby,  EsqJ  justices  of  the  Peace 

William  Allan,  Esquire,  ^  for  the  Home  district. 


I1    <    ;_,    ij^.'r?(-i 


'I'he  Commission,  (Appendix  A.)  under  the 
Great  Seal  of  the  Province  was  read,  after  which 
the  Grand  Jury  were  sworn  in,  and  charged  by 
his  Lordship  the  Chief  Justice;  the  substance  of 
which  charge,  as  far  as  related  to  the  trials  of  of- 
fences committed  in  the  Indian  territories,  was  as 
follows : 


."^• 


Gentlemen  of  the  Grand  Jury^ 


•■«  ■>;-•■ 'ill 


In  addition  to  your  ordinary  function  of 
delivering  the  gaol,  and  enquiring  of  crimes  com- 
initted  within  this  district,  you  will  be-called  upon, 
under  the  provisions  of  a  statute  of  the  United 
Kingdom,  passed  in  the  43d  year  of  his  Majesty's 
reign,  to  enquire  of  crimes  and  offences  charged 
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to  have  been  committed  in  territories  not  within 
the  limits  of  the  Home  district,  ur  of  the  province. 

To  give  this  jurisdiction  to  this  Court,  the  sta- 
tute makes  it  necessary  that  the  Governor  of 
Lower  Canada  should,  by  an  instrument  under 
the  seal  of  that  province,  declare  that  justice  may 
be  more  conveniently  administered  with  relation  to 
any  particular  crime  or  offence  in  Upper,  than  in 
Ijower,  Canada. 

Under  such  a  declaration,  which  will  be  mani- 
fested to  you  by  production  of  the  instrument, 
charges  will  be  exhibited  against  various  individu- 
als for  the  highest  crimes,  murder,  robbery,  and 
nrson,  not  only  as  principals,  or  actual  perpetra- 
tors of  the  crimes,  but  as  accessaries  before  and 
after  the  fact. 

It  must  be  utmecessary  almost  for  the  Court  to 
enter  upon  an  explanation  to  you,  gentlemen,  who 
have  so  long  and  so  properly  exercised  the  func- 
tion of  grand  jurors,  of  what  constitutes  these  of- 
fences. 

Murder  is  that  aggravated  homicide  which  h 
of  forethought  malice,  and  wants  all  the  alleviating 
circumstances  which  the  tenderness  of  criminal 
law  admits  to  qualify  homicide  into  manslaughter 
excuseable,  or  justifiable.  This  malice  the  law 
presumes  where  the  evidence  of  the  fact  shews 
not  the  contrary,  therefore  it  is  usual  so  to  charge 
the  homicide  in  the  indictment,  leaving  it  to  the 
accused  to  shew,  on  his  defence,  to  the  petit  jury, 
or  jury  of  trial,  the  alleviating  circumstances  wnicb, 
in  their  judgement,  may  constitute  only  an  inferior 
offent e.  Robbery,  you  well  know,  is  larceny,  aggra- 
vated by  force.  It  is  the  forcibly  taking  and  carrying 
away  the  money  or  goods  of  another,  against  his 
will,  from  his  person,  putting  him  in  fear,  of  what- 
ever value  the  goods  or  money  may  be,  and  it  may 
be,  if  the  goods  or  money  were  not  upon  the  persoRr 
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^)nt  taken  Jn  his  presence*  by  force,  feloniously^ 
yin<J  i)utting  in  fear.  Robbery  so  defined  is  a  ca- 
pital offence  in  the  actors  present*  and  in  the  ac- 
cessaries before  the  fact.  Arson  is  the  wilful  atid 
tn.'ilicious  burning  of  the  house  or  out-house  of  ano- 
ther. Under  this  general  definition  is  compre- 
hcudiid  all  out-houses*  barns,  and  stables  that  are 
parcel  of  the  dwelling*  though  not  contiguous  to  it, 
or  under  the  same  roof.  iJut,  to  constitute  this 
offence,  it  must  be  done  maliciously,  and  not  by 
accident,  and  there  must,  besides  the  attempt  to 
set  fire,,  be  «n  actual  burning,  however  small  the 
consumption.  This  is  also  a  capital  offence  in  prin* 
cipal  and  accessary  before  the  fact.  Gentlemen; 
in  the  course  of  this  investigation  you  will  find 
facts  charged  as  felonious,  and  wearing  such  an 
appearance  in  every  respect*  wanting  perhaps  that 
which  ought  to  constitute  felonious  robbery  or 
larceny,  the  animus  furandi,  and  wanting  that> 
the  taking  this  goods  of  another*  without  his  con- 
sent* is,  in  law,  a  trespass,  and  the  nice  shades  bj 
which  the  same  act  may  be  distinguished  to  be 
trespass  or  felony,  is  properly  of  the  considera- 
tion of  the  jury  of  trial,  since  you  can  scarcely  re- 
ceive light  from  the  ex  parte  testimony  of  the  prose- 
cutor to  shew  that  what  he  charges  as  felony  is  me- 
rely trespass ;  but,  should  that  appear  satisfactorily 
^o  yoit,  and  that  there  was  no  intention  to  steal,  no 
ftnimus  furaneli  in  the  taking,  you  can  not  conscien- 
tiously putothe  accused  to  answer.  The  prosecu- 
tions are  remote  from  the  scene  of  action,  and 
the  facts  charged  to  have  been  committed  in  the 
Indian  territories,  visited  by  rival  traders*  where 
you  can  hardly  expect  to  meet  with  impartial  rela- 
tions of  facts,  but  that  is  the  consideration  of  the 
jury  of  trial,  who  will  weigh  the  credit  of  each 
witness.  Your  duty  is  also  to  decide  according  to 
•videccc,  but  you  are  not  expected  to  sift  it  so 
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closely.  It  13  sufficient  for  you  to  ascertain  by  evi- 
dence that  the  fact  charged  hag  been  committed,, 
and  that  there  is  strong  probability  that  the  accus- 
ed is  the  perpetrator. 

Gentlemen  ;  the  publicity  given  to  the  details 
which  are  to  be  laid  before  you,  by  dispersing  in 
pamphlets  the  depositions  of  witnesses  taken  be- 
fore the  magistrates,  may  have  presented  them  to 
you,  and  made  impressions  on  your  minds  favour- 
able or  unfavourable  to  these  prosecutions.  I  need 
not  tell  you  that  it  is  a  first  duty  on  your  part,  to  di- 
vest your  minds  of  all  such  impressions,  and  bring 
them  to  the  legal  enquiry,  free  and  unprejudiced,  so 
as  to  receive  tlie  evidence  brought  before  you  with- 
out bias,  and  to  weigh  it  with  the  strictest  impartia- 
lity, never  forgetting  that  your  business  is  merely 
to  inquire  and  report  the  truth  of  the  fact,  and  the 
probability  of  the  charge  to  be  such  as  should  put 
the  accused  upon  his  defence. 

There  is  also,  I  find,  in  the  docket  furnished  by 
the  Crown  ofificers,  a  bill  against  more  than  twen- 
ty individuals  fdr  a  conspiracy  to  subvert  the  set- 
tlement at  Red  River,  also  in  the  Indian  territory, 
and  which  must  be  subjected  to  the  jurisdiction  of 
this  Court,  and  your  consideration  of  it  must  be 
guided  by  the  same  course  as  the  other  crimes 
charged  to  have  been  committed  there.        .  ^v  v  . 

Conspiracy,  strictly  speaking,  is  an  odious  com- 
bination or  concert,  of  two  or  more  persons,  to 
charge  others  with  a  criminal  conduct  which 
might  expose  them  to  danger  from  prosecution. 
But,  in  a  wider  view,  the  law  considers  as  con- 
spiracy all  concert  and  confederacies  whatsoever 
wrongfully  to  prejudice  a  third  person,  and  sub- 
jects the  conspirators,  when  convicted,  to  the  hea- 
vy penalty  of  fine  and  imprisonment,  and  in  certain 
Cases,  to  infamous  and  corporal  punishments.  This 
Concert  may  be  without  direct  personal  communi'^ 
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cation,  any  evidence  which  demonstrates  that  there 
was  confederacy  between  the  parties  accused,  to 
effect  the  criminal  purpose,  although  that  purpose 
should  not  have  been  actually  effected,  constitutes 
the  offence  of  conspiracy,  of  which  the  overt  acts 
are  confiro)atioD. 

Thwrsday,  22d  October,  1818. 

Indictments  (Appendix  fi,  C,  and  Z),)  mere  found 
hy  the  Grand  Jury  against 

CuTHBERT  Grant, 


as  principals ; 


as  accessaries  before,  and 


as  accessaries  after,  the 
fad, 


Louis  Perrault, 
Paul  Brown,  and 
FRAN501S  F.  Boucher, 
Allen  Magdonell, 
John  Siveright,    ' 
Seraphim  Lamarre,  and 
Peter  Pangman, 
Alexander  Mackenzie, 
John  McDonald, 
Simon  Phaser,    "  *  < 
Allen  McDonell, 
Seraphim  Lamarre, 
Hugh  McGillis, 
John  McLaughlin,  ' 
William  Shaw, 
John  Siveright,  and 
Peter  Pangman, 

for  the  murder  ef  Robert  Semplcy  Esquire,   on 
'.;.;:■;       the  IdtkofJune,  1816^ 

George  Campbell,  ^  as  principals,  for  arson, 

Cuthbert  Grant,  and     >  on  the  28/A    of  June, 
William  Shaw,  5  1815; 

{The  indictment  against  Duncan  Cameron,  as  ac' 
cessary  before  the  fact,  being  thrown  out,) 

Jlnd  against  Paul  Brown,  for  robbery  in  a  dwel- 
Ung'house. 
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Fridaij,  23d  October,   ISJO, 
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:  ^  An  injtctmcnf  atrainst    ,,       .     ■     .,„  .. 

George  Campbell, 
Robert  Gunn,  and 
JJector  McDonald, 


for  maliciously  shooting 
at  Miles  Macdonelly 


was  returned  hy  the  Orand  /iiry^— No  Bill. 

Attorney-General. — I  rise  to  move  the  process  of 
the  Court  against  the  persons  on  the  indictment 
which  the  grand  jury  returned  yesterday.  Brown 
and  Boucher,  two  of  the  principals,  are  in  custo- 
dy. I  therefore  move  that  process  do  issue  agfiinst 
Cuthbert  Grant,  Allen  M'Donell,  -r—. 

Mr.  Sherwood. — 1  beg  leave  to  state  to  the  Court 
that  the  gentlemen  against  whom  the  Attorney- 
General  is  moving  that  process  do  issue,  are  mere- 
ly charged  as  accessaries,  and  they  are  all  here 
upon  bail.  I  believe  it  is  never  us?ia*  to  move  the 
process  of  the  Court  against  accessaries  until  con- 
viction has  taken  place  against  the  principals,  but 
even  were  it  the  customary  course,  still  the  very 
different  circumstances  under  which  these  defendr 
ants  stand,  would  completely  set  it  aside.  These 
persons  have  all  been  a(^rr>itted  to  bail,  have  en- 
tered into  recognizances  which  have  been  taken 
under  the  high  authority  of  the  Governor  General 
of  the  Canadas.  Whether  this  bail  or  these  recog- 
nizances are  good  or  bad,  is  not  now  to  be  a  ques- 
tion, it  is  sufficient  that  they  have  been  taken  un- 
der the  highest  authority,  and  that,  in  fulfilment  of 
the  obligation  imposed  by  them,  these  gentlemen 
are  present  in  this  Court.  It  is  therefore  incomper 
tent  to  the  Attorney-General  to  move  the  process; 
^f  the  Court  against  persons  Tyho,  in  their  presence^ 
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arc  fulfilling  <he  obliealion  which  thejhjvve    ■ 
eel  into  of  appearing  before  the  Court.     But 
should  it  be  moved?  Ihejr  are  all  under  bail,    m- 
dcr  bail  in  such  sums  as  appeared  adequate  (o  m- 
Bure  their  appearance  here,  and  they  do  appear. 
At  any  rate  till  the  principals  arc  convicted,  in  no 
case,   under  no  circumstances,  is  it  customary  to 
attach  accessaries.  The  principals,  or  two  of  them, 
are  in  actual  custody  ot  the  Court,  and  till  they 
are  convicted,  I  contend,  a  capias  ought  not  to  is- 
sue against  those  charged  merely  as  accessaries, 
and  who  com«  forward  and  say,  here  we  are.  Till 
authorities  are  shewn  for  such  a  course,  I  should 
think  your  Lordships  will  not  sanction  the  appli- 
cation.    These  persons  do  not  appear  here  in  the 
ordinary  course  of  things ;  the  charge  has  been 
preferred  against  them  in  the  Lower  province,  a 
part  were  taken  into  custody,  and  a  part  were  put 
under  recognisance,  and  in  this  manner  they  have 
been  transmitted  by  the  government  below,  under 
the  authority  of  the  act,  the  special  act  under  which 
they  are  indicted.  It  is,  I  have  asserted,  not  a  usu- 
al course  to  move  the  process  of  the  Court  against 
accessaries,  then  I  ask,  can  any  reason  be  assigned 
for  doing  so  in  the  present  case?     Can  there  be 
any  reason  given  for  their  being  .taken  into  custo- 
dy here,  when  the  government  of  the  Lower  pro- 
vince have  admitted  them  to  bail,  and  they  fulfil 
their  recognizance  by  appearing  hfere.    They  were 
once  in  custody,  and  were  sent  below,  and  there 


"part  were  detained  in  confinement,  and  the 
others  were  liberated  upon  giving  security.  I  ad- 
vance then  that  the  principals  alone  having  been 
sent  in  custody  by  the  government  of  the  Lower 
province,  whilst  the  accessaries  appear  here  in 
obedience  to  the  recognizances  into  which  they 
bave  entered  under  the  sanction  of  the  high  autho- 
rity of  the  Governor  General,  in  addition  to  the  ar- 
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gument,  that  it  is  not  usual  to  take  accessaries  int(> 
custody  till  after  the  conviction  of  the  principals,  1 
advance  that  these  gentlemen  stand  merely  like 
persons  accused  of  a  miadcnicanor,  and  having 
given  bail)  and  appeared  in  Court,  it  is  not  com- 
petent to  this  Court  to  issue  their  process  against 
them.  The  indictment  under  wnich  they  are 
charged,  is  preferred  under  a  particular  act  from  ^ ' 
which  this  Court  derives  its  authority,  and  which 
is  a  special  act  conferrint^ urisdiction. 

Chief  Justice  Poivell. — These  proceedings  being 
founded  on  a  special  act,  we  must  have  the  au- 
thority under  which  we  are  to  take  cognizance  of 
them. 

Mr.  Sherwood. — I  trust  in  the  contest  of  these 
rival  companies  no  measures  will  be  resorted  to, 
calculated  to  gratify  those   vile  passions,  which 
unfortunately  mark  the  conduct  of  some  persons. 
't  jittorriey  ueneral. — I  know  nothing  of  rival  com- 

•  /»!•  1  1111" 

panies,  dr  of  disputes  between  them.  In  the  dis- 
charge of  my  duty  I  know  nothing  except  what  I 
obtain  from  informations  placed  before  me  and 
from  the  returns  of  the  grand  jury.  They  have 
returned  as  true  a  bill  of  indictment  for  murder 
against  a  number  of  persons  who  arc  not  in  custo- 
dy, and  to  bring  them  before  the  Court,  I  adopt 
tne  usual  course,  viz.  that  of  moving  that  capias 
do  issue  to  take  them  in  custody.  This  is  the  ordi- 
nary course  and  it  is  my  duty  to  pursue  it.  What- 
ever indulgence  your  Lordships  may  be  pleased 
to  extend  to  them  when  before  the  Court  will  be 
cheerfully  acquiesced  in  on  my  part,  but  it  is  with 
your  Lordships  and  not  with  me.  1  know  nothing 
of  this  any  more  than  any  other  case,  but  from  the 
grand  jury,  and  to  bring  the  persons  whom  they 
accuse  by  the  indictment  before  the  Court,  I  move 
that  its  process  do  issue  against  those  who  are  not 
in  custody.         ,       .»,.  •      .    ^'}^%'''  .'■ 
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Afr.  Skerwood. — Then  I  hc^  to  produce  higli, 
vrry  high,  legal  authority  against  the  proposition. 
The  jiiithority  upon  which  this  propo'  ition  will  be 
resttii,  is,  I  take  it,  the  2  and  3,  Edward  VI.  cap. 
24.     Jn   Hawkins,  vol.  2,   page  457,  sec.   1.  .00, 
(ivhifh  Mr.  Sherwood  read,  providing  for  the  indict- 
ment,  rial,  judgment  and  punishment  in  one  county,  of 
ucces.^.me^  to  a  murder  committed  in  anathrr.)  Now 
It  might  be  and  is  necessary  to  know  if  the  imput- 
ed oiience  has  been  committed  in  any  county,  or, 
as  that  can  not  be   from  the   nature  of  the  case, 
whether  it  was  committed  in  Upper  Canada.    The 
Attorney-General  will  perhaps   demonstrate  that 
the  crime  has  been  committed  as  laid,  but  then 
the  legaj  question  respecting  the  accessaries   will 
remain.     I  thus  early  state  that,  as  to   where  the 
ofiencc,  if  committed  at  all,  was  committed,  we  do 
not  wish  to  raise  a  question.     Wc  have  no  desire 
whatever  to  question  the  jurisdiction  but  to  go  to 
trial  upon  the  plain  and  simple  plea  of  not  guilty. 
But  surely,  under  all  the  circumb'^ances  of  the  case, 
the  Attorney-General  will  not  expect  that  the  pro- 
cess of  this  Court  shall  issue  against  these  gcntU-- 
men   before  the  conviction   of  the  principals,  or 
some  of  them,  nor  indeed  can  lie  move  it  when 
they  are  actually  present.     Referring   to  the   au- 
thority which    I  hold  in  my  hand,  Hawkins,   the 
law  of  exigent  is  clearly  laid  down,  and  all  its  fea- 
tures fully  delineated,  and  there  I  find  that  cnpiai 
is  the  first  step  in  proceeding  to  outlawry,  and  is 
the  incipient  measure  to  bring  before   the   Court 
persons  who  although  bound  to  appear  before  it, 
do  not  come  forward  agreeably  to  the  tenor  of 
their  recognizance,    not  against  gentleman    who 
manifest  their  anxiety   to  fulfil   every  obiic^ation 
which  the  law  has  imposed  upon  them.      I'he  ob- 
ject and  intent  of  capias  being  issued  is  to  j)revent 
the  public  justice  of  the  country  from  being  evad- 
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«(] :  it  is  issued  ex  nccessitute  re?\  because,  without ' 
it,  tlie  accuseu  can  not  be  brought  to  answer  the 
charges  and  otlenccs  alleged  against  him,  but  here 
we  are  ready  to  go  to  trial,  we  present  ourselves 
before  the  Court,  and  wait  onlj  its  course. of  prac- 
tice to  enable  us  to  undergo  our  trials,  for  which 
\ve  are  equally,  if  wot  more,  anxious  than  the 
Crown.  I  state  uneqinvocally  to  the  Court  that 
the  course  proposed  by  the  Attorney-General  is 
one  that  I  look,  but  Jook  in  vain,  for  any  authority 
to  support.  If  there  are  authorities  to  sustain  such 
a  course  they  will  doubtless  be  known  to  the  At- 
torney-General, and  if  he  will  state  any  instance, 
a  single  instance,  if  he  will  produce  any  authority 
of  exigent,  to  which,  I  repeat  it,  capias  is  the  in- 
cipient measure,  if  the  Attorney-General  can  ex- 
hibit a  single  instance  wherein  that  course  has  been 
resorted  to  before  a  single  principal  has  been  con- 
^  victed,  I  have  done ;  but  till  Mr.  Attorney  puts 
the  principals  upon  trial,  and  convicts  them  all, 
or  proceeds  to  outlawry  in  their  cases,  be  can  not, 
according  to  my  judgment,  be  allowed  process 
against  gentlemen  charged  as  accessaries  who  ara 
under  recognizances  allowed  by  the  Governor  Ge- 
neral, and  are  moreover  actually  present. 

Chief  Justice. — As  the  question  arises  upon  in- 
dictments founded  on  the  4.3d  of  the  King,  till  I 
see  that  we  have  authority  to  take  cognizance  of 
the  oirence  and  the  oifender,  I  can  not  proceed 
with  the  argument.  Have  you,  Mr.  Attorney- 
General,  great  seal  instruments  from  the  Lower 
province  transmitting  these  persons,  and  the  par- 
ticular ofllence  upon  which  the  grand  jury  have  re- 
turned a  true  bill,  to  this  provmce  for  trial  ? 

( The  great  seal  instruments  (Jippendix  K.  L.  M 
and  JV.)  were  then  handed  to  the  Court.  The  Chief 
/usiice  remarked  that  it  had  been  already  held  that  the 
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Great  Seat  of  the  Lower  province  proved  itself,  there 
could  therefore  be  no  difficulty.) 

Jltlorneif'Gcneral. — 1  move  the  process  of  the 
Court  against  the  persons  named  in  the  indictment, 
for  the  murder  of  Mr.  Seuiple  who  are  not  already 
in  custody. 

Mr.  Sherwood.-^As  Mr.  Attorney -General  per- 
sists in  his  motion,  I  beg  to  offer  high,  very  high, 
authority  in  support  of  the  opinions  I  have  sub- 
mitted, that  the  course  taken  by  Mr.  Attorney- 
General  is  as  extraordinary  and  unprecedented,  aa 
it  is,  in  the  present  instance,  completely  uncalled 
for.  I  produce  first,  Chitty,  vol.  I.  w^ho  your  Lord- 
ship knows  invariably  refers  to  the  autliorities  up- 
on which  any  opinion  he  advances  is  founded,  and 
at  pages  333  and  339,  I  find  him  considering  the 
nature  cf  process  in  general ;  page  338,  he  says, 
<•'  Process  is  so  denominated  because  it  proceeds  or 
"  issues  forth  to  bring  the  defendant  into  Court 
"  to  answer  the  charge  preferred  against  him  and 
"  signifies  the  writs  or  judicial  means  by  which  he 
**  is  brought  to  answer."  He  then  goes  on  to  de- 
scribe that  what,  before  a  bill  is  returned  by  a 
grand  jury,  is  termed  a  warrant,  is  subsequently 
denominated  process ;  that  in  every  commissioii 
of  Oyer  and  Terminer  the  power  of  issuing  pro- 
cess is  incidentally  communicated  on  the  sound 
principle  that  where  power  is  instrusted  to  enquire 
into  offences,  the  authority  to  compel  the  attend- 
ance of  the  party  accused  must  necessarily  be 
given,  that  it  is  founded  upon  the  same  reason  that 
justices  of  the  peace,  whenever  authorised  to  en- 
quire, hear,  and  determine,  have  power  to  com- 
pel the  defendant  to  attend,  but  that  this  power 
does  not  attach  to  the  commission  of  gaol  delive- 
ry, and  that  under  that,  capias  can  not  issue  be- 
cause the  jurisdiction  is  liipited  to  the  delivery  of 
it^ie  gaol.    And  having  thus  shewn  who  can  issue 
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process,  he  says,  "  from  the  very  nature  and  ob- 
"  ject  of  process,  it  follows  there  can  be  no  nc- 
"  cessity  for  it  when  the  defendant  is  present  in 
*'  Court,  but  only  when  he  is  absent,'?  and  this 
doctrine  he  supports  by  reference  to  Flawkins,  2 
book,  cap.  27,  sect.  1.  It  is  clear,  therefore,  that 
the  present  case  docs  not  warrant  the  application 
of  Mr.  Attorney-General.  Again  page  339  lie 
says,  "  at  common  law,  the  usual  mode  of  brfng- 
"  ing  a  defendant  into  Court  upon  an  indictment 
"  found  against  him,  when  it  was  not  considered 
"  necessary  to  pursue  him  to  outlawry,  he  is  left 
"  to  the  ordinary  legal  process."  Under  that, 
the  ordinary  legal  process,  these  gentlemen  have 
been  taken,  have  entered  into  recognizance  in 
such  sums  as  seemed  fit  to  the  highest  authority 
we  are  acquainted  with,  viz.  that  of  the  Governor 
General,  and  in  fultilment  of  that  recognizance 
they  come  into  Court  and  say,  give  us  our  trial. 
Surely  the  learned  Attorney-General  does  not  say 
in  this  case  that  he  contemplates  proceeding  to 
outlawry,  and  if  he  does  not,  it  is  not  competent 
to  him  to  move  for  process  against  the  defendants. 

Chief  Justice. — Where  do  you  find  that  learning, 
it  is  new  to  me  .'^ 

Mtomey-Gcneral. — I  do  not  know,  but  I  think 
that  the  authorit\  referred  to  by  the  learned  gen- 
tleman proceeds  to  state,  that  if  a  defendant  is  in 
Court  it  is  discretionary  and  not  obligatory  in  the 
Court  to  detain  him.  The  measure  that  I  have 
adopted  is  merely  to  bring  these  persons  legally 
before  the  Court,  because  till  they  are  so,  no 
step  can  be  taken  to  prosecute  their  trials.  Rela- 
tive to  these  gentlemen  being  under  recognizance 
to  appear  at  this  Court,  it  makes  no  difference  at 
all  to  the  argumcnti  though,  with  regard  to  recog- 
nizances which  have  been  sent  from  the  Lower 
province,  I  must  say  that  I  received  a  number  of 
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instruments  from  the  law-ofnccrs  of  Lower  Ca- 
nada, and  arnoDgst  iheni  a  number  of  recogni- 
zances of  diiTertnt  persons  to  appear  In  Upper 
Caouda  <o  answer  certain  charges  for  offences  of 
iivlnch  {hey  were  accused.  Upon  examination  I 
considered  that  they  were  not  such  instruments  as 
I  could  enforce,  and  I  therefore  do  not  present 
thcra  to  the  Court.  Thus  situated,  I  know  no- 
thing legally  of  any  recognizance,  and  I  am  only 
pursuing  the  ordinary  course  in  moving  that  pro- 
cess do  issue  to  bring  before  the  Court,  persons 
whom  the  return  of  the  grand  jury  declares  have 
committed  an  otTence  in  the  Home  district,  which 
is  the  way  that  the  indictments  are  prepared,  and 
they  have  been  so  prepared  because  it  was  thought 
the  preferable  course  to  adopt  as  being  that  by 
which  the  jury  will  be  left  with  no  duty  but  to  say 
simply,  has  or  has  not  the  offence  been  proved  to 
have  been  committed  of  which  the  defendants  are 
severally  accused,  and,  if  committed,  was  it  by 
them. 

Chief  Justice. — The  suggestion  of  the  Attorney- 
General  that  he  has  laid  these  offences  as  being 
committed  in  the  Home  distrujl  renders  it  desir- 
able that  we  should  again  see  the  great  seal  ins- 
truments, and  clearly  ascertain  against  whom  it  i» 
we  have  authority  to  proceed,  and  we  shall  by 
that  means  see  whether  we  have  Jurisdiction  over 
the  offence  charge  in  the  imlictment  in  relation  to 
these  persons  against  whom  your  are  praying  the 
process  of  the  Court.  «        ' 

{The  Great  Seal  instruments  were  again  examined^ 
andkWen  iVrDonelTsam/ John  Siveright'5,ff///>rotW. 
Seraphim  Lamarre's  heiiig  in  the  hands  of  the  Chief 
Justice,  enquiry  was  made  whether  the  jitlorncy- 
General  prayed  process  against  him,  and  the  Court 
were  answered  that  Lamarre  had  dicdlatehf  at  Mont- 
feai.    Bdativc  lo  Peter  Pangman  alias  Bostonnoig, 
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the  jSttonmj-Gcneral  remarked^  that  as  there  Urt.i 
another  indictment  pending  against  him,  he  should  not 
move  for  process  at  the  present  moment  in  regard  la 
him.  Irl  the  cases  of  Alexander  M'Kenzio,  Hugh 
IVrOillis,  John  M'Laughlin,  and  Simon  Froser,  iht. 
instruments  were  approved,  and  the  Attorney-General 
stated  that  against' them  he  moved  for  process.  Paul 
Brown's  was  the  next,  and  the  Jittoiney-Gcneral  re- 
marked  that  he  was  in  custody.  Louis  Perrault 
alias  Morain's  being  examined,  the  Attorney -G eneral . 
said  he  was  in  a  similar  situation  to  Peter  rang7nanj 
and  he  did  not  at  present  move  for  process.  The  in- 
strument transmitting  John  McDonald  icas  then  ex* 
amined  and  approved.) 

Chief  Justice. — I  observe  that  an  indictment  has 
been  returned  by  the  grand  jurj  against  Cuthbert 
Grant,  and  William  Snaw,  for  arson  ;  is  there  any 
instrument  transmitting  the  offence  ofarson  against 
these  individuals  ? 

Attorney-General. — I  pray  the  process  of  the 
Court  against  Grant  upon  the  indictment  charging 
him  with  murder.  The  great  seal  instruments 
transmit  the  individual  named  therein  generally 
for  trial  for  all  offences. 

Chief  Justice. — Not  to  delay  the  bar  I  will  state 
to  them  that,  apprehending  that,  during  the  course 
of  the  Court  now  holding,  cases  would  come  on 
over  which  we  have  no  jurisdiction,  except  by  a 
special  instrument  from  the  Governor  of  Lower 
Canada,  under  the  great  seal  of  the  province^  and 
also  believing  that  important  preliminary  questions 
^  might  be  started,  we  have  agreed  to  hear  the  ar- 
guments when  we  are  all  together.  Our  brother 
Campbell,  therefore,  has  been  sent  for,  and  no 
doubt  will  be  here  in  a  few  minutes  when  we  will 
hear  you. 

Shortly  after,  Mr.  Justice  Campbell  having  taken 
his  seat  on  the  bench,  the  argument  was  resumed;  the 


^■ 


:'rix. 


X>\y^ 


•% 


L 


15 


Jt^ 


Chief  Justice  having  informed  the  bar  that  he  had 
communicated  to  his  learned  brother  the  nature  of  the 
observations  which  hud  been  made  during  his  fi6- 
sence. 

Mr.  Shenvood. — irUic  Crown  oiTicers  agree  with 
us  as  to  the  fncts,  that  we  are  sent  to  this  jjrovince 
for  trial,  under  the  great  seal  instruments  from 
the  Lower  province,  and  that  the  authority  of 
those  instruments  is  adequate  to  the  putting  uat 
upon  our  trials  at  this  Court,  there  perhaps  will 
be  no  objection  to  our  shewing  by  affidavit  that  we 
have  been  admitted  in  Lower  Canada  to  bail  upoa 
these  charges,  and  that  in  furtherance  of  the  re- 
cognizances taken  there,  we  are  now  here,  anxious 
to  receive  our  trials.  I  would  wish  to  know  of 
Mr.  Attorney-General  whether,  (if  allowed  by 
your  Lordships.)  he  has  any  objection  to  admit 
affidavits  from  these  gentlemen  to  that  eflfcct,  x'lZ. 
that  they  are  under  recognizances  to  appear  here, 
and  that  in  point  of  fact  they  do  appear.  If  it  is  not 
assented  to,  I  shall  proceed  with  my  ar^rumenf, 
■which  questions  the  right  of  the  Attorney-General 
to  his  motion  for  process  of  Court. 

Attorney-General. — I  do  not  conceive  that  anr 
course  is  oj^en  to  me  but  the  ordinary  onc'which'l 
have  taken*  As  to  recognizances,  1  have  before 
said  I  know  of  none.  I  know  legally  nothing  of 
this  case,  but  what  1  obtain  from  the  return  of  the 
grand  jury,  and  upon  that  I  move  for  process  of 
Court  against  such  of  the  defendants  as  are  not  in 
custody,  with  the  exceptions  I  have  before  men- 
tioned ofLaniarre,  who  is  dead,  and  Pangman 
alias  Bostonnois,  against  whom  there  are  other 
indictments. 

Mr.  Sherwood.— Then  I  prbceed  to  argue  against 
this  motion  of  Mr.  Attorney-General,  and  1  shaK 
first  refer  to  Mr.  Chitty's  work  upon  criminal  laiv, 
as  being  an  authority  directly  opposed  to  the  mw- 
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tion  of  Mr.  Atlorney-CJeneral  tor  process  to  issue, 
because  1  take  it  that  it'the  great  seal  instrumentb 
from  the  Lower  province  are  considered  as  valid, 
any  other  act  performed  by  the  saiun  authorities 
iijuist  he  equally  so,  and  that  these  gentlemen  are 
here  under  recognizance  results  from  their  liavinj^; 
been  admitted  to  bail  under  the  authority  of  the 
Governor  6reneral,  they  giving  security  to  appear  at 
any  Court  which  might  be  held  in  Upper  Canada, 
and  they  c/o  appear  here.  But  there  is  another  ob- 
jection to  this  course  of  Mr.  Atlorncy-General ;  the 
Court  is  but  of  one  day,  and  therefore  it  is  a  pre- 
mature motion,  the  defendants  being:  entitled  to  tliQ 
whole  session  to  make  their  appearance  in,  be 
cause  such  is  the  tenor  of  their  recognizances. 
Both  these  positions  are  maintained  by  Chitty,  vol. 
1,  page  342.  "The  practice  in  issuing  bench- 
"•  warrants,'V  (he  says,)  "is,  that  where  the  par- 
*'  ties  are  not  under  recognizance,  the  prosecutor, 
"  has  a  right,  durirjg  the  assizes  or  sessions,  to  issue 
"  process  against  them  to  bring  them  immediately 
'•  into  Court  to  answer."  This  is  the  course  when 
defendants  are  not  under  recognizance,  but  Mr. 
Chitty  proceeds  to  say,  "  but  when  the  parties  are 
•'  under  recognizance  no  process  can  be  had  against 
*'  them  during  the  assizes  or  sessions,  because  it  is 
"  looked  upon  in  law  but  as  one  day,  and  the  de- 
*'  fendant  has  the  whole  to  make  his  appearance." 
These  opinions  of  this  eminent  writer  are  support- 
ed by  reference  to  Cro.  C.  C.  15,  2d  Salkeld,  607, 
and  Williams  J.  word  Process.  All  that  the  Attor- 
ney-General can  do  in  such  cases  is  also  set  forth, 
and  it  is  this  :  "  In  such  casse.s,  however,  the  pro- 
*'  secutor  may,  if  the  defendant  has  not  appeared, 
*'  hespcak  a  bench-warrant  during  the  assizes  or 
*'  sessions,  which  will  be  issued  at  the  close  there- 
♦'  of."  Can  it,  I  would  ask,  be  denied  that  we  are 
und^r  recognizance  ?  under  recognizance  admitted 
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%  th«  highest  authority  which  we  knoW  in  ttieStt 
provinces,  that  of  the  Governor-General  and  dic- 
tated by  his  Majesty's  CroWn  officers,  who  I  ima* 
gine  must  be  allowed  to  be  competent  to  the  tak- 
ing recognizances  which  could  be  acted  upon  in 
case  of  necessity.  If  then  it  is  agreed,  that  we  are 
under  recognizance,  and  I  do  not  see  how  it  is  to 
be  denied  that  we  are  under  such  as  in  the  Lower 
prorince  was  esteemed  adequate  to  ensure  our  at- 
tendance, there  is,  according  to  the  authorities 
which  I  have  referred  to,  but  one  case  in  whieli 
k  would  be  competent  to  Mr.  Attorney-General 
to  mention  the  subject  of  a  bench-warrant,  and 
that  would  b«  to  bespeak  it,  so  that  it  might  is- 
sd^  on  the  last  day  of  the  assizes  or  session,  at 
the  moment  when  default  was  made  by  the  defend- 
ants not  being  brought  into  Court  by  their  bail, 
i«i  conformity  to  the  tenor  of  their  obligation.  But 
being  under  recognizance,  the  course  open  to  Mr. 
Attorney-General  against  these  gentlemen,  (and 
most  respectable  gentlemen  they  are,)  is  one 
whieh  {  feel  persuaded  he  does  not  adopt  becaOse 
he  can  not  in  his  conscience  believe  it  to  be  neces- 
sary. When  I  say  this  course  is  open  to  him,  I 
moan  it  would  be  open  after  convicting  the  princi- 
pals, because  I  do  not  admit  that  before  their  con- 
viction, it  is  Competent  to  him  to  move  against  the 
accessaries  at  all,  but  in  that  case  the  course 
would  be  to  call  the  accessaries  upon  their  recog- 
nizance, and  upon  their  appearing,  to  move  for 
their  immediate  commitment,  on  the  ground  that 
he  did  not  consider  it  safe  to  allow  them  to  re  • 
maih  under  recognizance,  or  if  they  did  not  appear, 
to  bespeak  a  bench-warrant  to  be  ready  at  the 
«nd  of  the  assizes  or  sessions.  This  is  the  ordin- 
ary, and,  as  I  contend,  the  only  regular,  course,  and 
t  humbly  submit  to  your  Lordships  that  it  is  only 
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in  the  regular  and  legal    course  (hat  these  triaU 
ought  to  be  conducted. 

Chief  Justice.-^Curtnmly^  it  is  only  in  a  legal 
manner  that  they  shall  be  allowed  to  proceed,  but 
they  are  cases  of  a  very  peculiar  description,  and 
must  be  considered  in  reference  to  their  peculiari- 
ties, it  is  very  ditierent  arguing  upon  them  than  if 
they  were  cases  arising  at  Johnstown,  or  any 
•where  actually  in  the  Home  district.  Of  these  re- 
cognizances we,  at  present,  know  nothing  legally, 
though  no  cjuestion  but  somq,  obligation  was  en- 
tered into  by  these  defendants  in  tlie  Lower  pro- 
vince. It  is  reasonable  that  there  should  have 
been,  but  of  whatever  description  they  were,  the 
persons  making  them  stood  in  a  very  different  si- 
tuation then,  to  that  in  which  we  find  them  at  the 
present  njoment.  The  temptation  to  fly  froijj  jus- 
tice is  much  greater  now  that  the  grand  jury  have 
returned  as  true  the  bill  of  indictment,  upon  which 
Mr.  Attorney-General  founds  his  motion,  and  when 
I  look  at  that  and  the  great  facility  of  escape  that 
exists,  I  can  not  make  any  diiference,  or  allow  that 
there  is  any  greater  security  to  be  found  in  the 
respectability  of  these  defendants.  Moihing  but 
general  principles  ought  to  influence  us,  principles 
which  apply  with  equal  force  to  all  classes  of  per- 
sons, and  one  of  those  is,  that  the  desire  of  preserv- 
ing life  is  equally  strongly  planted  in  every  roau'a 
bosom.  Upon  the  legal  question  of  right  in  the 
Attorney-General  to  move  for  process  against  indi- 
viduals, after  the  grand  jury  have  returned  as  true 
bills  of  indictment  against  them  as  accessaries  to 
murder,  there  can  be  no  question,  or  indeed  a- 
gainst  any  person,  no  matter  what  the  offence,  if 
he  is  not  under  recognizance.  These  defendants 
are  not  under  any  recognizance,  and,  therefore, 
can  not  be  considered  as  being  in  Court.  I  never 
saw  a  single  case  wherein,  upon  motion  of  the 
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Attorney-General  process  was  not  issued  as  a  tnaf- 
ler  of  course,  but  with  much  less  propriety  can  it 
be  refused  after  a  verdict  or  fmcling  of  a  grand 
Jury  has  declared  that  an  accusation  of  an  un- 
clcrgyable  offence  is  true.  I  never  have  seen  a 
single  instance  wherein,  (even  in  light  offences,^ 
a  grand  jury  have  returned  a  bill  as  true,  and  the 
defendant  has  unadvisedly  entered  the  Court,  and 
the  circumstance  was  oiRcially  communicated,  but 
that  the  Court,  whether  it  was  a  judge  or  justice 
presiding,  detained  that  person,  if  cafled  upon  to 

do  so.  ■•'■p!'p-'...r-,:^.  ■.':-  -yj:  .  "'  ■^'     ■  ; 

Mr.  Sherwood.- — Tf  we  are  driven  to  the  necessi- 
ty we  must  contend  against  the  power  of  your 
Lordships  to  issue  process  against  any  person  for 
offences  committed  in  the  Indian  territory,  but  for 
the  present  we  shall  only  respectfully  affirm  that 
that  can  not  be  done  against  accessaries  till  the 
principals  are  convicted  or  attainted,  and  not  at 
all  if  they  are  under  recognizance,  becanse  it  is 
the  incipient  step  to  outlawry,  to  which  Mr.  Attor- 
ney-General could  not,  from  the  circumstances  of 
the  present  case,  proceed,  and  we  are  prepared 
Avith  strong  authorities  on  these  points.  ,v 

CJiief  Justice. — A  great  deal  of  law  learning  en- 
tirely new  to  me  is  produced  about  process,  that 
because  capias  may  be  followed  by  outlawry, 
therefore  it  cannot  issue  against  these  persons. — 
£xigent  we  know  must  remain,  as  relates  to  ac- 
cessaries, until  such  as  be  appealed  or  indicted  of 
the  deed  be  attainted  by  outlawry  or  otherwise, 
but  that  is  not  to  restrain  issuing  of  process  against 
any  persons  indicted  by  a  grand  jury. 

Mr.  Sherwood. — I  beg  your  Lordship^s  pardon, 
but  if  it  is  new  learning,  I  find  the  same  in  Haw- 
kins, who  confirms  Chitty.  In  Book  2'*"l-  cap.  27, 
which  is  the  first  of  his  chapters  on  Process^  he 
says,  "  For  the  belter  understanding  the  nature 
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*'  whereof,  (having  premised  t!mt  it  aecins  plain 
♦'  from  the  nature  of  the  thinff,  that  there  can  be 
"  no  need  of  it  whore  the  deieridant  is  present  in 
*'•  Court,  but  only  where  he;  is  absent,)  I  shall 
**  consider  it  in  general,  without  any  particular 
"  regard  to  process  of  outlawry,  and  also  in  par- 
**  ticnfar  with  regard  to  such  process  on^y,"*  Here 
then,  I  submit  to  your  Lordships,  that  neither  wilih 
ft  view  to  outlav/ry,  tiov  the  reverste,  CRii  process 
issue  against  defendants  who  are  in  Court,  and 
in  another  part  of  this  elmpter,  sect.  19.  he  Lys 
down  that  "  a  defendant,  having  appeared  to  an 
"  indictment  or  appeal  of  /J^;lony,  and  afterwards, 
"  before  issues  joined,  wliether  froni  his  bail  or 
"  from  an  actual  prison,  the  common  eapias  afias 
"  an^  ;^/«ri««,  i&fc.  shall  be  awarded,  imless  there 
"  had  been  an  exigent  before,  &c."  But  here  i« 
no  escape  pretended  on  the  part  of  Mr.  Attorney- 
General,  and  I  may  presume  that,  as  there  is  no  ne- 
cessity set  forth  for  gi*anting  process,  the  CoUrt  wifl 
refuse  it,  and  I  humbly  submit  that  in  producing 
Hawkins  to  your  Lordship,  I  exhibit  an  authority 
o'n  which  I  may  rely.     *- v  ;  'r^'  '-;  :     •'  *    ',  ►. 

Chief  Justice. — So  yoti  iriay,  dtid  so  <fo  1,  and 
should  perhaps,  in  this  instance,  if  I  was  not  aware 
that  the  practice  upon  the  law  of  exigent  and  pro- 
cess to  outlawry,  had  been  changi'd.  The  rule 
is  that  capias  must  issue  in  all  cases  of  felony,  both 
against  principals  and  accessaries,  and  when  the 
proceedings  require  an  exigent,  that  then  it  be- 
comes matter  of  consideration  who  are  principals 
and  who  are  accesiittries,  that  the  proper  course 
may  be  pursued  in  relatiori  to  both.  It  is  our  con- 
stant practice,  and  the  act  upon  which  the  indict- 
r^ent  is  founded^  directs  "  that  offences  committed 
"  in  the  Indian  territories  shall  be,  and  be  deemed 
"  to  be,  ofifences  of  the  same  nature,  and  shall  be 
*^  tried  in  the  samt  manQer,  and  subject  to  the  sSa» 
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<^  pivnishmcnN  as  if  the  same  had  been  committed 
"  withiii  the  province  of  J^wer  or  Upper  Canada." 
We  shall,  thareCorc,  bo  governed  hy  the  rules  we 
hav«  been  accustomed  to  observe,  and  I  see  no 
reason  why  process  should  not  issue  against  per- 
sons fvhoni  a  gland  jury  declare  have,  in  their 
judgments,  connnitted  an  unclergyable  oflfencc. 
*Whftt  if  none  of  tlie  principals  were  ever  tried? 
Could  not  against  the  accessaries  to  a  murder, 
commuted  in  this  district,  process  issue  though  the 
principals  never  could  be  brought  to  justice.  .,  .  ir 

Mr.  Shencood. — In  that  case  there  could  be  no 
doubt  it  would  be  a  legal  step.  But  that  is  not 
the  present  case.  Two  of  the  principals  are  in 
custody,  and  although  it  might  be  a  question 
whether  any,  or  what,  process  should  issue  a^ 
gainst  accessaries,  itill  ail  the  principals  were  con- 
vict or  attaint,  yet  I  presume  to  ofier  that,  till  the 
principals  actually  in  custody  are  convicted,  it  is 
not  competent  to  the  Attorney-General  to  move 
to  C9mmit  these  respectable  gentlemen,  who  are 
rharged  as  accessaries,  to  the  number  of  eight  or 
tvn,  and  who  are  anxious  for  their  trials  and  pre- 
Mnt  themselves  in  Court.  Why,  I  ask,  should  the 
Attorney-General  move  against  ten  or  twelve  gen- 
tlemen charged  as  accessaries  before  the  fact 

ClUef  Justice. — Oh  no,  there  are  only  fp^r  who 
are  charged  as  accessaries  before  the  fact.  •'-.;:*    . 

M*'.  Sherwood. — I  beg  your  Lordship's  pardon, 
but  it  was  the  accessaries  after  the  fact  that  I 
meant. 

Chief  Justice. — -1  mentioned  it  because  thei*e  is  a 
great  deal  of  difference  between  accessary  before, 
and  aftei',  the  fact;  the  one  is  a  clergyable  offence, 
the.iOtl)er  unclcrgyable,  and  tlvat  makes  a  great 
difTereiice  a,s.to  the  obj«ct  of  issuing  process,  and 
may, perhaps  as  to  the  effect  upon  the  defendants. 
Their  situations  appear  very  diiffereut  to  me  at 
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the  present  tnomcnt,  though  not  so  as  to  render 
it  unnecessary  to  brine  them  all  into  Court,  after 
the  grand  jury  have  said,  that  they  arc  accessaries 
before,  and  after  the  fact,  to  murder.  There  are, 
however,  but  four  accessaries  before  the  fact. 

Mr.  Sherwood. — There  are  not,  my  Lord,  and 
in  mentioning  the  names  of  the  defendants,  the 
error  would  have  appeared  evidently  the  effect  of 
accident.  I  contend,  however,  most  respectfully, 
that  the  return  of  the  indictment  as  a  true  bill  by 
the  grand  jury,  does  not  at  all  alter  the  situation 
of  these  gentlemen,  nor  of  any  person  who  is  in- 
cluded. Brown  and  Boucher,  the  principals  in 
this  charge,  are  in  the  eye  of  the  law  innocent  at 
this  moment,  notwithstanding  the  grand  jury  have 
returned  them  as  principals  in  the  first  degree.  It 
is  therefore  incumbent  on  the  Crown  to  convict 
them  at  least,  before  it  seeks  any  step  against  those 
•wlrose  liability  to  be  tried  depends  upon  the  con- 
viction of  the  principals.  I  am  aware  that  repeti- 
tion is  not  argument,  yet  I  can  not  refrain  from 
again  saying,  that  they  are  here.  But  if  they  were 
not,  as  the  Court  is  but  of  one  day,  I  contend  they 
have  the  whole  to  appear  in.  The  course,  and,* 
as  I  humbly  submit  to  your  Lordships,  the  only 
course  that  is  legal,  is  to  call  them  over,  and  if 
they  do  not  answer,  let  Mr.  Attorney-General,  if 
he  thinks  it  necessary,  bespeak  a  bench-warrant, 
but  they  are  here,  and  will  answer  if  called.  \ 
would  ask  how  is  it  to  be  known  that  they  do  not 
fulfil  their  recognizance  of  appearing  here,  unlesa 
thay  are  called  upon  to  appear?  1  know  of  no 
case,  nor  do  I  think  the  learned  Attorney-General 
can  point  out  one,  in  which  process  of  Court  has 
been  sued  out  against  individuals  in  similar  situa- 
tions to  those  in  which  these  defendants  stand, 
against  accessaries,  before  a  single  principal  is  con- 
vict or  attaint,  (though  some  of  the  principals  are 
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in  custody,  and  have  been  so  loo  for  on  extraor- 
dinary period ;  U|>wards,  1  believe,  of  two  years,) 
againt^t  accessaries  who,  to  fulfil  their  rcco;Tnizai)CCf 
have  come  here,  and  at  the  very  moment  (hat  Mr. 
Attorney  is  suing  out  processes  to  bring  them  into 
Court,  are  actually  within  its  walls.  The  usual 
course  is  to  move  for  process  to  bring  A,  B,  or  C, 
into  Court,  and  then  to  commit  thcni  to  prison,  but 
there  can  be  no  reason  assigned  for  ishuing  process 
to  bring  persons  into  Court  who  l&lrcady  arc  be- 
fore  it. 

Chief  Justice. — All  this  is  mere  aflirmation,  and 
does  not  bear  at  all  upon  the  question.  We  know 
nothing  of  any  recognizances,  nor  of  defendants 
before  the  Court,  and  it  is  therefore  idle  to  talk 
about  them.  The  Attorney-General  does  not 
admit  that  there  are  any  recognizances,  and  he 
therefore  wishes  to  bring  before  the  Court  per- 
sons whom  a  return  of  the  grand  jury  declares  to 
be  guilty  of  murder,  as  principals  and  accessaries. 

Attorney-General. — I  did  hope,  my  Lords,  that 
I  had  stated,  with  sufficient  distinctness,  that  I 
knew  of  nothing  in  this  case  to  render  a  variance 
from  the  ordinary  course  necessary.  I  repeat  that 
1  admit  that  certain  papers  have  been  transmitted 
to  me  from  the  Lower  province,  purporling4o  be 
recognizances  entered  into  by  certain  persons  who 
"were  accused  of  having  committed  various  o3cncc6 
in  the  Indian  territories,  the  tenor  of  which  were, 
that  they  were  to  appear  at  the  next  Court  of 
King's  Bench,  to  be  held  in  the  district  of  Mont- 
real, in  the  following  September,  or  at  the  next 
Court  of  Oyer  and  Terminer  whicli  might  be  held 
in  that  district  or  in  any  part  of  his  Majesty's  pro- 
vince of  Upper  or  Lower  Canada,  where  crimes 
and  offences  committed  in  the  Indian  territory,  &c. 
might  legally  be  heard.  These  recognizanceg 
were  entered  into  in  1817,  binding  persons  to  ap- 
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pear  at  the  next  Court  of  Oyer  and  Terminer  which 
might  be  held  in  anj  part  of  the  two  provinces, 
but  they  are  perfect  absurdities  for  me  to  file,  and 
endeavour  to  act  upon  in  October,  1818.  1  there- 
fore declare,  that  I  know  nothing;  of  any  recog- 
nizances by  which  I  can  compel  these  defendants 
to  come  into  Court,  and  I  therefore  move  for  pro* 
cpss  to  attain  that  object.  fv'f|iv 

Mr.  Sfierwood, — Then,  I  take,  may  it  pleaso 
yonr  Lordsliips,^  very  different  course.  My  ob- 
jection to  the  motion  of  Mr.  Attorney-General  will 
remain,  but  it  will  be  on  very  different  grounds 
that  1  oppose  it.  I  shall  contend  that  it  is  only  by 
the  autnorities  of  Lower  Canada  having  exacted 
bail  from  them,  that  these  gentlemen  are  bound  to 
appear  here  at  the  present  moment,  as  also  that«t 
is  only  by  the  great  seal  instruments  of  the  Go-, 
vernorin  chief  that  the  Attorney-General  is  author- 
ised to  put  them  upon  their  trials.  I  contend  if 
the  one  is  a  good  and  valid  authority  to  put  them 
upon  trial,  the  other  which  admitted  them  to  bail 
must  necessarily  be  so,  and  must  be  equally  ac- 
knowledged by  your  Lordships.  Then,  if  the 
Attorney-General  has  not  been  premature  in 
delivering  bills  to  the  grand  jury  against  these 
gentlemen,  if  he  has  not  prematurely  acted  upon 
the  documents  received  from  the  authorities  of  the 
Lower  province,  he  must,  to  be  consistent  in  his 
admissions,  receive  their  other  acts  in  relation  to 
these  offences.  He  must  admit  that  they  had  the 
j'ght  to  bail  the  offender,  and  take  recognizance 
i"or  hiri  appearance,  as  well  as  the  power  to  trans-* 
mit  his  offence  to  Upper  Can  »da  for  trial,  and 
therefore  must  proceed  to  ascertain  whether  they 
fulfil  tiic  obligation  they  severally  entered  into  by 
callirij^  them  in  Court,  and  if  they  make  default  this 
morning,  ho  can  only  bespeak  process  against  the 
defaulters}  in  as  much  as  the  Court}  or  rather  Sei^ 
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jslon,  is  but  as  one  day,  and  the  defeodants  are  en* 
titbd  to  the  whole  of  it  to  ntake  their  appearance. 
1  submit  to  jour  Lordships  that,  in  con&tnnng  this 
act,  the  ittmost  strictness  is  required;  that  this 
Court  can  <icrivc  from  it  no  power  by  implication, 
110  power  by  inference,  bu4  that  its  authority  must 
be  clearly  and  explicitly  shewn  on  ibe  face  of  the 
atatnte.  Adopting  this  rule,,  it  is  evident  tiiat  the 
jurisdiction  of  your  Lordships  over  these  defend* 
ants  is  derived  from  the  great  seal  instruments 
transmitted  from  the  Lower  province,  and  that 
these  documents  must  be  taken  ab  initio  et  in  toio. 
I  will  explain  myself;  these  gentlemen  must  cooie 
before  your  Lordships  under  the  authority  of  the 
3d  section  of  the  act  of  the  43d  <jr^o.  III.  from  the 
province  of  Lower  Canada,  being  sent  under  a 
broad  seal  instrument,  for  it  is  only  by  the  great 
seal  instrument  that  they  can  be  sent  If  they  are 
not  so  sent,  then  your  Lordships  know  ncthio^  of 
the  case  in  a  legal  point  of  view,  but  have  a  right 
to  suppose  that  it  is  to  be  tried  in  Lower  Canada, 
and  that  the  defendants  are  there,  either  as  actual 
prisoners,  or  under  recognizance.  Why  then  has 
the  Attorney-General  commenced  proceeding  a- 
gainst  these  defendants,  if  they  are  not  sent  here 
^r  trial  ?  and  if  they  are  sent,  surely  it  is  not  a 
question  for  Mr.  Attorney  to  raise,  when  they  j^p- 
pear  here  upon  recognizances  entered  into  under 
the  authority  of  the  Governor  of  the  Canadas,  whe- 
ther they  were  bound  to  appear  under  them  ?  If 
objections  were  allowed  to  be  made  to  the  forms 
of  these  instruments,  it  ought  to  be  by  the  defend- 
ants, but  certainly  not  by  the  oflicers  of  tiie  Crown. 
We  say  at  once  they  are  legal  instruments,  we  al- 
low they  are  recognizances,  having  full  force  a- 
gainst  us,  and  we  manifest  our  conviction  of  their 
binding  nature  by  presenting  ourselves  for  trial, 
.as  by  them  we  and  our  sureties  obliged  ourselves 
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that  we  should  do.  I  should  feel  extremely  mor-' 
tified  if  bj  any  ingenuity  of  the  private  prosecutor, 
or  the  Hudson's  Bay  Company,  the  Attorney-Ge- 
neral could  be  led,  or  rather  misled,  to  act  upon  £t 
supposition  that  these  recognizances,  taken  under 
the  highest  authority,  are  not  valid,  or  that  he 
should  be  induced  to  adopt  a  rigorous  course  un- 
der representations  from  them,  that  any  advantage 
would  accrue,  even  were  the  obligations  defective. 
I  trust,  as  po thing  can  be  farther  from  the  inten- 
tion of  the  defendants,  that  I  shall  be  spared  the 
mortification  of  seeing  my  learned  friend  adopt  a 
coarse  that  can  only  result  from  misrepresentation. 
AUorney-General. — Respecting  the  last  observa- 
tion of  the  learned  gentleman,  I  have  only  to  re- 
mark that,  in  the  prosecution  of  my  duty,  I  shall 
allow  no  representations  on  the  one  hand  or  the 
other,  either  to  lead  or  mislead  me^  but  in  these 
cases,  as  I  do  in  every  other,  I  shall  act  from  my 
own  conviction  of  what  is  required  of  me  by  the 
public  justice  of  the  country,  without  enquiring 
who  is  to  be  affected  thereby.  In  thus  fulfilling 
my  duty,  if  the  grand  jury  return  a  bill  of  indict- 
ment against  persons  who  arc  not  in  tlie  sheriif'a 
calendar,  I  conceive  myself  bound  to  take  the  ne- 
cessary measures  to  bring  the  persons  so  accused 
before  the  Court,  and  I  know  of  no  method  of  do- 
ing so,  but  the  regular  one  of  moving  your  Lord- 
ships to  issue  the  process  of  the  Court  against 
them.  If  your  Lordships,  when  they  are  before 
ou,  shall  be  pleased  to  extend  to  them  the  privi- 
ege  of  bail,  I  shall  not  act  so  unc^racious  a  part  as,' 
on  behalf  of  the  Crown,  to  object  to  any  indul- 
gence which  the  Court  shall  consider  not  incom- 
f}atible  with  that  security  for  the  attainment  of  jus- 
tice which  the  law  requires.  But  it  is  from  your 
Lordships,  and  not  from  mc,  that  any  relaxation 
of  the  ordinary  practice  must  proceed;  if,  when 
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these  persons  are  before  the  Court,  it  shall  be  yotir 
Lordships'  pleasure  to  grant  iheir  application  to 
he  admitted  to  bail,  I  repeat  that  I  shall  not  act 
the  ungracious  part  of  making,  on  behalf  of  the 
Crown,  any  objection  to  the  proposition.    ;-^-  '4^,  /  -' 

Mr.  Sherwood. The  Attorney-General  mis- 
takes. These  gentlemen  are  not  asking  to  be  ad- 
mitted to  bail,  for  they  are  already  under  recog- 
nizances, and  come  here  in  obedience  to  them,  and 
I  humbly  conceive  it  is  not  the  Attorney-General 
who  is  to  judge  whether  the  recognizances  are 
good  or  bad,  or  whether  he  will  act  upon  them  up 
to  their  completion.  Upon  that  subject  the  statute 
must  be  made  our  guide,  and  the  gentlemen  are 
sent  here  by  virtue  of  that  statute,  under  recog- 
nizance to  appear,  and  answer  charges,  which  are 
transmitted  by  the  great  seal  instruments  to  this 
province  for  trial.  I  humbly  submit  to  your  Lord- 
ships, that  the  consequent  question  upon  the  great 
seal  instruments  is,  are  the  offenders  who  are 
♦rj»nsmittcd  for  trial  by  them,  here  ?  How  is  that 
^  o  it  to  be  ascertained  ?  The  answer  is  obvious. 
Ai  they  are  imder  recognizance  they  must  be  call- 
ed up  to  appear.  They  must  have  been  in  cus- 
tody from  the  words  of  the  law,  for  they  could  not 
have  been  transmitted  here  for  trial  if  they  had 
not,  and  if  they  are  here  under  recognizances,  I 
repeat  that  it  is  not  in  the  power  of  Mr.  Attorney- 
General  to  prevent  the  completion  of  them. 

Chief  Justice. — We  know  nothing  of  any  recc^- 
nizances ;  there  are  none  produced  to  us,  conse- 
quently we  can  know  nothing  of  them,  though 
they  may  have  been  taken  in  the  Lower  province. 
The  Attorney-General  at  once  admitted  that  he 
had  received  papers,  but  as  he  did  not  consider 
them  efficient  recognizances,  he  should  not  file 
them,  and  till  they  are  filed  it  is  idle  to  talk  about 
them.    .   J,  ,  ^4.  t''> 
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JHr,  Skerwodd. — Then  I  submit  to  your  Lord- 
thips  whether  the  indictments  and  commissions 
Are  not  incomplete  and  nugatorj.  I  contend  that 
the  transmission  of  the  ofiender  is  an  indispensa- 
ble part  of  the  proceedings,  and  that  if  the  Go- 
vernor had  not  been  well  advised,  but  has  trans- 
mitted invalid  instructions,  the  defect  is  fatal  to 
jour  Lordships*  power.  I  contend  that  the  of- 
fender not  being  sent  here  for  trial,  (for  if  he  ijs 
neither  in  the  custody  of  the  sheriff  nor  under  re- 
cognizance, he  is  not  here  legally  or  by  obliga- 
tion,) the  very  first  step  to  give  your  Lordships 
power  under  the  provisions  of  this  act  has  been 
omitted,  and  the  instruments  are  radically  defect- 
ive. But  we  do  not  think  so  lightly  of  the  law- 
.advisers  of  the  sister*province,  and  we  acccording- 
ly  are  ready  to  answer,  whenever  called  upon  to 
fulfil  our  recognizances. 

Solicitor'General — I  think  my  Lords,  that  the 
motion  of  my   learned    colleague  ought    to   be 

f  ranted  for  the  reasons  that  he  nas  stated,  nor  do 
see  what  the  objection  of  the  learned  j^entlemaa 
amounts  to.  We  ask  of  the  Court,  to  issue  pro- 
cess to  bring  these  defendants  legally  before  th« 
Court,  so  that  we  may  proceed  to  their  trials. 
The  learned  gentleman  says,  they  are  in  Court 
and  want  their  trials.  Upon  their  own  statement 
I  see  no  hardship  which  is  to  accrue  from  our  mo- 
tion being  granted,  but,,  on  the  contrary,  we  are 
accelerating  the  attainment  of  what  they  say  they 
are  anxious  to  obtain,  viz :  their  trials.  I  can  not 
t^refore  see  any  hardship  that  is  done  to  these 
gentlemen. 

Chief  Justice. — ^We  are  not  talking  of  hardship, 
we  are  enquiring  which  is  the  .proper  course  to 
take  upon  the  bill  which  the  grand  jury  have  re- 
turned agahst  a  number  of  persons,  accusing  some 
•f  them  of  murder,  and  ethers  of  being  acces&a- 
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ries  before  aiid  after  the  fact.  The  AiiwMyJ^ti-' 
nerai  has  nioVed  for  process  to  iMue  to  bring  them 
into  Court,  and  I  have  heard  nothing  adduced  yet 
(though  a  great  deal  of  our  tiriie  has  been  taken 
up  in  talking-  about  it,)  that  goes  to  show  it  onght 
not  to  issue.  Tliere  has  been  a  great  deal  said 
about  recognizances,  of  which  we  know  nothing, 
except  that  the  Attorney-General  has  declaTcd 
that  certain  papers  sent  to  him  were  inefficient  for 
the  purpose  for  which  they  were  drawn  up  and 
transmitted,  for  wltich  reason  he  did  not  file  theiu, 
but  we  have  nothing  to  do  with  hardships  in  coa- 
sider^ng  the  question.  -^  *'>*^  ':;; 

Mr.  Sherwood, — Undoubtedly  not.  We  are  talk- 
ing of  law,  and  We  ask  no  favours,  because  we 
want  none.  We  ask  of  your  Lordship  to  say  whe- 
ther we  are  here  or  not,  because  if  your  Lordships 
are  against  me  on  that  point, ,  I  shall  consider,  as 
f  am  obliged  to  do,  the  authority  of  Hawkins  no- 
thing. I  shall  then  be  obliged  to  adopt  another 
course.  I  shall  be  under  tne  necessity  very  re- 
spectfully of  denying  the  power  of  this  honourable 
Court  to  issue  any  process  but  a  subpoena,  under 
the  act  of  the  43d  of  the  King.  I  am  extremely 
sorry  to  be  driven  to  this  necessity,  because  it  ia 
what  I  was  desirous  to  avoid,  and  1  did  not  expect 
that  the  learned  Crown  officers  would  object  to 
instruments  prepared  by  the  law-advisers  of  the 
Govcrnor-Gcnerai  of  the  provinces  of  Lower  and 
Upper  Canada.  But  as  that  course  has  been  taken, 
I  am  compefled  to  deny  that  this  Court  can,  under 
the  act  wnich  gives  it  jurisdiction  over  ofiences 
committed  in  the  Indian  territories,  issue  any  pro- 
cess except  a  subpoena.  It  has  no  authority  under 
the  act  to  try  any  but  persons  sent  by  the  Gover- 
nor, Lieutenant-Governor,  or  person  administering 
the  afovernment  for  the  timo  being,  of  tho  Lower 
provinct.  -r-'- -:■■     ■>  *■"'■    ■  "^'-f-:;    ■^'^^-■'..•'ff'  -    ^,-  ,: »' 
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Here  the  argument  was  interrupted  6y  the  grand 
Jury  returning  true  bilb  of  the  following  indictments^ 
viz.  against 


CuTHBERT  Grant, 
Peter  Panuman,  alias 

.     BoSTONNOIS, 

Joseph  Brisbois,  and 
Paul  Buown, 


I  for  larceny 

!  rivf.r.    ntk    t) 


On  J  navigable 
\  river,  on  the  \tlfh  J\1uy^ 
[1816,     at    Riviere    Qui 


•  ^ppelle. 


J 


/     George  Campbell,        \for    maliciously   shooling 
/       Duncan  Camerom,  r  at   Miles  Macdonell  and 

'   Cuthbert  Grant,  and  i  others^  on  the  1  Ith  June^ 
William  Shaw,  ^  1015. 

Tlie  grand  jury  having  retired,  the  discussion  tvas 
resumed, 

.  Chief  Justice. — iryou  wish  to  he  heard  further 
you  can,  but  as  the  Court  is  al  present  advi.sed, 
we  do  nut  see  that  it  will  alter  our  opinion,  which 
is,  that  whenever,  under  the  i3d  of  the  King,  an 
ofience  charged  to  have  been  committed  in  the  In- 
dian territories  is  transmitted  to  this  province,  bj 
an  instrument  under  the  great  seal  of  the  province 
of  Lower  Canada,  declaring  it  to  be  more  conve- 
oiently  tried  here,  the  Court  of  the  Upper  province 
becomes  possessed  of  every  jurisdiction,  power, 
and  authority  over  the  offender,  and  must  proceed 
•  in  precisely  the  same  manner  as  if  the  crime  had 
been  charged  to  have  been  committed  in  the  di- 
strict. Therefore,  upon  an  indictment  for  feiony 
upon  this  statute,  process  to  apprehend  the  ofiena- 
er  charged  therein,  must  issue,  if  he  is  not  al- 
ready in  custody.  In  cases  arising  from  this  act, 
and  in  the  present  case  particularly  then,  wc  know 
nothing  whether  the  accused  arc  here  or  not,  but 
by  the  calendar.     If  they  are  not  in  custody  of  the 
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sheriff,  they  must  be  brought  into  Court  by  pt<^ 
ceas,  or  if  they  are  in  Court,  and  declared  to  be 
so,  they  must  be  committed  or  bailed  here.  We 
have,  as  far  as  the  great  seal  instruments  are  con- 
cerned, only  to  see  that  they  transmit  the  offence 
for  trial  here,  of  which  the  grand  jury  accuse  tho 
defendants,  and  that  for  the  purpose  of  satisfying 
ourselves  we  are  intended  to  have  or  exercise  ju- 
risdiction over  it,  and  the  moment  we  are  satisfied 
that  the  offence  was  transmitted  for  trial  to  thif 

{irovince,  it  follows,  as  a  matter  of  course,  that  we 
lave  jurisdiction  to  apprehend  the  offender.  It 
might  perhaps  have  been  a  question  how  far  the 
grand  jury  might  feel  that  they  were  authorized, 
but  they  undoubtedly,  by  proceeding  to  examine 
and  return  the  bill,  have  thought,  and  indeed  been 
satisfied,  that  they  had  cognizance,  and  upon  their 
coming  up  into  Court  and  returning  as  true  a  bill, 
accusing  a  number  of  persons  of  felony  and  murder 
in  diflerent  degrees,  it  was  competent  to  the  At- 
torney>General,  instantly  to  move  for  process  to 
apprehend  such  as  were  not  in  custody,  and  this 
Court  would  certainly  have  granted  his  motion, 
or  have  committed  them  if  he  had  declared  they 
were  within  the  walls  of  the  Court.  Till  the  grand 
jury  had  made  its  return,  the  Court  would  not 
have  done  so,  though  it  might  have  have  been  re- 
presented that  they  were  persons  accused  of  having 
committed  offences  in  the  Indian  territories,  which 
were  transmitted  here  for  trial,  because  then  we 
had  no  legal  knowledge  of  the  offence  or  offender, 
but  now  we  have  of  both.  Relative  to  the  bailing 
of  these  persons,  or  the  admitting  them  on  recog- 
nizancei^o  appear,  the  principals  in  murder  can 
not  be  bailed,  and  why  should  accessaries  before 
the  fact.'*  It  is  a  crime  from  which  the  benefit  of 
clergy  has  been  taken  away,  and  very  properly  so 
too.    The  opmion  of  th«  Court  is  therefore,  that 
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ftgfaihst  the  pereohs  hot  in  cnstody,  and  theire^o 
hot  before  the  Court,  Mr.  Attorriey-General  is 
entitled  to  his  motion,  and  that  the  usual  process 
tBUSt  issue. 

Mr.  Sherweod. — I  do  not  know  whether  yoor 
Lordship  has  giren  the  final  judgment  of  the 
Court,  but  if  not,  I  would  beg  to  moke  one  or 
two  obseryattons,  and  I  beifete  I  am  not  out  of 
time,  as  I  think  your  Lordship  commenced  your 
observations  bj  stating  tliat  we  might  be  Heard 
further  if  we  wi^lied.  I  would  therefore,  under 
permission  of  tlic  Court,  srubmit  that  the  Governor 
General  can  not  transmit  any  offender  for  trial  to 
the  Upper  province,  who  has  not  been  in  custody 
in  the  Lower;  it  is  therefore,  from  his  traHsmitlin|v 
these  persons  hither,  evident  that  they  must  havt; 
l^n  in  custody,  and  have  been  admitted  to  baiU 
for  they  could  not  be  sent  without  having  been  in 
custody,  and  if  they  are  not  so  at  the  present  mo- 
ment, it  must  be  because  they  are  under  bail. 

Chit/  Justice. — It  is  needless  to  pursue  that  ar- 
gamentf  as  we  differ  with  you  completely.  In  our 
opinion  it  is  the  of^ence,  and  not  the  offender, 
which  is  transmitted  by  the  great  seal  instrument, 
lind  in  transmitting  the  offence,  jurisdiction  was 
necessarily  given  over  the  offender,  so  that  when 
the  grancl  jury  found  that  the  offence  had  been 
committed  m  the  Indian  territory,  by  the  person 
named  in  the  indictment,  we  had  the  same  power 
over  the  person  of  the  offender,  as  if  the  offence 
had  been  committed  within  the  Home  district.  It 
is  the  oflfence  which  the  great  seal  instrument 
declares  can  have  justice  more  conveniently  admin- 
istered in  relation  thereto  in  the  Uppelf  than  in 
the  Lower,  province,  and  that  declaration  neces* 
»arily  includes  in  it  a  jurisdiction  over  the  person 
of  the  offender. 

Mr.  Sherwootl. — The  words  of  the  statute,  my 
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LorJt  ar®  so  strong,  that  I  hardly  think  I  can  be 
toistaken  in  saying  they  expressly  mention  that  it 
is  the  otfender  who  ii  to  be  transmitted  for  trial, 
and  not  the  offence.  From  the  title  to  the  last 
section,  it  is  throughout,  an  act  providing  for  the 
trials  and  punishment  of  persons  comipittin^  ofien- 
ces  in  the  Indian  territories.  It  is  entitled,  '*■  An 
**  Act  extending  the  jurisdiction  of  the  Courts  of 
*'  Justice  in  the  province  of  Lower  Canada,  and 
**  Upper  Canada,  to  the  trial  and  punishment  of 
"  persons  guilty  of  crimes  and  offences  within  cer- 
"  tain  parts  of  North  America  adjoining  to  tlie 
**  said  provinces."  The  preamble  merely  declares 
the  occasion  4hat  exists  for  passing  the  act,  and 
(he  first  enacting  clause  declares  oflences  commit- 
ted within  the  Indian  territories  are  to  be  deemed 
of  the  same  nature,  as  if  they  had  been  committed 
in  the  province  of  either  Lower  or  Upper  Canada. 
In  the  second  section  there  is  something  so  peculiar 
that  I  must  read  a  part  of  it* 

Mr.  Justice  CampbeiL — You  had  better  read  the 
whole. 

Mr.  Sfurwood  then  r6ad  the  whole  of  sect.  2d.-— 
I  would  ask,  my  Lords,  why  commissioners  were 
sent  into  the  Indian  territory  ?  Why  was  the  pro- 
clamation of  his  Royal  Highness  \he  Prince  Regent 
issued,  if  it  was  not  to  bring  offenders  to  justice  ? 
and  why  were  these  offenaers  to  be  brought  to 
one  of  the  two  provinces  of  Canada,  but  tb&t  they 
might  be  prosecuted  and  tried  under  this  act.^  In 
the  first  instance,  jurisdiction,  or  the  original  juris- 
diction, is  given  to  the  province  of  Lower  Canada 
by  the  act  of  the  43d.  It  will  be  found  in  the  3"^ 
section,  "  And  be  it  further  enacted,  that  every 
"  such  oflTender".  I  beg  the  Court's  attention  to 
this  part,  as  completely  supporting  the  observa- 
timta  I  have  had  the  honour  to  submit ;  the  words 
ar«,  **  And  be  it  further  enacted,  that  «very  such 
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"  o/Tenrler  may  hnd  shall  be  prosecuted  and  trie( 
"  in  ihe  Courts  of  the  province  of  Lower  Canad: 


>d 
province  o!  ijower  Canada 
y     "  (or".     Now  comes  ihc  paragraph  which  gives 
power  to  this  province,    "  (or  if  the  Governor, 
'%'  *'  Lieutenant-Governor,    or  per.^on   adnii'iisteHng 

"  the  government  for  the  time  being,  shall  from 
"  any  of  the  circumstances  of  the  crime  or  offence, 
"  or  the  locil  situation  of  any  of  the  witnesses  for 
"  the  prosecution  or  defence,  think  that  justice 
"  may  be  moi'e  conveniently  administered  in  rela- 
"  tion  to  such  crime  or  offi-'nce  in  the  province  of 
"  Upper  Canada,  and  shall  by  any  instrument  U!i- 
"  dcr  the  great  seal  of  Lower  Canada,  declare  the 
"  samc^,  then  that  every  such  oflender  may  and 
'  "  shall  be  prosecuted  and  tried  in  the  Coiirt  of  the 

"  province  of  Upper  Canada)  in  which  crimes  and 
'*  offencfes  of  the  like  nature  are  usually  tried,  and 
"  where  the  same  would  have  been  tried,  if  such 
"  ciimft  or  offence  had  been  committed  within  the 
"  limits  of  the  province  where  the  same  shall  be 
"  tried  under  tnis  act,  and  every  oficnder  tried 
*^  and  convicted  under  this  act  shall  be  liable  and 
"  subject  to  such  punishment  as  may  by  any  law 
"  in  force  in  the  province  where  he  or  she  shall  be 
■'^-  "  tried,  be  inflicted  for  such  crime  or  offence." — 
.  ♦''  Your  Lordships  can  not  fail  to  remark  that  the 
%vords  made  use  of  are  **  ihe  offender*''  and  "  such 
*^  offender.'*^  What  offender  .'*  why,  unquestionably 
the  offender  who,  in  conformity  to  the  2»d  sec- 
tion, had  been  apprehended  and  safely  conveyed 
to  Lower  Canada,  and  there  delivered  into  safe 
custody  to  be  dealt  with  according  to  law.  These 
gentlemen,  therefore,  have  been  m  the  custody  of 
the  Governor  General  of  Canada,  and  are  trans- 
mitted here  by  him  for  trial,  and  if  they  are  not 
on  the  calendar  of  the  sheriff,  as  prisoners  within 
the  wall  of  the  gaol,  it  must  be  because  they  h»ve 
lieen  admitted  to  bail,  and  therefore  are  under  re- 
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foii'fiiy.ance.  Th^y  iiKi'sp,  ond  in  fu!riltn6iit  of"  iC 
anpear  iieh;.  This  I  submit  to  yoiir  Lordships* 
with  fetiot  dfiibronre,  does  not  taVicspond  will) 
thc'tdnittufctibh  ivhicfi  ihu  Cuuitliaa  given  to  the 

apt..    '"'■■  ■     ;.'  ,:■    .y'  •  5'^^'^^ 

V- Chief  Jusiiee.^l  nilist  t^bnstnu;  the  ]a\V  so  as  td 
giVe  It  effect;  thcle  con'  not,  I  sdjVjJosc,  be  two 
opihjons  on  that  point.  ■ 

Air.  Sfiericood.~"Hoi  by  inference  I  should  a|> 
prehend)  my  Lord,  and  accordi»|:^  to  the  actual 
words  of  the  slatutd,  these  dcfendaufs  mu^t  have 
been  in  actual  custody  of  the  Governor  of  Lower- 
Canada,  and  in  point  of  law  actually  are  so  at  this 
very  moment,  they  bcihg  under  recoc:nizancc.  He 
has  transmitted  the  whole  of  these  defendants  to 
this  province  for  trial,  teilhcr  under  guard  or  un* 
dcr  recognizances,  as  to  his  discretion  appeared 
necessary.  These  pereons  then,  I  contend,  must 
be  here  before  Mr.  Attbi'tiey-General  could  take 
x>niB  step  against  thehn.  If  they  are  not  here  un- 
der recognizance,  they  are  not  transmitted  at  all, 
because  they  arc  not  in  custody  of  the  sheriff.  The 
learned  Crown  offieers  ca^  not  say  these  persons 
are  transmitted  here  for  trial  by  the  G:;ycrnor  of 
Lower  Canada,  (whose  peculiar  province  it  is  when 
he  thinks  justice  may  be  more  conveniently  ad- 
mi.iistered  m  relation  to  crimes  and  offences  com- 
mitted in  the  Indian  territory  irt  Upper  Canada, 
^o  to  transmit  tlie  -offenders,)  unless  he  also  ad- 
mits that  they  have  given  rdcognizonces.  Then 
we  ask  to  be  called  uj^on  these  recognizances,  and 
wtJ  will  demonstrate;  that  We  are  liere  to  ftilfil  the 
obligations  entered  into  ahd  thereby  relieve  oiir 
bail.  U  the  Attorriey-Genera!  does  not  admit  the 
recognizances,  then  the  great  seal  instruments  are 
defective,  and  no  step  can  be  taken  upon  them  at 
all.  The  Court  will  certainly  infor,  in  my  humble 
judgement,  that  every  thing  was  done  correctly  in 
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the  Lower  province,  and  the  more  so  wh^n  Wf 
consider  the  hi^h  autlioriiy  under  which  the  great 
seal  instruments  and  other  documents  are  prepared* 
I  submit  that  the  Attorney-General  ougpt  not  to 
call  upon  your  Lordships  to  infer  that  error  has 
been  committedi  because^  if  it  haSf  wo  not  only 
are  not  bona4  to  appear*,  but  we  actually  arc  not 
sent  here  for  trial,  according  to  the  nrovislons  of 
the  act.  The  natural  coni^equence  oi  which  must 
be  that  the  Attorney-Gen&rnI  was  not  authorized 
to  commence  proceedings  against  us,  because  the 
Governor  of  Lower  Canada,  had  not  delivered  ug 
from  bis  custody  to  that  of  the  Upper  province* 'v 

Solicitor-General — The  Court,  I  imagine,  my 
Lords,  will  not  infer  any  thing,  and  for  this  rea- 
son, that  they  are  only  able  to  near  and  determine 
according  to  law.  If  upon  this  particular  act  any 
difficulty  arises,  your  Lordships  will  undoubtedly 
give  such  a  construction  the  necessity  of  the  case 
requires,  or,  as  was  remarked  by  his  Lordship  the 
Chief  Justice  a  few  moment  ago,  you  will  construe 
the  law  so  as  to  give  it  effect. 

Mr.  ShfiTwood, — UpoA  the  general  principle  wc 
perfectlv  ao^ree,  but  I  differ  from  n^y  learned 
friend,  tne  iSolicitor  Genera),  in  the  application  of 
that  principle.  As.  to  the  construction  that  is  to 
be  given  by  your  Lordships,  being  such  as  the  ne- 
cessity of  the  case  requires,  which  Mr.  Solicitor 
General  urges  upon  the  Court,  I  beg  to  say,  I  do 
not  admit  tlie  doctrine  of  ex  necessitate  rei.  Neces- 
sity makes  no  law  in  a  Court  of  justice,  it  is  the 
parliament  who  make  laws,  and  Courts  administer 
them,  but  I  hope  we. are  not  to  hear  of  their  being 
construed  according  to  the  necessity  of  any  parti- 
cular case;  so  much  for  the  application  of  my 
learned  friend^s  principle,  that  the  Court  ou^ht 
not  to  irifer  **  any  thing;  but  to  hear  and  determine 
li  according  to  law,"  m  if hich  I  concur :  and  for 
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his  argument  or  application  of  that  principle,  thai 
your  Xbrdships  aro  to  be  guided  in  bo  doini^  bj 
*^  the  necetaity  of  the  case,"  from  which  I  dissent. 
It  appears  to  me  to  be  a  singular  coincidence  of 
circumstances  that  the  Crown  officers  should  dis- 
pute the  goodness  of  recognizances  which  wc  ad- 
jnitf  and  to  which  we  yield  obedience.  This 
Court,  I  imagine,  will  not  be  satisfied  with  Mr. 
Attomey-GeHeraPs  merely  saying  that  the  recog- 
nizances arc  not  capable  of  bemg  enforced,  it 
would,  my  Lords,  be  to  throw  great  discredit  on 
the  law  advisers  of  the  Governor  of  Lower  Canada, 
to  admit,  that  in  cases  of  so  much  importance,  they 
have  taken  recognizances}  which  are  so  many  pie- 
ces of  waste  paper. 

Chief  Justice. — We  know  of  no  recojjnizafices ; 
there  are  none  produced  to  us,  we  can  ther'7fore 
jknow  of  none. 

Mr.  Sherwood. — Will  the  Court  allow  us  to  make 
affidavit  that  we  are  under  recognizances,  and  that 
we  are  now  in  Court  to  take  our  trials,  in  obedience 
to  the  ffbligatioo  we  entered  into  in  the  JLov.cv 
province  ? 

Chief  Justice. — We  have  nothing  to  do  with  any 
recognizances  entered  into  in  the  Lower  province 
We  know  nothing  about  them,  nor  do  we  want  to 
know,  unless  they  are  produced  to  us. 

Jittorney-General. — There  is  one  thing  which  I 
forgot  to  mention.  The  act,  in  its  second  section, 
difects  that  all  orffisnders  shall  be  sent  to  Lower 
Canada,  there  to  be  dealt  with  according  to  law. 
ft  if  utiquestionabl^  to  the  Courts  of  that  province 
that  original  jurisdiction  is  given;  iY:-^^-.  is,  how« 
ever,  afterwards  a  limiting  clause  by  which  power 
is  gften,  upon  th«  Governor  of  that  province  de- 
claring that  justice  may  be  morf  c'jnveniently  ad- 
ministered in  the  Upper  pror  Jr  ce  in  any  particular 
•ffencey  to  prosecute  and  try  the  offender  in  the 
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Court  of  the  province  of  Upper  Canada,  in  whicU 
cnrjics  or  ofTcncos  of  a  like  nature  arc  usually  tried, 
and  vvlicre  (he  same  would  have  been  trieid  if  such 
crime  or  oiTence  had  been  committed  within  the 
limiti^  of  the  province,  where  the  same  sihall  be 
tried  under  thi  ^  act,  and  the  oi!<;nce  may  and  shait 
be  laid  to  have  been  committed  vithin  the  juris- 
djcti on  of  tlic  Court  where  the  irial  is  to  ho  had. 
It  k  known  to  ail  of  us  that,  at  the  time  of  the  dir 
vi'iion  of  the  province  of  Quebec,  a  legislature  was 
given  to  each,  with  power  to  make  such  laws  for 
the  good  government  thereof  as  were  not  repug-^ 
nant  to  the  act  which  created  them.  From  the 
tenor  of  this  act,  in  relation  to  the  two  provinces, 
it  appears  to  have  been  understood  in  England  that 
each  province  had  its  peculiar  laws,  by  which  its 
jurisprudence  was  regulated,  and  the  net  there-r 
fore  declares  that  at  whatever  Court  in  each  pro* 
vince  any  oHence  committed  therein  is  accustomed 
to  be  tried,  a  similar  ofltnce  committed  in  the  In- 
dian territory  shall  be  tried.  It  appears,  however, 
nol  to  have  been  understood  in  England,  what  the 
differences  Were  that  exist  between  the.  two  pro- 
vinces, or  what  were  the  particular  forms  under 
which  prosecutions  are  conducted,  it  therefore 
provides,  under  this  act  only,  that  offences  com- 
mitted in  tlic  Indian  territory  shall  be  laid  as  hav- 
ing been  so  within  the  Jurisdiction  of  the  Court. 
In  offences  committed  out  of  the  realm  of  England, 
but  for  which  the  offenders  are  tried  in  England, 
the  offence  may  he  charged  to  have  been  commit- 
ted in  any  county,  and  shall  then  be  tried  by  a 
jury  of  that  county  in  which  the  offence  is  so 
cha^'ged.  I  have  therefore  adopted  a  similar 
course,  and  have  not  charged  the  offence  to  have 
bnen  committed  in  the  Indian  territory,  but  in  the 
Home  district,  at  the  town  of  York,  the  obvious 
consequence  of  which  is  that  it  is  charged  to  haro. 
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been  committed  within  the  jurisdiction  of  this 
Court.  These  observations  I  tliink  it  my  duty  to 
submit,  as  explanatory  of  the  views  which  have 
guided  me  in  the  course  I  have  taken  in  those 
cases.  I  have  considered  that,  the  moment,  we 
had  authority  to  enquire  into  an  otfencc  committed 
in  the  Indian  territory,  power  over  the  offender 
must  necessarily  be  given,  and  I  have  in  alt  the 
cases  submitted  to  the  grand  jury,  laid  them  to 
have  been  coromitlcd  at  York,  in  the  Home  district. 
In  reference  to  the  question  immediately  beforq 
the  Court,  (  have  no  desire  to  supply  more  than 
what  [  ought  to  disclose,  and  as  little  to  thrpvv 
discredit  on  the  iinr-advisers  of  the  Governor  of 
Lower  Canada,  Dot  in  my  own  justification,  for 
V'hat  might  otherwise  appear  to  be  an  unnecessa- 
rily harsh  course,  1  must  be  permitted  to  state 
that  J  did  not  consider  the  recognizances  sent  to 
me  efficient  instruments  upon  which,  in  case  of 
necessity,  I  could  compel  the  individuals  who  had 
entered  into  them  to  come  before  the  Court.  That 
the  opiniop  I  formed  was  not  incorrect  will,  I 
think,  be  apparent  when  I  state  they  wero  taken 
in  the  year  1817,  in  the  month  of  March,  I  be-^ 
lievc,  and  bound  the  parties  that  the  principal  in 
the  bond  should  appear  at  the  next  Court  of 
King's  3cnch,  td  be  held  in  the  district  of  Mont- 
real, in  iJie  month  of  September  then  followinp;, 
or  at  the  next  Court  of  Oyer  and  Terminer,  which 
may  be  held  in  the  said  district,  or  in  any  part  of 
his  Majesty's  province  of  Uuper  or  Lower  Canada. 
Since  the  period  at  which  these  bonds  wcr^  taken, 
there  have  been  several  Courts  of  Oyer  and  Ter- 
miner in  the  various  districts  of  this  province,  I 
could  not,  therefore,  force  an  appearance  here  by 
bonds  which  only  obliged  those  who  entered  into 
them  to  appear  at  Courts  which  had  already  been 
hclcj,  and  somQ  of  them  were  not  even  signed,  I 
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therefore  could  not  but  view  them  as  instruments 
Ttrhicb  were  totally  insufficient.  As  far  as  1  am  at 
liberty,  consistently  with  my  duty,  to  act,  I  have 
no  disposition  to  be  rigid,  nor  shall  any  rip;our  be 
exercised  on  the  one  hand,  or  laxity  admitted  on 
the  other,  but  as  I  may  ^consider  them  to  he  compa- 
tible with  the  attainment  of  substantial  justice  oe" 
tween  the  Crown  and  the  accused.  If  in  the  pre- 
sent instance  the  Court  think  they  can  do  it,  I 
shall  certainly  not  be  so  ungracious,  as  to  object  to 
the  defendants  being  admitted  to  bail.  1  feel  I 
have  done  my  duty  when  I  brin^  them  into  Court, 
and  whatever  indulgence  your  Lordships  consider 
it  right  to  extend  to  them,  wiltimi  acquiesced  in  on 
the  part  of  the  Crown.  I  do  not  deny  that  some, 
and  I  believe  the  whole,  of  the  accessaries  have 
been  admitted  to  bail  in  the  Lower  province, 
though  I  did  not  feel  myself  warranted  in  tiling  the 
recognizances,  for  the  reasons  1  have  submitted  to 
your  Lordships. 

Chief  Justice. — If  you  allow  that  they  were  ad- 
mitted to  bail  in  the  Lower  province,  it  will  cer- 
tainly have  great  weight,  as  far  as  some  of  the  de- 
fendants are  concerned,  but  not  in  those  cases  in 
which  the  humanity  of  the  law  does  not  interfere 
in  case  of  conviction.  As  no  pecuniary  sacrifice 
can  be  set  in  competition  with  a  man*s  life,  I  can 
not  take  any  step  that  shall  hold  out  a  temptation 
to  escape  from  justice.  Principals  in  murder  can 
not  be  bailed,  and  why  shoulcl  accessaries  before 
the  fact,  who  in  case  of  conviction  are  liable  to  the 
same  punishment,  be  admitted  to  bail.  The  be- 
nefit of  clergy  has  been  taken  away  from  accessa- 
ries before  the  fact;  they  are  made  to  stand  in 
precisely  the  same  situation,  in  case  of  conviction, 
and  they  must  do  so  after  an  indictment  has  been 
returned  by  a  grand  jury  a  true  bill.  We  are 
bound  to  grant  the  motion  of  Mr.  Attorney -Gene- 
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ral,  and  the  accessaiics  before  the  fact  equally 
with  the  principals  must,  Vfhen  taken  by  the  pro- 
cess, be  comnutted.     We  can  not  think  of  bailing 
persons  against  whom,  if  convicted,  the  Court  could 
not  withroid   the  capital  punishment   of  death. 
Relative  to  ibe  accessaries  after  the  fact,  if  con- 
victed they  would  have  their  clergy,  and  their 
punishment  thereby  diminishing,  I  have  no  objec- 
tion, if  the  Crown  officers,  who  are  acquainted 
with  the  particulars  of  the  charge,  assent  to  it,  to 
admit  them  to  bail,  but  it  must  be  in  such  amount 
of  recognizance  as  is  not  only  satisfactory  to  Mr, 
AUorney-General,  but  also  calculated,  from  its  ex- 
tent, to  ensure  the  attainment  of  justice.     As  to 
the  recognizances  which  have  been   spoken  so 
much  of,  we  know  nothing  of  them,  they  are  not 
before  the  Court,  and  even  if  they  were,  could  not 
be  enforced.     Upon  the  principle  of  difference  be- 
tween clergyable  and  capital  felonies,  and  in  de- 
ference to  the  example  set  by  the  sister-province, 
if  the  defendants,  who  are  accessaries  after  the 
fact,  surrender  themselves,  and  have  bail  ready, 
to  tlie  satisfaction  of  Mr.  Attorney-General,  it  shall 
be  received,  but  against  the  others  process  must 
issue. 

Mr.  Sherwood.^^1  beg  to  mention  to  your  liord- 
ships,  that  the  accessaries  before  the  fact  wera, 
after  a  review  of  the  wlK>le  of  the  charges  had 
been  taken  by  the  law  advisers  of  the  Governor 
General,  admitted  to  bail  in  Lower  Canada. 

Chief  Justice. — I  have  nothing  to  do  with  that. 
I  have  no  objection  to  foHoW  the  example  set  by 
the  sister-province,  where  it  was  indulgent  to  the 
accused,  as  far  as  I  can  consistently  with  my  duty, 
but  no  example  on  earth  can  influence  us,  or  re- 
lease us  from  the  imperious  duty  of  not  allowing, 
for  a  moment,  any  thing  that  shall  lessen  the  cer- 
tainty of  persons  accused  of  uoolergyable  offencts 
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bcinff  brought  lo  trial.  If  convicted  we  couid  net 
ivithnpid  the  sentence  of  death,  and  we  have  no 
right  to  .consider  any  pecuniary  bond  adequate  to 
f  nsvi.r/e  ^bi?  tri^l  of  person^  so  accused. 

\/9/t€r  some  conversalion^  the  Allnrney-General  con- 
ftnJLe^-  to  the  accessaries  after  thefactf  being  admitted 
to  bails  fhemsdves  each  in  the  sum  of  five  hundred 
pounds^  an4  two  sufficiet*  sureties  in  the  sum  of  two 
hundred  an/d fifty  pounds  each.  Upon  the  sums  being 
named,  the  Chief  justice  remarked,  that  he  had  no  ob- 
jection, but  he  should  havjs  gone  higher  had  he  fixed 
the  bail,  and  then  directed  that  the  defendants  should 
not  be  admitted  to  be  bound  for  one  another.  Messrs. 
Jilexander  M^Kenzie,  John  ^'Laugldin,  Hugh 
M'^Gillis,  John  McDonald,  and  Simon  Fraser,  seve- 
rally surrendered  themselves  and  gavp  the  required 
bait.  ^ 

PAUL  BROWN  ^ND  FRANCOIS  FIRMIN 
BOUCHER,  ttvo  of  the  principals  accused  of  the 
murder  of  Air.  Semplc,  and  others,  were  then  put  /• 
ilie  bar  and  arraigned  upon  the  indictment,  CAppen-f 
dix  B.) 

Mr.  Sherwood. — Before  the  prisoners  plead,  they 
pray  the  Court  to  appoint  them  counsel,  and  they 
ask  that  Mr.  Livius  Shf.rwood,  Mr.  Baldwin, 
and  myself,  may  be  assigned  them  as  counsel. 

The  Court  directed  an  entry  to  be  made  that,  upon 
application  of  the  prisoners  to  the  Court  for  counsel, 
the  three  gentlemen  above  named  were  assigned  to  them. 
The  prisoners  then  severally  pleaded  JVot  Guitly. — ■ 
The  Court  enquired  of  the  JUtorncy-Genernl  when  he 
would  be  ready  to  proceed  with  the  trial,  he  intimated 
that  for  himself  he  was  ready  at  any  time,  but  as  the 
Earl  of  Selkirk  was  deephi  *« '  rested  in  the  result  of 
these  Mccusaiions,  and  hnri  gtvtn  a  great  deal  of  at- 
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tention  to  the  investigation^  he  did  not  wish^  in  the 
absence  of  his  Lordship^  io  put  these  men  on  their 
trial ;  lie  understood  that  the  Earl  of  Selkirk  wa9 
eonjldently  expected  to-morrow  or  Sunday,  and  he 
hoped  therefore,  if  their  Lordships  were  ready ^  to  pro- 
ceed with  it  on  Monday.  The  Court,  in  stating  that  ■) 
they  should  be  prepared  to  enter  upon  it  on  Monday, 
took  occasion  io  remark  that  the  trial  could  not  he 
delayed  on  account  of  Lord  Selkirk''s  absence,  if  the 
Crown  was  ready  to  proceed.  Jis  it  was,  it  made  no 
difference,  seeing  that  till  Monday  the  Court  could  " 
not  take  up  any  of  these  cases  on  the  43d  of  the  King. 
The  Court  then  proceeded  io  the  ordinary  business  of  r 
iJie  district,  it  being  understood  that  nothing  would 
he  done  in  the  cases  from  the  Indian  territory  tili 
Monday,  the  26th  instant. 
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Monday,  26th  October,  1818. 
PRESENT. 

His  Lordship  Chief  Justice  Powell, 
The  honourable  Mr.  Justice  Campbell, 
The  honourable  Mr.  Justice  Boulton,  and 
WiLLiAiM  Allan,  Esquire,  associate  justice. 

The  grand  jury  returned  true  bills  of  indictment 
against 

for  maliciotisly  shooting  at 
Miles  M'Donell,  James 
Sutherland,  Peter  Fidler, 
John  Warren  and  Jlrchi- 
bald  McDonald,  in  a  dwel- 
^  ling  house  of  the  Right 
honourable  the  Earl  of 
Selkirk,  on  llie  25th  of 
May,  1815.    (Appendix 


George  Campbell^ 
Robert  Gunn,  and 
Hector  Macdonald, 
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Louis  Perrault, 
Paul  Brown,  and 
FRilN^OM  F.  BoucHBR, 

Allen  McDonkll* 
John  Sivkright, 
Seraphim  Lamarrei  ancl 
Peter  Panqman, 

-^  Alexander  Mackenzie* 

.^S^UGH  McGillis, 

.^  John  McDonald,     '  ;^  " 

John  McLAUOHLiNf 
—   William  Shaw, 

John  Siveright, 
-^   Simon  Eraser, 
^^  Allen  McDonell, 

Seraphim  Lamakre,  and 

Peter  Pangman, 


tu  principaU. 


m  ffccessaries  before  the 
fact,  and 


is$  aiictisarief  ttfltf  tffc 
fact, 
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for  the  murder  of  Alexander  McLean    on  the  1 6/& 
*^^v  of  June,  18IG.  (Appendix  H*) 


a 


Paul  Browk, 


for  robbery  in  a  dwetting 
house,  ana  stealing  from 
William  Corrigal,  (Ap- 
pendix I.^ 


Mtomejf-General — In  the  case  of  the  King  a- 
gainst  Cuthbert  Grant,  George  Campbell  and  the 
others  who  are  either  principals  or  accessaries  be- 
fore the  fact,  on  the  ioidictments  jtist  returned  bj 
the  grand  jurr,  I  move  that  the  process  of  |he 
Court  do  issue. 

C%ef  Ju»Hce.-'-*'\jiti  capiases  issue.  This  day  I 
understood  to  ha?e  been  specially  appointed  for 
the  trials  upon  indictsients  under  the  43d  of  the 
King.     Are  you  ready  Mr.  Attorney-General.'^ 
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jittomet/'Gtnerat. — I  am  ready,  loy  Lord.  1  takrf 
the  charge  of  murder  agalust  Boucher  and  BrowQt 
two  of  the  principals  who  are  in  custody,  f  he 
charge  which  I  propose  now  to  try  them  00*  is  for 
the  murder  of  Governor  Semple.  .,,*> 

(  The  prisoners  were  aeCQrdingly  put  to  the  6ar.) 

Mr.  Sherwood. — In  that  case  I  move  the  Cauri 
to  admit  one  of  the  accessaries  before  the  fact  t« 
bail ;  he  ia  at  present  is  custodiyf  having  been  tak'> 
en  on  the  capias.  1  hwably  fpprehe^id  that  tber* 
can  be  no  question  a9  to  the  pregularity  of  t^iis  mo<- 
tion,  nor  do  1  see  any  reason  upon  which  it  ought 
to  be  refused. 

Chief  Justice. — The  question  is  already  decided 
It  was  refused  the  other  day. 

Mr.  Shcrwood.-^l  beg  the  Courtis  pardodt  but 
I  submit  that  we  stand  now  in  a  very  diiferent  situ- 
ation. At  that  time  Mr.  Attorney-General  stated 
to  your  Lordships,  that  he  moved  for  the  process 
of  the  Court  in  order  to  brioj^  us  before  it,  and  I 
understood  that  till  the  capias  brought  us  hert, 
we  could  not  be  heard,  because,  although  withiA 
these  walls,  yet  in  point  of  form,  we  were  not  be- 
iore  the  Court.  We  are  now  here  i>pon  the  pro- 
cess, and  I  move  that  Mr.  John  Siveright  be  en- 
larged upon  ball. 

CAiV"  JwticP' — Well,  l^t  u^  hear  oa  wh«,t 

grounds.        •   .  -.  *. 

Mr.  Livius  Sherwood. — The  statute  of  West- 
minster the  Ist,  my  Lord,  which  distinctly  states, 
*''  Those  who  are  accused  of  the  receipt  of  thieves 
"  or  felons,  or  of  commandment,  or  ^of  force,  or  of 
^  aid  of  felony  done,  shall  be  replevisable,''  &c. 
Second  Hawkins,  my  Lord,  page  159,         ■ 

Chief  Justice. — So  they  were  ferniierly,  but  you 
will  find  an  act  afterwards  repealing  that  wbicb 
you  mentioH.  -(.„    ,    y,:  .^^i,,  b#*i     -     i 
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Mr.  L.  Shervwod. — Was  there,  my  Lord  ?  I  Wa2 
tiot  avirarc  of  its  being  repealed. 

Chtef  Justice, — Yes,  it  was  repealed,  and  tlic 
statute  makes  the  course  the  same  as  at  common 
law. 

Mr,  Stkerwood.-' — I  beg  to  represent  to  your 
Lordships,  that  the  words  of  Serjeant  Hawkins  in 
explaining  the  act  of  W<i4ltmitister  1st.  arc,  "  all 
"^^  accessaries,  whether  tbhonMIIW^  or  any  other 
"  felonj,  are  bailable  till  tlte  ]prih*cipal  be  convicl- 
**  ed  or  attainted,  and  eveh*  after,*  on  pleading  to 
"  the  indictment."  f  i-efer  to  Hawkins  as  decisive 
authority.  2d  Hawkins,  Pleas  of  the  Crown,  page 
159,  sect.  53.  *^  As  to  the  branch  concerning  those 
**  who  are  charged  as  accessaries,  which  is  in  the 
"  following  words,  *  those  who  are  accused  of  the 
**  *  receipt  of  thieves  or  felohs,  or  of  commandment, 
••*  *  or  of  force,  or  of  aid  of  felony  done,  shall  be  re- 
"  *  plevisable,  &c.' — it  is  observable,  lliat  notwith- 
**  standing  the  statute  mentions  only  those,  those 
"  who  are  accessaries  to  a  felony  any  other  way, 
**  as  by  persuasion,  or  any  procurement,  or  abet- 
**  meht,  nave  always  been  taken  to  be  within  the 
*^  equity  of  it,  and  most  of  the  books  relating  to 
"  this  matter,  setm  generally  to  hold,  that  all  ac- 
"  cessaries  whethter  to  homicide,"  (the  very  case 
here,  and  there  is  no  exception  made  relative  to 
it,  all  accessaries,  is  the  word,)  "  to  homicide,  or 
''"  any  other  felony,  are  bailable  till  tlie  principal 
"  be  convicted  or  attainted,"  and,  he  goes  even 
much  farther  than  this,  fur  he  says,  **  they  are 
*^  bailable  even  after  such  conviction  or  attainder 
"  upon  their  pleading  to  the  indictment,"  and  this 
we  have  done,  *^  and  do  not  express  any  limita- 
**  tion  or  restriction  that  they  be  of  good  fame,  or 
♦*  but  slightly  suspected,  &c."  He  then  quotes  a 
case  of  '*  25th  Edward  III,  44.  pi.  14.  wherein  a 
*^  person  appealed  of  murder,  as  Iiaving  holden  the 
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"  der<9asecl  in  his  arms  while  the  other  killed  him, 
"  wa  .lot  let  to  ii»aii)|)iise,"  the  reason  given  lor 
it  by  the  rojiortcr  is,  "  because  the  ilcieirdant  in  a 
"  manner  was  principal ;  for  that  otlierwise  being 
♦*  acccBsary  only,  he  ought  to  have  been  let  t«i 
"  mainprise  by  tiic  intent  of  the  statute."  I  cit6 
this  authority  to  your  Lordship  as  conclusive,  that 
accessaries,  navinj^  pleaded,  are  admissible  to  hail, 
and  that  the  usual  and  ordinary  course  is  to  bail 
them.  If  your  Lordsiiipfj  will  :ake  the  trouble  of 
looking  at  this  authoiity,  I  think  you  will  find  it 
completely  satisfactory. 

Chief  Justice. — 1  do  not  wish  to  see  it.  I  know 
(hat  formerly  it  was  so,  and  so  does  everyone  else, 
but  that  act  has  been  repealed. 

Air.  Shcru'oad. — 1  have  always  considered  Haw- 
kins, my  Lord,  as  authority,  and  1  have  been  read- 
ing from  him. 

Chief  Justice. — So  have  I  too,  and  do  so  still, 
but  all  that  yon  have  been  reading  refers  to  the 
law  as  it  stood  bctbre  the  repeal  of  the  act  refer- 
red to.  Common  sense  as  well  as  justice,  would 
suggest,  that  after  an  indictment  has  been  return- 
ed by  the  grand  jury  a  true  bill  upon  a  charge 
which,  although  once  entitled  to  benefit  of  clergy, 
(and  then  bailable,)  has  since  been  rendered  in- 
capaMc  of  receiving  it,  the  humane  provisions  of 
the  law  shoidd  vary,  according  to  the  different 
circumstances  which  the  new  cnartment  present- 
ed, for  it  would  be  an  absurdity  that  the  same  rule 
should  prevail  relative  to  a  supposed  crime  or  of- 
fence, as  when  it  was  entitled  to  benefit  of  clergy, 
after  that  humane  provision  of  the  law  had  been 
taken  away.  Bail  an  accessary  for  an  unclergya- 
blc  offence,  and  why  refuse  the  principal  .'*  Are 
not.thcir  cases  as  to  punishment  the  same  ?  Death. 
It  is  sufficient  for  me  thai  twelve  men  have  return- 
ed as  true,  an  accusation  involving  tiie  life  of  an  i^ 
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dividual  without  benefit  of  clergy,  and  I  consider 
it  impossible  to  allow  him  to  be  bailed  under  any 
rule  of  law. 

Mr.  Sherwood. — Hawkinsi  mj  Lord,  goes  much 
farther)  he  sa^s  that  until  the  principals  are  con- 
victed, or  attainted,  that  they  shall  be  bailed,  and 
even  after  conviction  they  shall  be  entitled  to  it, 
if  of  good  reputation. 

Chief  JmsHcc. — State  things  correctly,  Mr.  Sher- 
wood, it  does  not  say  shall  be  bailed,  but  may  be 
bailed.  It  is  completely  in  the  discretion  of  the 
Court,  whether  thev  will  bail  an  acceKsary  or  not. 

Mr.  Shtrwood.- — 1  am  perfectly  aware  of  that, 
tny  Lords,  and  I  humbly  move  that  Mr.  John 
Siveright  be  admitted  ta  bail.  I  have  never  con- 
tended for  the  right  in  any  other  way  than  sub- 
ject to  the  discretion  of  the  Court,  and  under  that 
restriction  I  present  my  motion. 

Chirf  Justice. — My  ovirn  opinion  is  against  your 
application.  The  oifence  which  the  grand  jury 
have  returned  as  a  true  bill  against  the  defendant, 
is  one  which  is  not  clergyabl«,  and  ought  not  to  be 
admitted  to  bail.  That  is  my  opmion.  The 
Court  is  full,  and  you  can  have  the  opinions  of  my 
brethren  upon  it.  Whatever  might  have  been 
the  practice  before  the  repeal  of  the  benefit  of 
clergy,  I  consider  that,  after  that  period,  no  per- 
son against  whom  twelve  men,  as  a  grand  jury, 
returu  a  true  bill,  ought  to  be  admitted  to  bail. 

Mr.  L.  Sherwood. — Was  it  the  3 1st  of  Charles^ 
to  which  your  Lordship  referred  as  repealing  the 
previous  law,  because  the  words  of  the  act  1  refer 
to  are  exceeding  strong,  that  nothing  but  the 
want  of  a  good  reputation  can  hinder  tne  person 
accused  of  being  accessary  from  being  bailed,  and 
a  very  strong  case  of  murder  is  adduced  as  the 
authority  in  support  of  the  doctrine  for  which  I 
contend  — — 
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Chief  Jxutici. — The  queation  must  be  set  at  f est 
J\ly  brothers  agreeing  with  mc  that  bail  can  not 
be  tciken  for  an  accessary  to  a  crime  which  is  un- 
blergyable,  let  the  prisoner  be  committed.  No 
injustice  is  done  by  this.  After  the  dnclaralion  of* 
a  grand  jury  that  they  consider  a  man  out^ht  to 
be  put  upon  his  trial  fur  an  unclcrgyablo  ouoncc, 
the  ground  I  take  is  that  there  are  strong  pre- 
iBumptione  of  guilt  against  one  so  charged,  and  he 
ought  not  to  be  allowed  to  remain,  or  be  placed 
again  in  a  situation  capable  of  cifticting  his  es^* 
cape. 

Air.  L.  Shertvood.'^lC  there  is  presumption  ad- 
li^ittcd  in  one  case  then  there  must  be  in  all.  Re- 
lative to  the  remarks  upon  the  presentation  of  the 
grand  jury^  I  humbly  conceive,  that  it  amounts  to 
nothing  more  than  an  alfidavit  or  infonnationt 
made  on  oath  I  allow^  but  founded  on  ex  parte 
statements,  and  therefore  hot  conclusive  as  to 
guilt,  or  alterative  of  any  right  belonging  to  the 
individual  before  its  return.  He  is  held  to  bail  to 
take  his  trial,  and  the  utmost  length  the  return 
of  the  grand  jury  goes>  is  to  say  that  it  is  right 
the  accused  should  be  put  to  answer,  but  it  does 
not  take  from  him  any  right  that  he  possessed  be- 
fore the  return.  There  is  only  one  criterion  by 
which  to  judge  of  the  admissibility  or  inadmissible 
hty  of  an  accessai-y  to  bail.  Is  he  of  good  repu- 
tation.^ We  say  Mr.  Siveright  is  of  good  reputa- 
tion, if  he  is  not,  let  it  be  shewn;  but  I  humbly 
contend  that,  unless  that  is  shewn,  he  can  not  be 
excluded  from  putting  in  bail.  I  humbly  submit, 
my  Lords,  that  it  is  a  right  which  he  is  entitled  to. 
Chief  Jtistice. — If  means  were  used  to  bring  the 
cjuestion  before  the  Court  of  King's  Bench,  there 
it  is  in  the  power  of  the  Court  to  bail  under  any 
circumstances  which  appear  to  them  to  be  justifi- 
able, but  we  are  silting  as  a  Court  of  assize,  and 
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we  Jo  not  ice]  disposed  to  hail  a  person  charij^ed 
01)  the  oaths  ot  twelve  uien  with  y.n  uncleigyabJc 
offence. 

AJr.  Joiir.s. — I  Diiglit,  pep'-ip-  hf  pcimittcd 
humbly  to  submit  an  uuthorit^,  ..  is  to  [>n  found 
in  Learh,  p.  I3tt.  Rvx  versus  Uudd,  by  which  it 
is  laid  down  the  Court  has  the  power  to  hail  ior 
anv  murd<!r. 

Chief  Justice. — What  Court  has  that  power?  a 

Court  of  assizo  ?     IJav«  you  any  autlioi  ity  lor  a 

Court  of  assize  bailing;  for  murder?     VVIiat  Court 

does  thn  authority  n  I'er  to?  ,    v 

)     J\Ir.  Jonc.i. — To  the  Couit  of  King's  Donch. 

Chief  J'lslice. — Nobody  que:itions  that  it  has  the 
power,  bill  what  has  that  to  do  with  a  Court  of 
assize  ?  We  toUl  you  that  if  the  (jiicstion  wns 
before  the  Court  of  King's  Beneh  they  might  bail, 
if  they  thought  proper,  in  any  case.  It  is  not 
right  to  produce  authorities  referring  to  another 
description  of  Court  and  argue  upon  them,  as  if 
they  had  a  bearing  upon  the  question  when  they 
have  none  whatever.     Let  the  jury  be  sworn 

J)Ir.  Sherwood. — I  might,  peihaps,  be  indulged 
by  a  reference  to  that  great  authority,  Sir  Williant 
Blackstone,  who,  I  do  think,  may  be  cited  as  de- 
cisive authority  on  any  point  upon  which  he  treats, 
and  he  clearly  allows  that  an  accessary  to  any  fc- 
]6ny  may  be  admitted  to  bail,  nay,  goes  much 
farther,  they  must  be  basiled  upon  olfering  sufHcient 
security,  vol.  4.  p.  298,  after  considering  1st,  who 
are  clearly  not  admissible  to  bail  by  the  justices; 
2nd,  others  whose  bail,  from  the  dubious  nature 
of  t!ic  oifence,  appears  to  be  in  the  discretion  of 
the  justices,  he  says.  *'  the  last  class  are  such  as 
"  must  be  bailed  upon  oifcrinij  sufficient  security," 
such  are,  •'  persons  of  good  fame  charged  with  a 
"  bare  suspicion  of  manslaughter,  or  other  inferior 
^  bouiicide,  such  persjons  being  charged  with  petit 
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"  larceny,  or  any  other  ('lony  not  bct'orc  speciricd) 
'*  or  \?ith  being  accessary  to  any  lelony." 

Chirf  JhxUv — I  am  porry  lo  sen  ouotations 
mail«  from  law  luitl- oritic?,  when  it  aiust  he.  k^jown 
totho  giMillomen  maklii'v  the  m,  tlinl  limy  ran  have 
..o  influence  wl'.atcvor  on  th^i  dccisu-:.  iJ  tin:  C'^urt. 
Hawkins  and  Blarksfonc  are  undoubted  anthnj  i- 
ties,  but  all  that  has  been  cited  from  them  refers 
Ui  the  law  as  it  stood  at  a  dilforcnt  period,  name- 
ly,  before  the  statute  of  Kdward  wa.s  repealed. 
ir,  in  readin<]f  Hawkins,  you  h.id  i^ono  on  a  little 
llirlher,  you  would  have  seen  that  the  modern 
rules  have  completely  changed  the  practice  upon 
this  head.  In  liawkinii,  at  the  V(.ry  place  where 
you  slopped,  you  nu  j;ht,  (had  you  read  another 
sentence,)  have  seen  tliat  the  doctrine  of  bailing 
accessaries  of  course  had  been  (lucslionod  as  early 
ns  the  21st  EdwanI  IV.  atid  lie  rcjnarks  on  the 
very  case  cited  of  the  2C}{h  Kdward  III.  *'  that  it 
"  may  be  more  reasonable  to  intend  in  the  above 
"  cited  case  of  2.')tli  Edward  HI.  that  such  person 
"  was  denied  the  benefit  of  mainprise  by  leason 
"  of  the  notoriety  of  hia  guilt,  for  ne  says  it  seems 
"  clear  both  from  the  Kegister,  Fitzherbcrt  and 
"  Dal  ton,  t!Kit  accessaries  to  felonies  are  not  to 
"  be  bailed,  unless  they  be  of  good  reputation, 
"  and  if  the  want  of  a  good  reputation,  which  is, 
**  at  the  most,  but  a  very  slight  inducement  to  pre- 
"  some  them  guilty  of  a  particular  crime,  be  a 
"  good  cause  to  exclude  them  from  the  benefit  of 
"  mainprise,  which  is  given  them  by  the  general 
"  word*  of  the  statute,  it  seems  strange  the  strono* 
"  and  unquestionable  evidence  of  their  guilt  should 
"  not  Mjucli  more  exclude  them  from  it.  e>-pecialfy 
"  considering  that  it  is  an  allowed  rule,  that  bail 
*'  is  only  proper  where  it  stands  indifferent  whether 
"  the  person  accused  was  guilty  or  innueent."  But 
that  is  not  the  case  in  the  present  ifistance,  for 
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Irttcr  statutes  have  put  the  crime  charged  beyond* 
the  benelit  of  clergy,  and,  therefore,  in  case  of 
conviction,  it  is  only  the  life  of  the  person  that 
can  satisfy  the  juHlice  of  the  country.  Hawkins 
continues,  "  and  since  later  statutes  iiave,  in  many 
**  instances,  excluded  accessaries  before  the  fact 
•'  from  the  benefit  of  clergy,  it  seems  absurd  to 
•*  say  that  persons  notoriously  guilty  of  being  ac- 
•*  cessary  to  the  crime,  which  excludes  them  from 
*'  the  benefit  of  clergy,  shall  be  admitted  to  bail, 
*'  whereas,  if  they  had  been  committed  to  prison 
"  on  the  like  evidence  of  guilt  as  principals,  for 
"  felonies  within  the  benefit  of  cleriry,  or  even  for 
*'  inferior  ofi'ences  of  an  enormous  nature,  thej 
"  could  not  have  had  the  like  privilege/'  And 
surely  this  reasoning  is  fair  and  correct.  Before 
the  passing  of  the  act  referred  to,  all  accessaries 
were  ))ailable,  but  the  right  having  been  taken 
away,  it  is  now  a  question  for  a  Court  exercising 
its  discretionary  power,  or  rather  is  a  rule  for  iheir 
guidance,  that  it  be  *'  a  matter  of  indiilcrence 
*'  whether  t!ie  person  accused  were  innocent  or 
"  guilty."  The  prisoner  is  charged  with  an  of- 
fence from  which  the  right  of  being  bailed  is  taken 
away,  and  it  is  impossible  to  say,  that  it  is  one  of 
that  light  description  that  it  is  a  matter  of  iiidilfe- 
I'ence  whetlier  conviction  does  or  does  not  follow. 
It  is  not  a  good  reputation  alone  which  will  justify 
a  Court  in  bailing  accessaries.  Their  guilt  must 
not  be  notorious,  and  the  reasonableness  of  this 
restriction  is  apparent.  "  Since"  (says  Hawkins) 
"  the  general  words  of  the  statute  concerning  the 
"  replivising  of  accessaries  are  agreed  to  receive 
"  the  above-mentioned  limitations,  *  that  they 
"  ought  to  be  of  good  reputation,  and  to  plead 
*^  iirst  to  the  indictment',  if  the  principal  be  at- 
"  tainted,  why  should  it  not  be  reasonable  to  qyd- 
^1  mit  this  further  restriction;    *  that  their  guilt  be 
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*>'  not  notorious,'  *  wliich  seems  admitted  to  ht 
"  implied  in  most  oi'  the  other  clauses  of  the  sta- 
tute, wiiich  yr.t  are  penned  in  as  general  lerms 
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charged  in  the  inihctmcnt  with  an  unclergyabie 
odence,  and  the  presumption  is  at  present  against 
him,  inasmuch  as  twelve  men,  on  their  oaths, 
have  returned  the  indictinont  a  true  bill.  The 
matter,  hovrcvcr,  is  set  at  rest  by  the  lute»'  siatute. 
"  {>ut  this  matter  seems  at  this  day,"  (continues 
Serjeant  Hawkins,)  "  to  be  put  beyond  all  ques- 
*'  tion  by  31,  Car.  II.  cap.  2.  sec.  21.  by  which  it 
*•  is  recited — '  That  miuiy  timos  persons  charged 
"  with  petit  treason,  or  felony,  or  accessaries 
"  tlu'reunto,  are  committed  on  suspicion  only, 
"  whereupon  they  are  bailable  or  not,  accord- 
*'  ing  as  the  circumstances  making  out  that  sus- 
*•  picion  ar<!  more  or  less  weighty,  &c.  &c.' " 
And  thereupon  it  is  enacted,  "  That  no  person 
*•  so  charged,  shall  be  removed  or  bailed  by  virtue 
*■'  of  that  act  in  other  manner  than  ho  might  be- 
"  fore."  "  From  which"  (he  adds)  "  it  seems 
'•  clearly  to  foHow,  that  where  there  are  strong 
"  presumptions  of  guilt  against  a  person  so  charged, 
'•  he  neither  was  bailable  before  that  statute,  nor 
"  is  now  bailable  hy  virtue  of  it."  This  man  is 
charged  with  an  unclergyable  ofFr-nce.  If  he  is 
convicted,  he  must  be  executed.  It  is,  therefore, 
impossible  to  say  that  it  i  a  matter  of  ifidilfeixinco 
whether  ho  is  guilty  or  innocent,  and  equally  so 
to  say  that  the  presumption  is  in  favour  of  his  in- 
nocence, when  ho  stands  here  to  answer  to  the 
bill  of  the  grand  jury,  which  tbr.ns  our  only  means 
at  present  of  estimating  the  culpability  of  the  ac- 
cused. Their  reiiirn  puts  him  to  answer  to  a 
charge  aflectiug  his  life,  without  the  humiine  in- 
terposition of  the  benefit  of  clergy  in  case  of  con- 
viction.    I3y  the  proccsj  of  this  Court  he  has  been 
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taken  Into  custody,  and  as  there  is  no  pecuniary 
co:ibidetation  tliat  can  be  set  in  competition  with 
a  man's  life,  tiiiij  Court  is  not  disposed  to  admit 
the  prisoner  to  bail,  and  there! >)  put  the  means 
of  cscapin^r  from  justice  into  liis  j)ower.  Tiiere 
are  no  circumstances  that  cuuld  niduce  me  ever 
to  bail  for  an  unclergyabic  olfence.  ISothinfi;  but 
the  life  of  the  otfender  cuii  satisfy  the  law,  and 
there  ia  no  pecuniary  oblii^Hlion  that  can  be  Ofjui- 
valcnt  security  in  such  a  case  accorduig  to  my 
idcas. 

J\lr.  Sherwood. — I  bcjx  leave,  my  Lord,  most 
respecifnlly  to  state  that  I  have  read  with  cjrcat, 
with  very  great,  attention  all  the  law  upon  tho 
subject  that  I  have  a  knovvlej^e  of,  nnd  sliould  bo 
disposed  to  contend  that,  tlio  principal  not  being 
convicted  or  attainted,  we  miqiit,  according  to 
strict  legal  principles,  demand  to  be  admitted 
to  bail.  The  first  principle  1  submit  is,  "  that 
*•  the  prisoner  shall  be  of  good  reputation,"'  and 
then  it  is  in  the  bosom  of  tlie  Court  to  bail.  The 
prisoner,  in  this  ca-f,  my  Lord  

Chitf  Jvs'ice. — Don't  go  into  the  rjuestion,  it  is 
of  no  use.  We  are  fully  ?ritibiied  upon  ^ne  subject 
that  in  an.  unclergyf^bio  otlliico,  a  prist^ncr  ought 
not  to  be  adinjftcil  to  bail.  What  pecuniary  con- 
fiideratiun  ran  be  j)ut  in  competition  with  a  man's 
life.'*  The  afimitlip.T  accessaries  in  unclcrrjable 
offences  to  b.nil  was  one  of  the  errors  of  former 
practice,  wiiich  is  removed  or  corrected,  by  later 
gfati.tr.s,  end  vtry  properly  too,  for  it  is  \xn  absur- 
dity to  lallc  of  a  pecuniary  bond  in  a  case  where  life 
is  the  forfeiture. 

The  jurors  nrre  ihm  caUcd^  and  upon  a  Mr.  John- 
son cnmimr  to  the  (jojk  to  be  sworn^  he  was  challenged 
by  JiTr.  Sherwood  on  hehnlf  of  the  prisoner  Bouiiicr  : 
the  Chief  Justice  said  (hat^  if  tftf>  prisoners  did  :ioi 
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Mtrrec  in  their  challenges,  they  must  be  tried  separate- 
iy,  the  pannd  of  jurors  not  being  large  enough  to 
admit  of  their  chaUenging  severally^  and  as  the  sense 
cf  tfie  thing  must  he  obvious  to  the  prisoner^ s  counsel, 
they  must  deterniine  cither  tokunite  tltem  in  their  clud- 
Icrgr.s,  or  the  Crown  must  sever  thsm  in  Uieir  trials. 
Mr.  Sherwood  having  comtdted  with  the  prisoners  a- 
greed  to  make  it  an  united  challenge. 

Jfter  various  chillcvges  on  the  part  of  the  prison'' 
crs  and  of  the  Crown,  the  following  gentlemen  were 
sworn  as  a  Jury. 


John  Wilson,  3d. 
Geok^ie  Bond, 
joskimi  h\ruisov, 

JoSF.l'H  SMr.I'lJRRD, 
IVllCHAEL  WniTMORE, 

Josjii/A  Leech, 


John  McDougalL)  j»nr. 

VViLMAM  Moore, 

a  lex  r .  m  ontg  omerv, 

Peter  Whitney, 

H If  hard  Hrrrino, 

IIaRROIJR  STlMI»S0?f. 


COUNSEL  FOR  THE  CROWN. 


Mr.  Atlorney-Cren#^ral  Uorinsov, 
Mr.  Solicitor  Genera!  Boulton. 


V 


COUNSEL  FOR  THE  PRISONER. 


Samuel  Sherwood, 
fjivM's  P.  Sherwood, 
W.  W.  Baldwin, 


Eequires. 
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Solicitor  General. — This  indictment  — — 

Mr.  L.  Sherwood. — I  beg  to  stibmit  (with  pci- 

ission)  before  tlio  Solicitor  General  opens  tiu- 


mission 


case,  that  Sivciight  who  is  charged  as  an  acces 
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sary  before  the  fact,  bo  nermittcd  to  take  his  trial 
now  with  the  principals.  I  believe,  though  an 
accessary  can  not  be  compelled  to  fro  to  trial  till 
a  principal  is  convicted  or  attainted,  if  he  waives 
the  priviicg-e,  there  is  no  hindrance  to  his  being 
incltidcd  ill  the  trial,  although  the  jury  has  been 
sworn. 

Chief  Jnslicc. — T  do  like  to  march  on  the  old 
beaten  rond  that  !  am  acquainted  with.  I  know 
of  no  case  in  wiiich  a  jury  have  been  sworn  to  try 
two  persons,  and  then  their  duty  altered,  or  any 
cliart^o  made. 

Mr.  Sherwood. — Perhaps  it /night  he.  considered 
an  analogous  case  where  a  juror,  from  sickness,  oc- 
casions a  change. 

Chief  Justice. — That  arifscs  from  the  visitation  of 
God,  and  is  an  exception  which  can  not  be  avoided, 
but  this  proposition  is  no  way  similar. 

Mr.  Shenvoofl. — I  should  imagine  that  there 
could  be  no  objection  to  the  accessary  being  tried 
with  the  principals,  if  ho  waives  his  privilege  of 
not  bring  put  to  answer  till  the  principals  be  con- 
virted  or  attainted.  The  rule  is  in  favour  of  the 
accused,  that  he  shall  not  be  compelled  to  triul 
before  the  principal  is  convicted  or  attainted;  but 
not  that  he  nmv  not  go  to  trial,  if  he  is  willing  to 
forego  the  privilege,  anil  the  accessary  here  wish- 
ing it,  I  see  no  objection. 

Chief  .Justice. — It  is  really  wrong  at  this  time 
to  perplex  us  with  a  now  fjiiestion.  When  the 
Crown  olfei'ed  thtt  course  you  now  ask,  you  re- 
fused it. 

JIttorncij-General — U[)on  consideration  I  must 
oppcsc  the  proposition  of  the  learned  gentleman. 
It  may  pi^rhaps  raise  some  new  rjnestlnn  whi^h  may 
embarrar<s  our  proceedings  and  involve  us  in  difli- 
culty. 

JSh-  Sherwood. — I  do  not  press  the  proposition. 
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I  have  to  move  the  Court  that  llic  vritncsseii  on  th« 
part  of  the  Crown  may  be  ordoreil  to  Avithdraw. 
The  Crown  have  consented  that  colonel  Collman, 
the  iionourable  Wni.  McGiliivray,  and  Mr.  Simon 
McGillivray,  should  remain  in  Court,  1  have  no 
objections  to  a  similar  indul<;(!nce  bcin-:;  extended 
io  their  side  as  a  rcturri  for  the  couilesy.  The 
Mtornfy 'General  snid  he  did  not  desire  tt.  The  uit' 
iicsses  on  the  part  of  (he  Crown  and  of  the  prisoners 
then  tvithdrcic. 

Solicitor  General. — Gent'emrn  of  the  Jn  ry.  Thii 
k  an  indictcnent  preferred  acjuiiibt  th.  jirisoners  at 
the  bar,  Paul  Brown,  and  I'laiiyiis  Firniui  Bou- 
cher, for  being  present,  aidinij,  abetting,  and  as- 
sistiufij  a  Mr.  Cuthbert  Grant,  in  the  murder  of 
Robert  Semple,  Esquire,  and  :i8  you  will  have 
perceived  from  tlie  reading;*  of  the  indictment,  in 
'  the  Indian  territory.  There  is,  however,  nothing 
dilfercnt  in  ibis  indictment  to  one  which  charges 
an  ortenco  to  have  been  committed  in  your  own 
district,  only  that  it  is  brought  lurward  under  an 
act  of  the  43d  of  the  Kinpf,  which  extends  the  ju- 
risdiction of  the  Court  of  thiiJ  province,  under  cer- 
tain reffuiatlons,  to  the  trial  of  ollences  committed 
"  in  the  Indian  territories  or  parts  of  America  not 
"  within  the  limits  of  either  of  the  provinces  of 
"  Upper  or  Lower  Canada,  or  of  any  civil  govern- 
*'  ment  of  the  United  Slates  of  America."  The 
circumstances  of  the  case,  gentlemen,  will  be  fully 
detailed  to  you  by  the  Attorney-General.  If  it 
shnll  appear  to  you  that  the  evidence  on  the  part 
o*  the  Crown  does  not  make  out  the  case,  it  will 
be  your  duty  to  acquit  the  pr  .oners,  on  the  otlur 
hand,  ifthe  testimony  does  brinij  home  the  charge 
contrtlqcd  in  the  indictment,  it  will  be  your  painful 
duty  to  find  them  guilty.  You  will  altmd  to  the 
evidence  that  will  be  produced,  and  tli';  direction* 
of  the  Court,  and  there  can  be  no  doubt  but  vou 
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will  give  a  verilict  that  will  be  alike  satisfactory 
aiiii  consistent  witii  tliii  justice  of  thii  case. 

JUiorney-Cieneml. May  it  plraso  your  Loiti- 

lihips. — (jJontii  inon  of  tlie  J  my — As  you  lutvc  juat 
heai'(|  from  tlie  jtaiiied  Solicitor  Gcnt-ral,  the  pri- 
soners at  the  bar  now  stand  before  yon,  charged 
with  the  crime  of  murder  in  the  Indian  territories, 
and  arc  put  upon  their  trial  here  under  the  ptovi- 
sion  of  tnc  statute  for  transmitting,  where  consi- 
derations of  a  local  or  unmicipal  nature,  shall  in- 
dicate that  justice  may  be  more  conveniently  ad- 
ministered in  the  Upper,  than  the  Lower,  province, 
any  crime  or  oll'ence  committed  in  the  Indian  ter- 
ritory, "  for  trial  to  that  Court  of  the  province  of 
"  Upper  Canada,  in  which  crimes  or  olfcnccs  of  a 
"  like   nature   are   usually   tried,  and   where  tho 
"  same  would  have  berj  tried   if  giich  crimes  or 
"  ofl'ences  had  been  t  ommitlcd  wl'.liin  the  limits  of 
"  the  province  of  Upper  Can.7,da.''     Original  cocj- 
nizanco  of  olfcnccs  C(>mmitted  wilhin  the  '•  Indian 
"  territories  or  p;uts  of  America  «»ot  wilhin  the  li- 
"  mils  of  ciliter  of  the  provinces  of  Upper  or  Low- 
"  cr  Candida,  or  of  any  civil  troverniuent  of  the  U- 
"  nited  otatcs  of  America,''  is  c:iven  by  the  act  of 
llie  iWdi  of  the  King,  to  Lower  Canada,  but  autho- 
rity is  given  to  the  Governor,  Lieutenant  Govern- 
or, or  person  admiiusteriiifc,   the   governme;)t  for 
tile  time  being,  to  trans'jit,  under  the  circurastan- 
ces  i  have  before  mentioned,  by  an  instrument  un- 
der the  great  seal  of  Lower  Canada,  any  crime  or 
©(Fence  for  trial    to  Up|)er  Canada.     Therefore, 
gentlemen,  being  once  informed  of  this  fact,  and 
the  great  seal  itif-iruments  being  exhibited,  you  can 
have  IK)  difl'iculty  in  considering  yourselves  (as  in 
reality  you  are,)  impantjelled  to  try  an  pifencc 
(;omm*jt?d  in  your  own  district,  for  so  the  indict- 
im^nt  does  charge  it.     Having  stated  this   to  you, 
g;et)tlcmen,  iny  province  of  advucat«  is  xary  limit- 
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ed;  it  is  mnrcly  to  lay  hrforo  you  an  outline  of  the 
ca.so  wiiich  we  shall  siif)po!t  hy  evidence.  It  is 
not  n»v  duty  to  expatiate  on  criminal  law,  or  to 
put  this  on  any  other  fooling  Mjan  that  of  ordinary 
eases,  wherever  it  may  diifir,  you  virill  have  the 
benefit  of  every  assistance  from  their  F^ord.ihnis. 
It  must  be  a  matter  of  satisfaction,  howcvc,  to  re- 
llcct  that  twelve  men  more  complete!/  trai.jrcrs 
to  tlie  dinjcuities  which  have  exihtr  !  ?-.  thut  i.ufor- 
lunate  country,  men  more  cou;j.iei<?lv  unbiaj,sed, 
men  more  anxious  for  the  invesi-^dop  of  uuth, 
could  not  perhaps  have  been  founJ.  It  niiiv.  ne- 
vertheless, have  come  within  your  K.ii.wh*dt;o  tiiat 
the  Earl  of  Selkirk,  about  six  yeais  arro,  (  omirienc- 
fcd  a  settlement  in  that  part  of  the  Ci^iir.try,  and 
that  diflicultic?  to  which,  haf)pily.,  we  are  slranj^crs 
^  In  this  province.,  have  existed  between  tlio  traders 
jvnd  others  residing  there,  or  followin;;!;  I'lcir  occu- 
v)»ations.  I  have  only,  if  such  should  bo  tho  case 
nilh  any  of  you  gentlemen,  to  be£f  that  you  will 
divest  yourselves  entirely  of  every  recollection  of 
nny  thinsf  that  may  have  her<'tofoie  reached  you 
on  the  snbject,  and,  imjirf;ssed  only  wiUi  the  sin- 
'ore  di.sire  of  renderiui"  impartial  nirlice,  attend 
alone  to  the  evidence  which  will  be  exhibited  be- 
fore you,  find  the  charge  you  will  receive  from  the 
bench.  Ilavlui^  taken  tlie  liberty  ofoderinc;  these 
preliminary  remarks,  I  sriall  proceed  itinuediately 
to  place  before  you  a  bru;j"outiuic  ot  the  i'.ise,  and 
of  the  nature  of  the  lestiuiony  whirl)  ne  shall  pro- 
duce in  support  of  the  charge.  The  seliloment 
which  I  have  before  menlituicd  to  jou,  gentlemen, 
was  erected  in  a  country  where  a  number  of  mer- 
chants, associated  under  tiic  name  of  the  North 
West  Company,  have  been  accuHtomed  to  trade, 
and  its  po|)ulation  consisted  chiefly  of  puMsons  who 
had  emivnated  from  th«;  parfiit  tiate.  Tif  y  had 
been  settled  there  for  four  or  live  years  beiore  this 
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iiTvfordmatc  and  horrid  cafastroplic  of  the  19lU 
June,  as  Ihrmers ;  llicy  followed  their  agricultural 
fuirsuits,  houses  wore  huilt,  their  farms  were  cul- 
tivated, and  ever)-  thing  was  proceeding  according 
to  the  ordinary  course  of  a  new  settlement.  lu 
the  vicinity  of  this  settlement,  at  the  Forks,  as 
they  are  cidled,  of  the  Red  Kiver,  was  a  fort  rai- 
led Fort  Douglas,  ^vhioh  was  occupicti  by  Mr. 
fieniple,  4hc  unfortunate  gontlcmnii  whose  death 
is  charged  in  the  indictment,  and  who  was  the 
governor  of  a  territory  cednd  hy  the  fludson's 
Bay  Company  to  tl»o  Karl  of  Sriknk.  The  natur- 
al state  of  the  country,  gentlemen,  had  this  infant 
settlement  experiencrd  no  previi)Ms  disasters,  would 
render  it  necessary  to  have  a  place  of  strength  in 
its  neiglihomhood,  and  this  fort  was  such,  heing 
constructed  at  the  Forks  of  the  fliver  Assinihoin 
and  Red  River,  contiguous  to  the  firms,  and  serv- 
ing as  a  residence  for  the  governor,  sheriff,  and 
other  oHicers  of  the  colony.  A  few  miles  below 
this  fort  was  the  settlcmeu't,  extending  along  the 
Red  River  for  the  space  of  two  or  three  miles,  in 
the  same  wt\y  as  settlements  or  new  Tillages  do 
here.  It  will  appear  in  the  course  of  this  trial, 
that  from  some  rcaiions  which  4he  witnesses  will 
detail  to  you,  apprehensions  of  the  most  serious 
nature  h:ul  for  some  time  been  entertained,  ihnt  the 
setdeinent  was  to  be  attacked.  On,  or  a  little 
'l)cfore,  the  19th  June,  it  is  certain  that  consider- 
able alarm  existed  on  this  subject,  owing  to  intel- 
ligence which  iVIr.  Semple  r«joeived,  that  the  In- 
dians, and  Rois-t)rules,  at  the  instigation  of  the 
French  traders,  (the  name  by  which  the  North 
West  Company  are  distinguished  in  that  country,) 
were  about  to  attack  and  destroy  the  colony. 
This  information  caused  them  to  he  much  upon  the 
watch,  and  as  will  be  fully  detailed  to  you  by  the 
first  witness  wo  shall  call,  in  the  evening  of  tho 
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lOlh  June,  a  report  was  made  by  t]»e  person  at" 
the    watch-tower,  that   a  number   of  persons   on 
horseback,  to  the  extent  of  about  forty,  were  pas- 
^illg  the  fort  at  some  distance,  and  feeing  towards 
the  settlement,  which,  as  i  have  before  ol»servtd, 
•xlended  about  three  or  four  miles  below.     Upon 
[this  iej)ort  being  made,  Mr.  Stinple   took  a  spy- 
glass, and   went  to  the  look-out  station,  whence 
[he  piMceived  that  a  great  number  had  actually  pas- 
Led  llie  fort,  mounted  on  horseback,  and  were  go- 
ing towards  the  Hc-d  River  settlement,  which,  be- 
liijf^  a  very  unusual  f  iicuuistance,  led  Mr.  SempI© 
to  fear  that  the  informalion  he  had  received  of  an 
intended  attack  was  but   .00  correct.     It  is  mate- 
rial to  mention  to  you,  gentlemen,  that  these  per- 
sous  were  painted  and  armed  uiorc   than  is  usual. 
-v^Their   being   painted   and  disguised  forms  a  very 
^piaterial  fact,  because  it  shews  a  premeditation  io 

fotnmit  hostilities,  it  not  being  the  custom  of  the 
ndians  and  Bois-brules   to   paint  themselves,  ex- 
tcept  on  warlike  pursuits,  and,  when  you  consider 
{the  information  which  had  been  previously  rccciv- 
[ed  by  Mr.  Semple,  will  be  found  a  circumstance 
strongly  corroborating  its  correctness.     Governor 
{ Semple,  seeing  that  this  party  of  horsemen  were 
proceeding  to  the  settlement,  directed  about  twen- 
ty men  to  follow  him  in  the  direction  they  had  tak- 
en, to  ascertain  what  was  their  object ;  they  took 
their  arms  with  them,  but  no  ammunition.     That 
these  persons  went  out  with  no  hostile  intention, 
you  will,  I  think,  consider  evident,  from  there  be- 
ing but  about  twenty  who   went,  whereas   there 
I  was  a  much  greater  number  at  the  fort  who  could 
[have  gone,  and  indeed  were  desirous  of  going,  but 
Mr.  Semple  only  allowed  about  twenty  to  accom- 
^pauy  him.     A'l   they  proceeded  along  the   road 
I  which  led  to  the  colony,  they  were  met  by  a  num- 
bur  of  the  gcttlcr*;  who  weru  running  to  the  foit 
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lur  protection,   and  crjii)!^  lint   »!ie  Iliilf-breecJs 
U'cie  conn;.     No  ijotico  it  apjjenrs  uas  taken  of 
these  persons,  but  iMr.  Scinnle  am)  his  paiiycon- 
tinned  to  lulvani-e  towards  l!:  .•  .scfllc.iK'nl.     They 
had  not,  however,  procc.  (!j;d  far  bt-;iu!(j  they  ob- 
scrvr.d,  behind  a  point  ol*  wood,  thii'ty  or  i'urty  per- 
sons anuf^d  and  on  hoisebark,  but  u[u;n  a  nrnier 
observation,  they  d;bCovc:«d  it  lo  be  a  more  nu- 
merous party,  ainoiintinf^,  a^  tfi' y  then  supposed, 
to  fifty  or  sixty  persotih,  the  whole  niJtifiled  and 
armr  (I.      Upon  this  it  appears  that  Mr.  .Semple 
tind  liis  party  sloppf\'.  and,  as  aj)p'jar;uu:es  were 
now  so  a!armin«^,  a  Mr.  iioarkc,  who  will  be  exa- 
mined before  you  as  a  witnc  ss,  was  sent   by  Mr. 
Semple  back  to  the  loi  I  ("cr  a  Dt  Id-ptecc,  und   ag 
many  men  as  Mr.  M'Donell,    the  depiity-i.'overn- 
or,  could  spare.     Mr.  Bouike,  however,  not  arriv- 
ing with  the  cannon  and  men  as  <;nrly  a'i  Mv.  Sem- 
ple  expected,  they  proceeded  on  ajyain,   and  had 
not  gone  far  before  the  Half-becd:}  advanced  upon 
them,  and  surronnihMl  tiienj  in  the  shape  of  a  half 
moon,  or  semicircle.     'J'hcy  were  not  far  from  the 
river,  and  by  the  Ilalf-bedds  fiMminj^  the!ii.sol\e3 
into  this  figure,  they  completely  cut  oil'  all  com- 
munication between  the  soltlement  and  Mr.  Sem- 
ple's  party.     It  will  be  very  necessary,  gctjtlemen, 
that  you  bear  in  mind,  that  up  to  this  motncnt, 
nothing,  on  either  side,  of  a  hostile  desoiption  had 
occurred,  nor  any,  except  tlut  a  <vin  had  by  acci- 
dent gone  ofTin  the  hands  of  Mr.  Jiolte,  one  of  the 
persons  who  was  afterwards  killed,  and  Mr.  Sem- 
ple  reproved  Mr.  Holte  for  not  bein^j  more  careful 
of  iiis  arms.     I  have  mentioned  tlio  circumstance, 
that  you  may  be  aware  that,  when  duririjr  tlie  trial 
wp.  speak  of  the  first  fn  in:^,  wr  mean  the  shot  by 
which  this  same  person,  Mr.  Ho'tc.  fell,  alt!jo(i'::;h, 
in  the  accidental  manner  I  have  plaled,  a  nun  did 
go  off  previously)  but  it  was  tjome  lime  before  the 
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aflVay,  and  had  no  connection  with  it.  They  had 
not  L»>en  lung  sinroundcd  by  this  larj^e  party  ot 
uniied  and  mounted  men,  before  one  of  th*"  prl- 
Boncis  at  the  bar,  Franf;ois  Firniin  Hcmcher,  {lUa 
least  of  (lie  two,)  advanced  towards  Mr.  Seniplr, 
and  asked,  "  what  he  wanted  there  f"  To  this  in- 
terrogatory, which  was  made  in  a  very  anthoriia- 
tive  and  insolent  tone,  IVir.  Sempie  replied  by  en- 
quiring of  lioucher,  "  what  he  and  his  party  want- 
ed .^"  Boucher  said,  *  we  want  our  fort,"  to  which 
Mr.  Seuiple  rejoined,  *•  well,  go  to  your  fort.'' 
Boucher  then,  in  a  most  daring  manner,  said,  ^*  you 
*'  <lan)ned  rascal,  you  have  destroyed  our  fort."  Mr. 
&<;mple,  although  a  man  of  extremely  mild  man- 
ners, and  of  a  highly  cultivated  miful.  was,as  might 
be  expected,  indignant  at  such  a'  li'ess,and  in- 
cautiously taught  hold  of  the  briv.  of  Boucher's 
horse  ;  a  controversy  ensued,  or  rather  a  few  words 
pasBcd  between  them,  previous  to  the  melancho- 
ly catastrophe,  the  particulars  of  whicli  will  be  do- 
tailed  to  you  by  the  witnesses  according  as  their 
situations  atlbrdcd  them  an  opportunity  of  hearin<^. 
It  will,  I  believe,  appear  from  the  efidenre,  that  at 
the  same  time  Mr.  Sempie  also  laid  his  hand  on  the 
stock  of  Boueher's  fusil,  and  instantaneously  two 
shots  were  fuM  in  immediate  succession,  by  the 
first  of  which  Mr.  Molte,  whose  name  was-menlion- 
cd  before,  fell,  and  l»y  the  stcond  Mr.  Sempie  was 
wounded.  On  receiving  bis  wound  he  called  out 
to  his  people  to  do  what  they  could  for  tliemselvesy 
but,  they,  perceiving  him  strugglini;  m  the  agonies 
of  death,  almost  immediately,  whetlierfrom  panic, 
or  fr«>m  alfoctionatci  attachment  to  their  governor 
and  friend,  you  will  judge,  galher'^d  round  him, 
and  made  no  resistance.  Whilst  they  were  thus 
q  situated,  gathend  round  the  dying  man,  a  voller 
was  poured  in  by  which  nearly  the  whole  weri 
tilled.  . 
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•  Sir.  Sherwood. — I  object,  my  Lords,  to  Mr.  AU 
^oraey-General  making  statements  of  this  kind; 
We  are  not  indicted  for  pouring  in  a  volley  of 
shot,  and  killing  a  number  of  persons  who  are 
not  named,  wo  stand  here  to  answer  a  specific 
charge ;  that  of  the  mui  Jer  of  Robert  Senipie^ 
and  upon  that  charge  the  Attorney-General  un- 
doubtedly is  entitled  to  open  the  evidence  to  the 
Court.  But  I  submit  that  Mr.  Attorney-General 
has  no  right  to  go  into  a  long  statement  of  the 
supposed  murder  of  k  number  of  other  persons,  for 
the  purpose  of  prejudicing,  or  the  effect  of  which 
may  be  to  prejudice,  our  case.  ** 

Mtomey-Gmeral. — One  murder  is  thfe  sdme  fis 
another,  in  tho  seetid  of  confussion  which  ensued^ 
and  if  I  prove  that  Mr.  Semple  was  killed,  and 
that  the  prisoners  were  there  when  he  was  killed^  ^ 
though  I  may  not  prove  by  whose  individual  agen- 
cy he  actually  loSt  his  life,  yet  they  must  he  found 
guilty  of  murder,  because  to  be  present  at  a  mur- 
der is,  in.  the  eye  of  the  law^  to  be  guilty  of  it,  and 
it  is  necessary,  in  opening  the  evidence  to  the  ju- 
ry, that  I  acq^uaint  them  with  the  whole  of  the! 
melancholy  circiAnstances,  as  best  accounting  for 

^  the  uncertainty  that  may  appear  as  to  the  individu- 
al who  actually  k  lied  Mr.  Semple,  whose  particu- 
lar murder  is  charged  in  the  indictment  at  present 
before  the  Court.  The  prisoner  Brown^  it  ap- 
pears, is  rather  a  superior  man  for  his  station;  he 
"was  educated  at  Montreal,  and  I  shall  prove  that 
he  acknowledged  that  he  was  engaged  in  the  af« 

'  fray,  although  he  might  not  perhaps,  have  admit<» 
ted  that  he  aided  Cuthbert  Grant  to  kill  Mn 
Semple  individually.  I  state  to  you^  gentlemen^ 
And  1  think  the  Court  wilt  confirm  me  in  so  doing* 

'that  if  I  prove,  by  any  evidence,  that  Paul  Brown 
livas  present  at  the  time  that  Governor  Semple  was 
kiHed)  although  I  may  not  prove  that  he  was  actu- 
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ait  J  kiiiei  bjf  (Juthb^i't  Grint*  y*t  thd  pnsoh^r  id 
bs  clearly  guilty  of  the  murder,  as  if  I  diel  prove 
that  the  individual,  Cuthbert  Grant,  charged  in  the 
indictment  as  the  murderer^  was  so  iti  fact,  for« 
gentlemen,  I  am  satisfied  thieir  Lordships  will  tell  y 
you  that^  whether  Mr.  Semplto  was  killed  by  the 
person  named  in  the  indictment  or  not^  if  the  pri'» 
ioners  were  presient  at  the  time  of  the  murder,  they  . 
were  aiding  and  abetting  it^  and  are  guilty  of  the 
crime^  iio  matter  by  whose  hand  the  unfortunate 
gentleman  met  his  death.    I  t^e  the  liberty,  geD-^ 
tlemen,  of  remarking  to  ^ou  thttse  principles  of 
law,  because,  thank  God,  m  this  civilized  and  hap* 
pj  part  of  his  Majesty's  dominions,  it  is  scarcely  . 
possible*  or  even  necessary*  that  you  should  be 
acauainted  v^ith  them,  for  nere,  by  night  as  well 
as  by  day,  we  have  the  security  of  the  law  as  a 
sure  protection  against  scenes  such  as  those,  which 
t  am,  sorry  to  say*  will  be  detailed  to  you  in  the 
course  of  this  trial.     It  is  only  necessary  for  you* 
gentlemen,  in  endeavouring  to  attain  the  ends  of 
public  justice*  to  be  satisfied  that  A,  B*  Or  who*  . 
tover  may  be  charged  as  having  been  killed,  ao" 
tually  was  so^  and  then*  eentlemen*  any  act  of 
the  prisoners  or  others,  aiding  and  abetting  the 
murdter,  though  it  might  be  committed  in  point  of 
fact  by  a  diiOferent  person  to  that  chargea  in  the 
Indictment*  constitutes  such  individuals  guilty  of 
the  murder,  either  as  principals  or  accessaries ;  af 
principals  in  the  isecond  degree*  if  present  at  the  . 
commisiiion.of  the  crime,  as  accessaries*  if  absents " 
It  is  only  necessary,  ib  short,  for  me  to  satisfy  you 
that  the  murder  has  been  actually  perpetrated*  the 
prisoners  being  present*  and  I  sustain  the  indict'- 
ment*  and  they*  of  course*  are  amenable  to  jui» 
lice.    The  first  witness  whom  I  shall  call  will  b^  " 
Michael  Heden*  who  will  recount  to  you,  in  % 
Very  direct*  not  a  circumstaDtial,  manner*  wlyt 
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dred  first ;  he  will  narrate  to  tou  all  the  circiim« 
stances  that  occurred^  from  the  moment  of  first 
seeing  these  people  to  the  end  of  the  melancholy 
catastrophe.  He  will  relate  to  you,  gentlemen, 
that  from  sixtj  to  seventy  persons  came  down  with 
an  intention  to  drive  these  settlers  from  the  colo« 
Qj,  which  it  appears  had  been  an  object  of  dislike 
to  the  persons  accustomed  to  trade  in  this  wild 
iioimtry^  but,  gentlemen,  whatever  were  the  pur* 
suits  of  those  settlers,  whether  those  of  husbandry^ 
or  apy  other,  whilst  they  were  peaceably  engaged 
therem,  there  was  nobody  hadf  any  right  to  dis^ 
turb  them.  I  do  not  know  whether,  from  the  tod 
great  anxiety  that  pervaded  Mr.  Semple's  mind 
lor  the  settlement,  you  may  not  find  that  he  unad« 
irisedly  went  out  of  the  fort  to  meet  these  peoplof 
but,  gentlemen,  if  you  find  in  his  going  out  noi^ 
thing  more  than  a  tery  natural  and  even  praise* 
worthy  anxiety  for  the  fate  of  those,  whom  he 
considered  as  relying  upon  him  for  protection,  it 
'  can  form  no  excuse  to  say  that  if  he  had  not  come 
out  of  the  fort  they  should  not  have  gone  to  him^ 
any  more  than,  in  ordinary  cases,  an  act  of  india-r 
cretion,  in  itself  unjustifiable,  qan  be  pleaded  in 
Justification  of  murder.  Another  witness  I  shall 
Iring  before  you,  is  John  Bourke,  the  person  who 
was  sent  by  governor  Semple  to  the  fort  for  the 
tanndn,  and  with  the  message  to  Mr.  MacDonell 
to  send  as  many  men  as  he  could  spare.  It  seems 
that  Mr.  MacOonell  jcould  only  allow  one  man  t<» 
eo,  who  set  off  with  Mr.  Bourke  and  the  cann<Hi.« 
It  was  very  natural  for  Mr.  MacDonell  to  be  de<N 
sirous  ^0  keep  the  men  who  were  in  the  fort  with 
him,  because,  in  case  of  attack,  that  must  haye 
become  the  place  where  at  last  they  itaust  have 
defended  themselves,  and  where  the  settlers  must 
bave  come  for  protection  and  refuge.  When  Mr. 
Bourke  had  proceeded  about  half  a  mile  from  tb« 
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jfort,  iie  pefceivea  that  the  horsetiMt)  liad  sur- 
rounded the  governor,  and  they  heard  the  report 
of  guDSf  and  saw  the  flashes,  but  could  not,  at  thd 
distance  they  were^  distinguish  from  which  party 
the  reports  br  flashes  pfoceeded.  Apprehensive 
lest  the  cannon  should  be  intercepted  dj  the  re- 
treat to  the  fort  being  cut  offj  Mr.  Bourke  sent 
back  the  mstn  with  the  cannon,  but  himself  |>ro- 
ceeded  on,  (being  joined  by  eight  or  ten  persons 
Who  had  come  after  him  from  th<i  fort,)  to  the 
|>iacie  ivhere  he  expected  to  find  Mr.  Semple.— > 
Advancing  farther,  he  perceived  that  the  norse- 
inen-,  whom  he  had  previously  observed  surround-^ 
nig  the  gbvertrar^  were  dispersed  over  the  plain« 
but  as  ht  did  not  see  any  thing  of  Mr.  Sempte  or 
his  party^  he  determined^ito  return^  At  this  stage 
of  this  melancholy  and  hokrid  outra^e^  a  drcum- 
atance  took  places  gentlemen^  which  shews  but 
too  plainly  the  disposition  oif  that  armed  peu'ty  to 
have  been  very, difle rent  from  the  mere  desire  to 
'{)rotect  themselves  and  their  property^  because, 
Whatever  might  be  the  pretext  for  the  attack  on 
the  twenty  persons  with  governor  Semple^  there 
itoidd  be  none  for  that  which  was  made  upon  Mr. 
Bourke  after  the  lamentable  afirayr  had  ended. 
Mr.  Bourke,  seeing  nothing  of  govembr  fienifrfe, 
^r  any  of  the  people  who  had  accom{iafli^d  fatm, 
was  dubious  wbeiher  he  i^ould  go  any  farther,  or 
return,  when  some  of  die  other  party  ciilled  out  to 
him  that  Mr.  Semple  was  there,  up«o  which  he 
lidvafyced  a  little,  but,  from  their  furtht^  Imguage^ 
doubting  the  truth  of  their  assertion,  and  Rearing 
that  the  governor  had  lAet  that  fate  which  unhap- 
pily attended  him,  and  that  he  might  shard  a  sidh- 
ittr  ohe,  he  endeavoured  to  escape  with  the  peo- 
]!^  who  weve  with  him.  la  their  retreat  they 
Wel^  fired  on  by  the  Half-breeds,  and  Bourke 
Was  wounded,  and  another  aiaDf  named  Dum»it 
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M^Naug^ton,  was  killed.  You  are  not,  gentfetAeii^ 
tiring  the  prisoners  at  the  bar  for  the  murder  of 
McNaughton,  but  1  feel  it  my  duty  to  call  jpur 
attentien  particularly  to  this  incident,  as  shewinc 
clearly  the  hostile  spirit  of  this  pairty  ;•  when  afl 
•hew  of  resistance  suosrded,  if  ever  any  was  Oiadei, 
they  fired  upon  persons  who  coutd  have  given 
them  no  provocation,  not  having  been  near  thil 
•ceno  oC  aesolation.  I  fear,  gentleman,  that  thia 
circumstance  carries  too  strong  a  conviction  of  the 
real  intention,  shews  too  clearly  the  sanguinary 
disposition,  gives  too  ^reat  a  colouring  of  truth  to 
the  circumstantial  evidence  which  I  have  detailed 
to  you,  and  shall  in  the  course  of  this  trial  pro^ 
dtice,  to  leave  a  doubt  upon  your  minds  of  the  real 
object  of  this  party  bemg  the  destruction  of  the 
aettiement,  of  which  the  unfortunate  Mr.  Semple 
was  governor,  by  any  means,  however  rcpognant 
to  justice  and  humanity,  because,  in  these  instan- 
ces of  Bourke  and  MciSaughton,  no  provocation 
by  possibility  could  be  ^iven.  There  are  other 
persons  itwluded  in  the  mdictment  as  accessaries 
before  and  after  the  fact,  but  to  them,  genttemeH* 
you  will  give  no  attention,  as  it  is  solely  with 
Boucher  and  Brown,  the  prisoners  at  tlie  bar,  that 
Tou  are  chai^d.  In  reference  to  them,  Bouchelr 
undoubtedly  was  armed,  and  was  very  forward. 
He  came  out  of  the  ranks,  either  volontarily,  or 
was  sent  by  Grant,  (who  appears  to  have  had  the 
principal  command,)  and  certainly  made  use  of 
most  insulting  language  to  Mr.  Semple,  thou^ 
he  d(^8  not  appear  at  the  moment  to  have  offered 
any  personal  violence.  There  is  a  paper,  gentle- 
men, to  which  I  shall  advert  for  a  moment,  be- 
cause it  is  possible  it  may  be  produced  as  evidence, 
it  is  an  examination  of  the  prisoner  Boucher,  taken 
before  a  magistrate,  and  read  and  acknowledged 
by  him.    It  would  not  be  reatonable»  nor  correct, 
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nor  it  H  necessary  to  read  it  at  the  present  mo^ 
mentf  but  it  is  possible  it  may  be  read  in  evidence, 
though  it  sets  out  by  most  distinctly  and  unequi- 
yocauv  denying  any  participation  in  tho  murder 
of  winch  he  is  accused.  Havmg  done  that,  he  says 
that  he  was  sent,  four  days  previous  to  the  death 
of  governor  Semple,  by  Mr.  Alexander  McDpnelL, 
who  was  a  partner  in  the  North  West  Company, 
from  Portage  la  Prairie,  for  no  other  purpose 
but  to  carnr  provisioBs  from  thence  to  the  Frog 
Plains.  Ke  admits  that  it  was  proposed  at  first, 
(n  order  to  weaken  ,the  Hudson^s  Bay  people,  by 
the  Boift-brules,  <o  carry  o^  some  of  them,  and 
4hat,  assisted  by  him  as  interp^re^ter,  one  was  ac- 
tually taken  prisoner. 

Jitr.  Sherwood. — '!  am  sorry  to  interrupt  the 
learned  Attorney-general,  but  I  consider  nis  re- 
marks so  illegal,  that  f  should  be  most  culpably 
negligent  of  my  duty  if  I  sat  still.  I  submit,  my 
iiordst  that  the  whole  course  taken  by  Mr.  At- 
tomey<^eneral  has  been  a  most  extraordinary 
course,  but  the  latter  observations  are  so  perfect- 
ly illegal  that  J  appeal  to  your  Lordships  to  inter- 
pose your  authority  to  check  it.  iMvi^i^k w  * '. 
Chtef  Justice^^ shall  not  frtop  the  month  of  the 
Attomey-Qeqeral  in  opening  the  case,  for  not  a 
word  has  been  said,  that  is  not  strictly  in  or- 
^er.  He  must  state  the  nature  of  the  evidence 
by  which  he  intends  to  prove  Iiis  case,  when  it  is 
produced,  if  it  is  illegal  testimony,  oppose  its  be- 
ing received*  and  if  you  shew  it  is  so,  it  shall  be  re!> 
jected ;  go  on  Mr.  Attorney-General.  f-^i^t  «^  * 
'  j^ttorney-General'-rThe  object  in  view  was,  ac- 
cording to  Boucher,  to  reduce  the  colony  by  far> 
mine,  and  it  Wias,  with  a  view  of  weakening  the 
Hudson*s  Bay  people,  proposed  to  carry  some  of 
them  off,  and  some  three  or  four  persons  were 
takep  prisoners.    He  states  that  the  firing  began 
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wtfe  3i«  Hudson's  Bay  peopTe,  andlicre  TwouM 
remark  to  you,  gentlemen,  that  whether  the  par- 
ty with  Mr.  Semple  are  called  the  settlers^  the  co- 
lontsts^  or  the  Hudson's  Bey  people^  is  of  no  conse- 
auence,  as  the  only  diifercncti  jbetween  them  is 
tnat  the  colonists  are  p^eneraily  persons  who  have 
been  servants  to  the  Hudson's  Bay  Company,  but 
their  term  of  service  having  expired,  they  have  be- 
come settlers  in  the  Earl  of  Selkirk's  colony,  and 
the  Hudson's  Bay  people  are  the  servants  of  that 
Company;  the  dinerencc  therefore  is  not  of  the 
least  importance  to  you,  but  as,  during  this  trial, 
there  is  no  doubt  but  the  whole  of  these  terms  may 
be  made  use  of  in  describing  the  party  opposed 
to  the  Bois-brulcs,  I  felt  it  desirable  that  you  should 
be  acquainted  Vrith'  the  distinction,  though  ap 
completely  unimportant  to  any  question  that  csxjl 
arise  during  the  trial.  Resuming  what  Bouchel* 
says,  he  asserts  that  the  firing  commenced  with  the 
Hudson's  Bay  people,  though  the  Bois^brulds,  had 
wanted  to  fire  ittim  a  supposition  that,  as  the  peo- 
ple from  the  fort  were  armed,  they  meant  to  at- 
tack them.  This,  gentleman,  is  the  tenor  of  his 
examination,  taken  before  a  magistrate.  Brow^h, 
the  other  prisoner,  denies  being  there  at  all  dur- 
ing the  battle,  but  I  shall  produce  satistfactory 
evidence  that  he  was  there.  Heden,  the  first 
ivitness  I  shall  cail,"^  saw  him  there,  and  could  not 
be  mistaken,  I  think,  as  he  knows  him  well.  To 
conclude,  gentlemen,  if  Cuthbert  Grant  was  the 
inan  who  killed  governor  Semple,  in  so  unprovok- 
ed and  premeditatted  a  manner,  from  malice  of 
heart,  and  the  prisoners  at  the  bar  Were  two  of 
the  party  helping  and  assisting  him,  they  a^e 
equally  guilty  of  murder  with  Grant,  because  they 
were  present  at  the  time',  and  are  considered  by 
the  law  as  aiding  and  abetting  the  commission  of 
ittl^  crime.    But,  gentiemenj  if  Cuthbert  Grant 
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•houl^  appear  innocent,  either  from  his  conduct 
resulting  irom  provocation,  which  might  reduce 
iiis  crime  to  an  inferior  degree  of  homicide,  or 
that  he  did  not  actually  perpetrate  the  murder, 
still  it  might  be  murder  in  them,  and  would  be, 
unless  they  were  included  in  the  provocation,  and 
that  it  was  of  a  nature  to  deprive  them  of  their 
judgement  by  an  e%cess  of  passion ;  or,  though 
Grant  did  not  actually  kill  governor  Semple,  still 
these  two  men  may  be  guilty  of  aiding  and  abet- 
ting his  murder,  which  is  the  charge  against  them. 
Thijf^^entlemen,  from  the  nature  of  the  accusa- 
tion brought  against  them,  are  principals  in  the 
.murder,  although  in  that  manner  which  the  law 
designates  as  being  in  the  second  degree,  and  it 
is  not  necessary  to  their  guilt  that  we  should  sa- 
tisfy you  that,,  in  charging  Cuthbert  Grant  as 
principal  in  the  first  degree,  we  have  named  the 
person  who  did,  with  his  own  hand,  murder  go- 
vernor Semple,  for  the  moment  that  we  establish 
that  the .  crime  was  perpctr^ited,  and  that  Paul 
Broi^n  and  Fran9Q,ia  Firmin  Boucher,  were  pre- 
sent, aiding  and  abetting  the  murder — and  if  they 
were  present  the  law  considers  them  as  aiding 
and  abetting^t  becomes  your  duty  to  find  them 
guilty  of  the  crime  whereof  they  are  accused.  I 
shall  now  proceed  to  call  the  witnesses  on  the 
part  of  the  Crown,  and  you  will  pay  attention  to 
j^eir  testimony,  as  you  will  also,  I  am  confident, 
to  those  who  may  be  brought  f^jrward  on  the  part 
.of  the  prisoners,  and  after  iii'Mving  from  their 
jLordshtps  sueb  directions  as  may  appear  to  their 
wisdom  required  by  the  case,  you  wilK  I  am  sure, 
retuqa  9  verdict  which  will  do  perfect  justice  to 
the  country  and  to  the  accused. 

■  Mr.  Sherwood. — In  the  course  of  the  very  ex- 
traordinary opening  speech  of  Mr.  Attorney-Gene- 
raly  such  one  as  I  inay  say  I  never  before  heard, 
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it  is  not  ene  of  tho  leaat  extraordinarj*  that  thii 
Ml*  Robert  Semple,  who  iu  charged  to  have  been 
murdered  bj  Cothbert  Grant,  has  been  constantr 
ly  dignified  with  the  appellation  o( governor  Semr 
pie.  The  indictment  charges  that  Robert  Semple 
n^as  killed  and  murdered,  it  says  nothing  about 
his  being  a  governor,  any  more  then  a  justice  of 
the  peace,  and  in  point  of  fact  he  was  just  as  much 
en  emperor,  as  he  was  a  governor.  Thej  called 
bim  governor  in  the  colony  which  mj  Lord  Self 
kirk  was  establishing  in  this  land  of  milk  and  hon* 
ey,  and  whilst  his  title  is  kept,  he,  or  any  other 
person  holding  the  situation  he  occupied,  may 
Le  termed  there  an  emperor,  or  a  bashaw,  for 
what  any  body  will  care.  The  motive  from  which 
he  is  decorated  with  this  title  here,  liowever,  is 
apparent  in  a  moment ;  it  is  indeed  too  glaring  to 
be  concealed.  I  beg  my  learned  friend  the  Attor- 
ney-General not  to  consider  me  as  imputing  to 
htm  the  design,  he  is  only  following  the  narration 
which  has  been  given  to  him  by  the  prosecutor, 
who  has,  to  answer  his  own  pnvate  views,  dubf 
bed  Robert  Semple  a  governor ;  but  the  object  it 
to  impress  the  jury  with  an  idea  that  he  haa  a  lei- 
gal  right,->-a  lawful  commission*  an  appointment 
from  his  Majesty  or  the  Prince  Regent,  to  act  as 
governor,  and  that  all  oppositon  to  his  maadates 
were  a  species  of  treason.  Only  let  the  impres- 
sion of  legal  authority  be  once  fastened  on  the 
minds  of  tne  jury,  and  there  is  oo  defence  to  be 
brought  forward  which,  as  loyal  subjects,  they 
would  consider  entitled  the  prisoners  to  ac(}urttal$ 
but  let  them  see,  as  during  the  trial  w«  will  do, 
that  this  pretended  authonty  was  an.  illegal  asr 
Bumption  of  power,arrogating  to  itseli' prerogatives 
cuch  as  are  not  exercised  by  the  King  of  £ngland, 
;Sind  very  different  indeed  will  be  their  view  of  the 
inuiiacUoo.    Let  Mc>  Attorney-General  call  hiiii 
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here»  f  he  has  done  in  the  indictment,  Robert 
jS<MPple,  and  all  be  charges  ua  with,  we  are  readf 
\o  answer  and  to  juHtify,  but  as  he  was  not  a  gor* 
yernor  let  us  not  be  — — 

Chief  JtuticM' — Do  let  the  trial  go  on,  it  is  no 
matter  whether  he  was  or  was  not  a  governor,  or 
what  he  was  called,  or  called  himself,  he  is  not  to 
be  murdered  though  he  was  not  a  governor.        . 


MICHAEL  HSDEN^  Sworn. 


^Examination  conducted  by  the  Attorney-General 

Chief  Justice.- — What  country  ^lan  is  this  witness. 
Is  he  French  or  English  ? 
'  Attorney-Gewral.T'UG  is  English,  mj  Lord,  %% 
least,  will  speak  English.  -^  f 

Heden. — 1  resided  in  the  month  of  June,  1816, 
and  for  SQme  time  before  it,  at  the  colony  at  Red 
River.  I  was  blacksmith  there.  I  had  lived  there 
a  long  time  before,  for  a  space  of  three  or  four 
years.  Jo  the  months  of  April,  May,  and  the  bor 
ginning  of  June,  of  that  year,  I  was  there.  I  knew 
one  Mr.  Semple,  his  name  was  Roberta  He  came 
out  to  the  settlement  in  the  fall  of  the  year,  1815, 
and  acted  as  governor.  He  was  governor  of  the 
tettlemei^.  I  Jinow  something  of  the  death  ofgor 
yeroor  Semple.  ; 

.^(/orni^-Cr^nera/.— Well  then,  tell  slowly  and 
deliberately,  ihe  whole  that  you  know  about  it,  to 
their  Lordships  and  the  jury.      ; ;  '  ,  ,^u|y<.i^*i urn? 

ffecfen.T- What  all ?  Ami  to  begin  on  4he  day 
Jhe  was  murdered,  or  before? 

tAltonky-^encrtU. — As  a  fact,  I  will  ask  him,  my 
Lords,  whether  he  had,  or  whether  generally  they 
had,  any  reason  to  apprehend  th^t  an  attack  woula 
be  made  upon  the  settlement?  %«•         . 

j^/JIeden. — We  were  warned  in  March  ty  the  free? 
■msn  .apd  Indians  in  the  peighbpyrJhQQd,  that  the 
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jettlGOient  was  to  be  attacked  during  (he  summer^ 
and  we  were  all  much  alarmed,  because  it  had 
ibeen  attacked  before,  and  wc  kept  a  constant 
.watch  after  reccivinii;  the  information,  at  the  fort. 
'Mr.  Scmple  resided  at  Fort  Douglas,  Y^h'ch  stands 
upon  the  Red  River.  There  was  a  settlement 
lower  down  upon  the  river;  a  settlement  of  the 
same  kind  as   are  upon  these  rivers,  they  were 

t'ust  beginning  to  build  houses,  there  were  none 
milt  at  that  time;  (he  settlers  lived  in  tents,  and 
in  the  fort ;  the  nighest  part  of  the  settlement  was 
about  a  quarter  of  a  mile  from  the  fort,  and  ex- 
tended to  about  three  miles  below.  There  was  a 
part  of  the  land  cleared,  and  crops  had  been  rais- 
ed, and  come  to  perfection.  Potatoes,  corn,  bar- 
ley, and  dilTereilt  kinds  of  vegetables,  had  been 
grown.  In  consequence  of  the  information  which 
was  received,  a  constant  watch  was  kept,  day  and 
night,  from  a  sort  of  watch*tower. 

jittomey-General. — Well  now  tell  us,  Heden, 
was  any  attack  made  upon  the  settlement)  and  by 
whom,  and  when.^ 
V  //e(/«it.— Not  since  1o15,  till  then* 
^■'  ^tlomty-Genfiral. — He  does  not  appear  to  unr 
ilerstarid  the  particular  time  I  wish  him  to  speak 
to,  I  will  put  another  question  to  him  by  which  I 
doubt  not  he  ,will  go  at  once  to  the  circumstances 
which  it  is  pecess^ry  he  should  give  evidence  of. 
You  ^now  ^at  governor  Semple  is  dead.  WiU 
you  tell  us  all  you  know  relative  te  his  death? 

Hedm. — ^Between  six  and  seven  o*cleck,  as  I 
think,  on  the  evening  of  the  19th  June,  that  year, 
the  man  in  the  block-house  who  was  at  the  top, 
keeping  a  look-out,  to  see  if  these  people  were 
coming  .,.''.; 

»■   ^ltomtf'G€neral.-~^Do  you   think  it  was  not 
/earlier  tbati  six  or  seven  o*clock  ? 
v<  H»itn,'^\  do  not  know  the  time  exactly,  but  il 
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was  si^  or  tcrcn  o'clock,  or  thereabouts,  I  Hiinl^ 
when  the  nnn  at  the  block-houso  called  out  a  par- 
ty of  horsemen  with  two  cartH,  wr>ic  coniin<i;  to^ 
4vartls  the  settkment.  GovcruoriScmplc  ditcctlr 
went  into  the  watch-houRo,  and  captain  llo^crs  witl^ 
liim,  and  looked  with  his  spy^glass  to  st;o  what 
thej  were.  When  he  saw  that  ihcj  wcie  arroet^ 
and  on  horseback,  ho  told  about  twenty  of  his 
people  to  ffet  their  arms  and  follow  him,  to  6«9 
what  these  fellows  were  about,  or  what  thr^y  want- 
ed. The  men,  to  the  number  perhaps  of  twenty- 
eight,  were  ready  to  go,  but  Mr*  Semple  would 
omy  let  about  twenty  accompanfr  him.  He  had 
jiot  got  far  when  wo  met  some  of  the  settlors  run- 
ning towards  the  fort,  saying  that  the  North-West 
servants  were  coming  with  carts  and  cannon,  and 
that  they  had  taken  some  prisoners.  *,-.ju. 

Chief  Justice. — Who  wa»  it  said  that  they  were 
.coming  with  carts  and  cannon,  and  who  did  they 
say  were  coming  with  them? 

Htden.—Ai  was  some  settlers  whom  we  met  run- 
ning towards  the  fort,  who  said  they  we're  cominc^ 
with  carts  and  cannon.  They  said  the  seryants  of 
the  Nofth-Wost  Company  were  coming,  and  tha,t 
they  had  taken  some  of  (he  settlers  prisoners. 
We  went  on  after  hearing  this  for  about  a  mile, 
when  we  met  more  settlers,  w;ho  told  us  that  they 
had  both  carts  and  cannon.  Governor  Semple 
then  told  one  of  his  men  to  go  to  the  fort,  and  get 
a  small  piece  of  cannon  which  was  there.  It  was 
to  Mr.  Bourke  that  he  gave  these  directions;  be 
told  him  to  make  haste,  and  go  to  the  fort,  an4 
get  a  piece  of  cannon,  and  to  tell  Mr.  MacDonell 
to  send  as  many  men  as  he  could  spare.  Mr. . 
Bourke  not  coming  back  soon,  wc  went  on  towards 
the  settlement^  and  when  we  came  in  sight  of  tho 
party  of  Half-breeds,  they  galloped  up  to  ns,  and 
almost  surrounded  us,   by  making  themselves  into 
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|he  «lmpe  of  a  halftmoon,  goiog  to  the  nvjer  j(^ 
j(he  oDe  side,  and  getting  bej^nd  us  on  the  other. 
One  of  .their  people  .on  horseback  came  tip  to- 
wards us.  It  was  Boucher.  He  came  up  towards 
US,  and  .the  j^overnor  asked  him,  "  what  he  want^ 
•«  ed"  ?  aniTBoucher  said  they  wanted  their  fort 
He  said  ^*<we  want  ouribrt."  Mr.  Semple  ansi* 
wered,  >^  well,  eo  to  jour  fort,^'  and  Boucher  an^ 
Bwered,  **•  you  danmed  rascal,  you  have  destroyed 
*'  our  fort,  you  have  took  down  our  fort."  Upoa 
ibis  governor  Semple  said,"  you  scoundrel,  do  you 
<*  dare  to  tell  Aie  so"  ?  and  called  out  to  some  of 
our  people  to  make  him  prisoner,  and  lajd  hold  of 
the  reins  of  Boucher^s  bridle.  v 

\  Ckief  Jtutice, — Was  there  any  action  accompaji 
Dying  the  words  made  use  of  on  either  side?  bow 
were  they  spoken  ? 

HedeHr^Thsj  were  spoken  in  a  k>ud  voice,  but 
tiier«  was  nothing  done  except  that  governor 
Semple  laid  hold  of  the  bridle  of  his  horse,  whei^r 
Boucher  told  him  he  had  destroyed  their  fort; 
l^nd  he  kept  hold  of  it  some  time.  When  Boucher 
heard  governor  Seinple  call  out  to  us  to  take  hiny 
prisoner,  he  slid  oft  his  horse  on  the  other  side, 
and  ran  away. 

miSttomejf-Gentral.-^At  the  time,  what  you  have 
related,  as  baying  passed  between  governor  Semple 
and  Boucher,  4ook  place,  how  &r  werie  your  par- 
ty from  that  of  the  Half-breeds  ?  how  far  was  Bou« 
cher  in  advance  of  his  parity,  and  could  you  see 
what  passed  between  the  one  party  and  the  other? 
did  an;^  thing  interrupt  your  y\eyr<t  or  was  .ev,ery 
jthing  visible? 

Hf</en.T— When  Boucliep  came  forward  towards 
our  party,  we  were  within  ahout  a  gun-shot  of 
each  other.  There  was  nothing  between  ns  but 
a  few  willows  and  brush,  every  thing  was  visible. 
Afi.sooQ  .as  Boucher  slid  offjiis  horse,  a  shot  wa^ 
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fired,  ancT  Mr.  Holte  fell.  The  Half.breedfs  fifed 
the  first  ffuDf  and  by  ii  Mr.  Lolte  was  killed;  there 
was  no  firing  before  that,  and  immediately  after 
another  was  fired,  almost  directly  after^  and  go- 
Terndr  Semple  fell. 

^tomet/'Genwcli^^l  beg  your  Lordsbip^s  pardon, 
but  1  will  here  ai^k  him  relative  to  the  accidental  dis^ 
charge  of  Mr.  Holte^s  gun,  to  which  I  adverted  in 
openmg  the  case,  i  fear  I  am  breaking  upon  your 
Lordships'  notes  by  not  having  taken  it  in  the  ot*- 
der  of  time,  but  it  did  not  occur  to  me  before.  Ib 
coming  along^  did  any  of  your  party  diichai^  a 
eun,  or  did  one  go  on  by  any  means,  and  if  there 
did,  tell  us  how  it  happened,  and  where  about 
you  were  at  the  time  .^       ;  ,  W»^j  ibk^  ^4b«r  ' 

H&len. — <At  about  half  a  mile  from  the  fort,  Mr^ 
Hohe's  gun  went  ofi*  by  accident,  and  Mr.  Semple 
was  very  much  displeased,  and  told  Mr.  Hotte  Very 
sharply  that  he  should  be  more  careful  of  fire-arms; 
or  he  might  kill  some  body ;  this  was  some  time 
befere  our  coming  up  with  the  Half-breeds,  and 
had  no  connection  with  the  firing  between  the  par- 
ties. It  was  quite  an  accident.  The  two  shots 
of  which  I  spoke,  when  I  said  they  were  the  first 
that  were  fired,  came  from  the  Half-breeds.  .'^  ''^ 

Chief  Justice. — By  the  first,  I  think,  he  says  Mr. 
Holte  fell,  and  by  the  seicond  governor  Semple.  -  f 

,^ftomey-Getteral. — >He  does,  my  Lord^  i  shaR 
now  ask  him  how  he  was  placed,  because,  I  want, 
from  circumstances  as  liell  as  his  positive  testimc^ 
ny,  to  shew,  from  the  positions  of  the  (wo  parties^ 
tnat  the  two  first  shots  must  have  come  from  the 
Half-breeli  party.-  Where  were  you,  Heden,  at 
the  time  diese  snots  were  firbd.'  j  '<k»  '^r^nrnMiir^: 

Heden.-A  was  on  the  r^ht  of  thb  governor,  anti 
very  near  him.  All  our  party  were  withinstde  oT 
the  half-moon  line,  but  they  were  scattered  h^re 
and  there  before  the  ihots  w^re  fired^  by  whifib. 
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Mr.  Holte  fend  goTcrhor  SempM  felK'  ft  maT ju${ 
ii8  Boucher  slid  off  from  his  horse,  that  th«  j^rst 
ilhot  waia  fit^d,  and  by  ft  Mr.  Holte  fell. 
,  ^ttwmey'GeneraL-i- — You  remember  the  parlejr 
between  governor  Semple  and  Boucher.  Were 
Holte  aiid  Boucher  during  that  time  Iooking^4o- 
ivards  the  half-moon  hne  r 
,  Heden.-^YeSi  the j  were. 
•  jittortiey-General. — Were  your  party  generally 
krmed,  an4  how — and,  as  I  suppose  you  had  gunsj 
tell  us  hontr  they  were  loaded  ? 
V  Heden.--'My  gun  was  loaded.  Our  guns  were 
tome  of  them  loaded,  and  some  not.  Those  that 
jnrere  loaded  were  loaded  with  ball,  as  1  suppojse. 
We  had  no  other  armd  but  guns.  Bouchers  arms 
consisted  oiily  of  a  gun,  but  others  of  his  party 
had  tomahawks,  boWs  and  ^rraws^  and  speiars. 
Both  Mr.  Holtd  and  governor  Semple  fell  by  the 
two  first  shots,  and  after  then^  when  the  people 
had  gathiered  round  Mr.  Semple,  and  Were  in  a 
bltlster,  the  volley  iVad  poured  in,  and  nearly  th& 
whole  were  killiBd  or  wounded. 
>.  JltiomBy-GeniBral-^fioVfi  Hedeh,  from  thte  situa^ 
tibii  in  which  you  stood,  can  you  say  that  yoik 
know  the  tlvd  first  shots  came  from  the  Htil^ 
breed  party?  ■'^sil'f, ;.-!.**:,:  'y'-.--;^^'>;>;-', 

liedeiu^-^Ohi  my  God  J  f  dduld  hot  but  kttov^ 
for  I  saw  all,  and  shall  aever  forget  it 
,'./!i«()rney-Ge»erd/.—'W hereabouts  was  goternor 
Semiple,  that  is,  opposite  to  what  part  of  tne  sernF- 
circle  or  half*inbon  Hne  was  he  ?  ^ 

n.'  HedeH.-^He  Vvas  pretty  near  the  centre  of  thi^ 
Ijalf^itioob,  and  the  two  first  shots  came  ffrom  abdut 
the  centre  of  tbe  hatf-tooon.  I  saw  ^e  smoke, 
and  could  not  be  mittaken.  Boucher  slipped  off 
his  horse  before  the  first  shot  was  fired,  and  ran 
towards  his  own  party.  There  was  none  fired 
Wore  that*    I  did  not  see  Boucher  fire,^  nor  do 
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I  knov^  that  he  did  fire.  I  do  not  know  #l^iefi^if 
our  people  -fired.  I  know  that  Mr.  Semple  blamr 
ed  Mr.  Holte  very  mufch  iot  [etting  his  gun  go  ofil 
jiUomey-General. — Did  Mr.  Semple,  or  any  bo- 
dy else,  give  you  ordei^s  to  fire,  or  say  any  thing 

Heden. — Mr.  Semple  said  all  he  wanted  was  to 
see  what  those  fellows  were  about,  and  that  he 
Ivauted  no  firing  at  all.  i  heard  him  say  that  he 
watited  no  firing  at  all,  and  I  heard  him  tell  somo 
of  liis  people  to  take  Boucher  prisoner,  but  not  to 
fire,  and  if  he  had  given  any  such  directions^  1. 
must  have  heard  them.  There  was  no  order  of 
march  kept  up  by  our  party,  we  went  as  it  bap* 

f)ened,  or  we  likedf.  Mr.  Semple  gave  no  parlicu* 
^r  orders  to  his  men  hoW  to  behave.  To  the  best 
of  my  recollection  he  gave  no  orders  at  all.  I  am 
sure  he  did  not^iv.e  any  to  fire,*  nor  did  any  of  our 
people,  to  the  best  of  my  belief.  At  the  time  o£ 
the  conversation  between  Boucher  and  governor 
Semple,  I  i^as  lookii^  towards  the  Half-breeds^ 
and  i  saw  amongst  them  three  Indians  in  blanketsf 
and  only  three,  and  they  did  not  fire.  ,  The  Bois- 
brules,  oefore  any  firing  took  place,  gave  th6  waV* 
whoop ;  they  gave  it  as  they  were  forming  the 
half-rmg>  I  got  very  mu<ih  alarmed  when  I  sawi 
the  people  wounded,  and  in  tbo  confusion  thftt 
took  place  I  made  my  escape  with  my  life^ .  ,--y, , ; 

Attomey-GeMral, — How  long  was  it,  or.  wai  li 
soon  after  governor  Semple  feu,:  that  U10  i^enerat 
firing  by  which  the  others  wei^e  killed  and  woundr 
ed  .took  .plice  Pv^i&vmasw  m^itii^Mm:-  i^^  ^^'m^- 

Heden.^^!  can  not  say  ho^  long  exactly.  I  ,wii 
Very  mu<^^igbtened  when  I  s^w  iVlr.<Jlelte  i^H 
governor  S^ple  fall.  A  short  time  after  I  saw 
the  wounded  men  crying  for  mercy,  but  the  Half* 
breeds  rode  up  to  them  and  killed  them. 

Mr,  Sh€noood,-^l  begJeavei  my  Lordf»  to  ri»«^ 
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"ksitor  thib  j$u^p6!ie  of  ibbjecting  to  the  teitlofoYly,' 
though  I  think  it  veiy  wide  of  the  case,  but  merely 
to  asK  whether  jour  Lordships  consider  it  regu-^ 
lar;  if  it  is  so  considered,  I  have  no  objection  to 
offer  to  it,  because  I  shall  meet  it  by  similar  evi-^ 
dence  of  foreien  circumstances  and  conduct  of  o-< 
ther  persons,  than  those  at  present  introduced.. 

C/uef  Justice. — Do  let  the  trial  go  on,  unless 
y6u  have  some  objection  to  make.  If  jou  have) 
state  it,  and  jou  snail  be  heard. 

JlUomey-GMer(d.—^Y ou  saw  Mr.  Semple  fall  by 
the  second  shot,  do  you  £now  whether  that  shot 
killed  him? 

'   Heden.'^  did  see  Mr.  Semple  fall,  but  I  don*t 

know  whether  that  shot ,  killed  him.     As  soon  as 

;  lie  was  wounded  he  called  to  bis  people  to  take 

^^care  of  themselves^     He  was  wounded,  as  far  as  I 

'tan  guess,  about  the  shoulder.     Mr.  Wilkinson 

tilfliid  Wat  after* 

"I     Chief  Justice.^^Yoti  tnust  not  tell  us  what  any 
^llody  told  you^  or  said,  you  must  speak  only  from 
fyour  own  knowledge  of  circumstances. 
%•   Heden.-^l  did  nbt  see  governor  Semple  get  up 
^lifter  he  was  wounded )  lie  did  not  while  I  was 
t:4here.    One  M'Kay  and  I,  in  the  confusion j  made 
6ur  escape,  abd  got  to  the  river*     Michael  Kilken- 
ny  and  one  named  Sutherland  also  got  away  to  the 
river,  and  swam  across  it,  and  by  that  means  got 
iafe.    Mr.  White,  the  surgeon,  thought  also  to  Es- 
cape with  us,  but  we  were  pursued  by  six  men 
%^mito  tired  at  us,  and  wounded  him  in  the  thiffh,  or 
the  hipj  and  whilst  they  were  engaged  in  killing 
him.  We  escaped^  M'Kay  and  I^  by  a  canoe,  and 
Kilkenny  and  Sutherland  by  swimming.    In  the 
Course  of  the  night  we  got  back  into  the  fort.  On 
the  next  day  I  saw  the  dead  bodies,  and  nine  of 
them  were  brought  in  by  the  Indians,  and  among 
Ihem  was  the  body  of  Mr.  Semple.  I  couM  not  say 
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WilPtp  liie  Uil  struck  him,  or  by  %vhlch  Wound  h« 
lost  his  life,  as  his  body  was  all  over  spear  marks, 
^o  that  I  could  not  distinguish  one  from  another. 
The  Bols-briiles  were  very  strongly  armed ;  they 
had,  besides  guns^  bows  and  arrows,  spears  and 
tomahawks.  I  sa'v  a  number  of  the  Ha]f-breeds| 
the  next  day  at  the  fort,  and  Cuthbert  Grant  was 
amongst  them.  They  took  away  a  good  deal  of 
the  property.  The  next  day  after  tne  massacre 
we  remained  at  Fort  Douglas^  and  also  the  fol- 
lowing day,  when  the  Half-breed  party,  headed 
by  Cuthbert  Grant,  took  all  the  public  property* 
and  all  the  settlers  were  obliged  to  go  away,  and 
ia  good  deal  of  our  things  was  taken  from  us. 

C/iic/* /M5ftcc.— It  is  not  larceny)  Mr.  Attbrney, 
that  we  are  trying,  but  a  murder.  You  must  keep 
your  evidence  to  that  pomt.        >,  « 

Attorney-Gmeral. — Your  Lordstiip  will  sec,  in- 
tleed  1  think  must  sec,  the  impossibility  of  this  case 
being  tried  without  going  into  statements  of  the 
outrage  connected  with  the  murder.  It  is  easy  to 
see  wnat  the  nature  of  the  defence  niust  be,  and 
to  substantiate  the  guilt  of  the  prisoners,  it  is  ne<- 
tessary  that,  by  their  subsequent  conduct,  I  should 
fihew  (and  it  is  only  for  that  purpose  that  it  is  in- 
troduced,) their  prior  intention ;  out  in  so  doing  it 
lyillf  I  fear^  be  impossible  not  to  mention  other 
iacts  connected  with  the  outra^  of  the  19th  June. 

Chief  Justice. — It  is  very  difficult,  I  admit,  but 
it  is  a  very  dangerous  path,  on  a  distinct  charge  of 
murder)  to  go  into  evidence  of  larceny,  which  napr 
|)ened  some  days  after.  Any  thidg  bearing  on  the 
tJiarge  of  murder,  you  may  go  into,  but  you  must 
i^ot  adduce  evidence  relative  to  ofiences  ior  which 
the  prisoners  are  not  upon  their  trial., 

Heden' — The  Bois-brules  encamped  that  night 
ft.t  the  Frog  Plains,  and  the  next  day  they  came 
<e  the  fort,  aqd  ordered  the  settlors  away,  I  sav^, 


i: 


i 


i 


--  f 


■'-,M».'-r' 


>;•• 


•^-•liiij; 


82 


im- 


it 


Boucher  at  the  fort  on  the  next  dart  he  was  nof 
armed,  but  he  came  with  the  others.  1  kno\r 
Cuthbert  Grant,  he  wa*  thereon  thedajofthe 
murders,  and  he  came  to  the  fort  the  next  day. 
He  is  a  Bois-brul6,  and  was  one  of  the  band  of 
Beis-brul^s.  The  Bois-brules  insisted  upon  our 
giving  up  the  fort,  and  going  away  from  the  Red 
niver  country,  and  a  capitulation  was  entered  intcv 
between  Mr.  M'Donell,  the  sheriflf,  and  Cuthbert 
Grant,  by  which  the  fort,  with  all  the  public  pro- 
perty, was  to  be  given  up,  and  we  were  all  to  go 
away.  Cuthbert  Grant  was  with  the  Half-breeds 
at  the  time  Mr.  Semple  and  the  others  were  killed. 
I  know  him  very  well,  and  I  am  sure  I  saw  himr 
there.     He  was  painted. 

Mr.  Sherwood. — 1  should  submit  to  the  Court 
whether  the  Attorney-General  is  now  within  the^ 
limits  of  legal  rules  upon  the  point  of  evidence. 
I  do  not  think  it  is  competent  to  the  Attorney-Ge- 
neral to  go  into  evidence  of  what  occurred  after 
the  battle.  We  are  not  brought  here  to  answer 
a  charge  of  taking  possession  of  a  fort ;  when  we 
are,  we  shall  be  ready  to  answer,  and  I  doubt  not 
satisfactorily  account  for  our  so  doing.  It  is  a 
charge  of  murder  which  is  brought  against  us,  and 
I  can  not  see  what  right  Mr.  Attorney-General  has 
to  go  into  other  matters.  The  effect  of  his  beings 
permitted  to  do  so  will,  my  Lords,  be  this,  w« 
must  go  into  the  history  of  aggressions  of  a  similar 
nature  committed  by  their  party,  to  shew  that  the 
taking  of  Fort  Douglas  had  beea  provoked,  and 
was  only  in  retaliation  for  the  taking  of  Fort  Gib- 
raltar by  them,  and  so  it  will  be  with  every  cir- 
cumstance not  immediately  connected  with  thit 
battle,  which  they  provoked.  Let  the  Attorney- 
General  confine  his  examination  to  the  i9th  June, 
or  to  whatever  has  relation,  in  his  opinion,  to  the 
death  of  Robert  Semple^  so  as  to  iead  to  it^  and' 
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Vhc  case  will  be  Very  short,  but  if  Mr.  Attorney 
Ss  permitted  to  go  intd  eYidence  of  taking  forts,  1 
tnwt  do  so  too,  abd  let  bim  go  as  fai^  back  as  he 
mAYr  w®  A^^  fuji-nished  With  matters  equally  early 
to  bring  in  jtistification.  of  Our  concjuct  on  all  occa- 
sions. It  has  always  been  in  self-defence,  or  in 
the  endeavour  to  regain  our  own  property^  or  iti 
Return  for  some  ^aggravated  attack  and  aggression, 
that  .we  have  inteiiered  with  the  Earl  of  Selkirk, 
ihe  Hudsoh^s  Bay  people,  the  colonigtsj  or  any  of 
ihe  persons  or  property  of  what  niay  be  considered 
the  opposite  party,  and,  notwithstanding  ail  that 
htd  been^&aid  to  the  contrary^  60  it  will  this  day 
appear,  if  Mr.  -Attorney-General  is,  upoh  a  specific 
'charge  ojf  murdev  against  Paul  BrOwn  and  Fran- 
cois Firmin  Boucher,  to  be  perniitted  to  go  intd 
kn  investigation  of  all  the  difficulties  that  have 
*9ccurred  within  thosfe  territories  since  my  Lord 
Selkirk  has  been  a  trader  there.  Relative  tO 
Cuthbert  Grant,  or  what  he  may  have  done,  I  do 
not.  see  how  it  is  to  affect  us  in  any  measure,  espe- 
cially,what  he  may  have  done  after  thtt  alleged 
murder.  , 

iCAic/*  Jtw/tftf.-^Of  the  homicide  there  can.be  no 
lAoubt.  The  Crown  charges  that  Mr.  Semple  was 
hiurdered.  Whether  his,  death  Was  Occasioned  in 
a  marcher  to  render  the  charge  of  murder  correct, 
i;<emains  to  be  seen,  but,  in  ascertaining  the  fact, 
ihey  must  be  peitnitted  to  shew  the  conduct  of 
the  perdOns  who  were  engaged  in  this  melancholy 
affray,  to  enable  the  jury  to  distinguish  whether 
it  was,  as  charged  in  the  indictment^  murder,  or 
tvhether,  from  the  peculiar  circumstanced  of  the 
case,  it  resolves  itself  into  any,  and  what,  inferior 
degree  of  homicide.  As  to  Cuthbert  Grant,  he 
is  charged  in  the  indictment  with  having  actually 
perpetrated  the  murder,  ho  is  the  principal  in  the 
first  degree,  and  it  therefore  can  not  be  objected 
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that  eTidencc  be  gone  into  as  to  his  conduct  before 
the  murder. 

Attorney-General. — I  humbly  submit,  my  Lords, 
that,  even  if 'he  had  not  been  named  in  the  indict- 
ment, the  moment  I  prove  him  to  have  been  there, 
I  am  eiititled  to  go  mto  evidence  of  his  conduct, 
because  I  chargedthe  prisoners  with  being  present, 
aiding  and  abetting  in  the  murder  of  governor  Scra- 

-  pie  on  the  19th  day  of  June,  and  if  this  man  wag 
justified  by  any  conduct  of  Mr.  Semple's  in  thd 
part  he  acted,  even  though  it  was  to  the  taking  of 
wis  life,  still  it  might,  from  those  very  circumstances, 
support  the  charges  against  the  prisoners.  But 
having  charged  Grant  as  the  principal,  hating 
charged  him  with  committing  the  murder,  I  must 

.acknowledge  that  I  can  not  see  on  what  principle 
the  learned  gentleman  questions  my  being  within 
the  strict  rule  of  evidence,  in  laying  before  the  jury 
the  whole  of  the  conduct  which  he  pursued  on  thi.» 
occasion.  My  object  is  by  his  subsequent  conduct 
to  prove  what  was  his  prior  intention,  and  thus  en- 
able the  jury  to  determine,  from  seeing  the  quo 
animo  of  this  party  and  their  leaders^  what  wers 

,  the  real  objects  they  had  in  view  in  going  to  this 

'  colony,  and  nothing  more  than  this,  am  1  desir  .:\u 

of  obtaining  from  tne  witness 

Chief  Justice. — To  any  thing  that  ocurred  previ- 
ous to  the  death  of  Mr.  SempTe  you  may  certainly 
examine  the  witnesses,  but  not  to  events  subse- 
quently, as  they  could  not  influence  it.  It  is  a 
charge  of  murder,  and  must  be  tried  as  cases  of 
murder  aro  usually  tried ;  jou  may  go  into  evidence 

;  of  what  occurred  at  the  time,  or  previous  to  it,  but 
not  as  to  occurrences  that  took  place  subsequcnt- 
^Jy,  except  as  the  prisoners  now  actually  at  the  bar 
are  concerned. 

-.     jittomey-General.-^l  am  under  the  correction  of 
your  Lordship,  io  this,  as  lu  all  ^ther  cases^  ajnd 
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flhalt,  in  cbn(!uctlng  the  trial,  confine  myself  within 
the  rule  which  you  have  prescribed.  My  only 
object  was  to  shew,  by  their  conduct  afterwards, 
what  had  been  the  spirit  by  which  they  were  ac- 
tuated, and  to  strengthen,  by  the  acknowledgments 
of  the  individuals  who  had  been  engaged  in  the 
horrid  scene,  the  strong  evidence  of  malice  which 
the  catastrophe  itself  too  powerfully  presents.  I 
had  conceived  that,  in  thus  endeavouring  to  eluci- 
date the  quo  animo,  which  in  all  cases  of  murder 
forms  the  first  object  of  enquiry,  I  was  not  going 
beyond  the  rules  by  which  the  examination  of 
witnesses  in  criminal  prosecutions  are  regulated, 
but,  under  your  Lordships  correction,  I  shall  lea\'e 
the  question  I  had  proposed  putting  to  the  witness, 
.as  to  the  conduct  of  Cuthbert  Grant,  whom  we 
charge  to  have  committed  the  murder,  and  whom 
already  we  have  proved  to  have  been  present 
ivhen  Mr.  Semplc  received  the  shot,  which  we 
charge  to  have  occasioned  his  death. 

Chief  Jv^tice. — In  the  manner  you  now  mention, 
viz :  to  elucidate  the  principle  of  action,  or  the 
motives  that  governed  the  conduct  of  this  party, 
you  have  a  right  certainly  to  put  the  question, 
having  proved  that  Grant  was  there.  Go  on  with 
the  examination. 

,  ^ttorney-Gmerah — Did  you  see  Cuthbert  Grant 
at  the  vtime  of  the  firing  on  the  19th;  was  he  arm- 
,ed,  and  did  he  fire.'*  '  t'-''",/^ . 

Heden.-^l  did  see  Cuthbert  Grant  there,  and  he 
was  armed,  but  I  can  nc^t  say  that  he  fir^d,  for  I 
!<j(id  not  see  him  fire.  I  saw  him  on  the  next  day 
at  the  fort,  and  he  then  acknowledged  that  he  had 
j^red  the  day  before,  but  he  did  not  confess  that  he 
had  fired  at  governor  Semple.  He  told  me  to  be 
gone  from  that  pari  of  the  coiintry,  and  warned 
me  when  I  did  go,  which  he  said  would  be  in  a 
day  of  two,  never  to  come  back  again  at  the  peril 
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pf  my  life.    I  saw  nothing  of  the  prisoner  Brawi|i^ 
till  the  next  daj',  he  was  not  in  the  copipany  of  thf) 
party  who  came  with  Cuthbcrt  Grant  on  that  day 
to  the  fort,  but  he  came  with  them  at  the  time  we 
^11  went  awajf  and  left  their  party  in  possessior^ 
of  the  fort.     On  the  day  after  the  battle  he  came 
to  my  tent,  and  there  he  told  me  that  he  had  been 
there  the  day  before.     He  had  two  pistols  in  hi^ 
sash,  and  he  put  one  to  my  breast,  and  threatened 
to  kill  me,  and  I  believe  Would  have  done  so,  but 
for  an  Indian  woman  who  was  in  my  tent.     He 
told  me  he  had  killed  six  Englishmen,  and  t  should 
be  the  seventh.     He  talked  both  in  Indian  and 
French,  in  broken  French,  and  l^e  made  signs  by 
which  I  understood  very  well  what  \ie  meant,     i 
had  not  seen  him  before  that  day,  but  I  am  sure 
the  prisoner  Paul  Brown  is  the  man  whcmpame  to^ 
my  tent,  and  told  me  that  he  had  killed  six  Eng- 
lishmen.    He  did  not  say  when  or  where  he  had 
killed  them,  he  only  said  he  had  killed  six  English- 
men,  and  I  should  be  the  seventh,  but  he  did  not 
say  where  or  when  he  had  killed  them.     He  said 
that  he  had  killed  six  Englishmen,  and  that  I  should 
be  the  seventh,  and  that  he  would  not  leave   the 
tent  till  he  had  taken  my  life.     By  the  six  people 
he  said  he  had  killed,  I  understood  him  to  mean 
six  of  the  party  who  were  with  governor  Semple 
pn  the  day  before.     I  had  no  conversation   with 
him  at  the  time  about  governor  Semple,  but  that 
was  what  I  understood.     At   that  time  I  believe 
that  Brown  would  have  killed  me,  but  that  he  was 
hindered.     I  do  not  know  that  Brown  was  in  the 
aft'fay  of  the  19th  j  I  dp  not  recollect  to  hayc  seen 
him  before  he  came  to  my  tent.    1  fcave  no  recol- 
lection to  have  seen  him  on  the  1 9th,  but  I  am 
sure  it  was  him  who  came  to  my  tent  on  the  20th, 
and  said  he  had  killed  six  men  and  I  shojiild  be  the 
jserenth.  I  did  not  not  see  Boucher  after  he  joined 
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hn  party,  which  he  did  directly  he  slid  from  hit 
horse.  I  am  certain  that  I  saw  Cuthbert  Grant 
there  on  the  19th  June,  and  that  he  was  armed 
and  painted,  but  I  can  not  say  whether  he  took 
the  command,  but  I  always  understood  that  lie  did. 

Jitlorney-Gtneral. — We  only  require  from  you 
what  you  know  of  your  own  knowledge.  Do 
you,  Heden,  recollect  any  thing  else  relative  to 
the  conduct  of  Cuthbert  Grant,  or  of  either  of  the 
prisoners  Brown  and  Boucher,  on  the  19^^  June, 
or  any  material  fact  connected  with  the  death  of 
governor  Semple  ?  If  you  do  relate  It. 

Heden. — I  do  not  recollect  any  thing  else  that 
is  particular;  I  believe  [  have  told  all.  ._ij 

JiUarney-General. — You  have  said,  I  think,  that 
you  saw  governor  Semple  fall,,  and  that  on  the 
i^ext  day  you  saw  his  body.  I  think,  in  answer 
to  a  quiestion  I  put  to  you  as  to  whether  you  saw 
any  wounds  which  had  apparently  been  given  by 
|he  balls,  you  said  the  body  was  so  completely  la- 
cerated, with  the  marks  of  speajrs,  that  you  could 
not  distinguish.     Was  that  the  case  } 

Heden. — Yes,  it  was.  His  body  was  all  over 
spear-holes,  so  that  I  could  not  see  whether  there 
was  any  ball-holes  or  not.     I  could  not  distinguish. 
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,CrosS'>emminatiott  4:onducted  by  Mr.  Sherwood, 

Heden. — I  do  not  know  how  far  it  is,  through 
Lake  Erie  and  the  woods,  to  Red  River  country, 
but  it  is  a  long  distance.  There  are  no  civilized 
Courts  there  having  judges.  ? '^ 

Mr,  Sherwood. — Do  you  know  that  before  this 
battle,  of  the  19*''  June,  m  which  your  party  appear 
to  have  got  the  worst  of  it,  long  before  that,  en- 
mity and  war  subsisted  between  the  Hudson^s  Bay 
Company  and  ;Lhe  North  West  Company,  and  thei^^ 
.servants,  in  that  country .'"  ,  j 
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•  Htden. — I  know  that  in  1A15,  we  were  turoetl 
but  of  the  Red  River  country^  and  the  settlement 
burned  and  the  fort  j  by  the  fort,  I  mean  Fort 
Douglas. 

"  Mr.  Shcrtvood. — Do  you  know  of  any  disturb- 
Ances  between  them  before  that,  and  that  thej 
Were  began  on  your  side  ? 
'  Heden. — Yes,  I  know  there  were  quarrels  be- 
tween them,  but  I  do  not  know  that  the  Hudson^ 
Bay  people  began  then. 

J\fr.  Sherwood. — Then  I  will  try  and  refresh 
your  memory.  Do  you  happen  to  know  whether 
there  was  any  pemican  ecizea  by  your  people  from 
the  North  West  Company,  or  any  of  their  people  ? 

Heden. — No,  I  do  not  know  of  any  being  seized. 

Mr.  Sherwood. — Oh,  you  do  not,  then  you  was 
not  one  of  the  party,  nor  do  igiojt  know  any  thing 
about  it?  ' 

Chief  Justice. — What  is  this  about  seizing  pe- 
mican ?  If  witness  had  seized  it,  or  been  engage*} 
in  seizing  it,  or  any  thing  else,  however  impro- 
perly, how  is  such  a  circumstance  to  be  a  defence 
iigainst  an  indictment  for  murder? 
^  Mr.  Sherwood. — I  beg  your  LordshipV  pardon* 
biit  the  defence  we  shall  set  up  for  these  men^ 
renders  it  extremely  important  that  I  should  have 
an  answer,  and  a  clear  and  positive  answer  to  the 
(]^ucstion  I  have  put,  and  I  am  confident,  as  I  con- 
sider it  important,  (  shall  be  permitted  to  put  the 
question  to  the  witness  again.  I  ask  you  nowj 
Hedon^  on  the  oath  you  have  taken,  do  you  know 
of  a  quantity  of  pemican  having  beep  seized  by 
your  party  from  the  North-West  Company,  in  coa- 
sequence,  or  by  virtue,  of  a  proclamation  of  Mf. 
Miles  McDonell,  whom,  I  believe  you  called  go- 
ccmor  McDonell  ?  Do  you  or  do  you  not  ? 

Heden. — No,  I  do  not.  I  W|is  no,t  t^eie  when 
.any  was  taken.  ''   W^^c 
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J\tr.  Sherwood. — Very  well.  In  what  cap«cUjr 
^i(l  )uii  ^o  to  this  land  or|)romise,  and  where  di4 
J  oil  j?o  from  ? 

Uefir  i. — I  went  as  a  scn'ant  to  the  Hudson*^ 
Bay  Company  in  1812,  irom  Ireland.  I  agreed  , 
.with  his  liorth,hi|)'.«  agent  at  Sligo.  i  was  to  work 
as  a  black jtmith  for  a  year  for  the  Hndson^s  Bay 
Company,  and  then  to  go  to  the  settlement  and 
have  lands.  I  went  there  by  the  way  of  Hudiion^y 
Pay.  There  were  no  quarrels  there  in  1812,  at 
least,  I  heard  of  none.  1  do  not  know  if  the  lands 
I  had  were  bought  from  the  Indians  or  not.  There 
is  not  in  that  country  a  surveyor-general's  office^ 
or  a  council-oflice,  as  there  is  at  York,  to  grant 
]ands  there.  I  did  not  pay  for  them.  It  was  a- 
grecd  with  Lord  Selkirk,  1  was  to  have  lands  there 
fcfore  I  went. 

Mr.  Sherwood. — Then  how  dare  you,  or  any  bo- 
dy else,  go  and  take  lands  in  that  country,  any 
jnore  than  this?  Would  you  think  of  taking  lands 
in  Upper  Canada,  without  paying  for  them  ?  or 
without  a  deed,  or  a  scrape  of  a  pen  to  shew  your 
right  to  them  ?  Do  you  know  who  gave  Lord  Sel- 
jkirk  authority  tp  let  his  agent  agree  to  give  yoil 
lands  there  ? 

AlHomey-General. — I  must  appeal  to  yOu  Lord- 
ships, at  once  to  stop  this  most  irregular  and  un- 
precedented course  which  the  gentleman  is  pursu- 
ing. It  is  permitted  to  the  prisoner  to  cross-examine 
witnesses,  it  is  true,  but  it  piust  be  Xo  the  facts  of 
the  case,  to  circumstances  tp  which  he  has  given 
evidence  in  his  examination  in  chief.  What  can 
the  nature  of  this  witnejis's  engagement  with  the 
Hudson^s  Bay  Company,  or  with  the  Earl  of  Sel- 
kirk, have  to  do  with  a  charge  against  the  prison- 
ers at  the  bar  for  murder.'*  1  appeal  to  vour  Lord- 
ships  to  interfere,  and  put  a  stop  to  a  course  picir 
aiminatipn  so  completely  beside  all  rule. 
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€I^^.Justiee.rrTli  had  been  the  usual  practice 
^hatany  questions  .\vhich  a  prisoner  might  wish  to 
|}Ut,  should  be  propounded  bj  him  .to  the  Courts 
find  bj  thepi  put  to  the  .^vitness.  It  was  the  old 
fasi^ione^  waj,  apd  \t  h  a  pttj  it  was  ever  chang- 
,ed.  Lenity,  however,  ,to  prisQners  has  led  to  a 
.change  in  the  practice,  and  Courts  now  are  in  the 
,habit,  upon  the  application  .of  a  prisoner,  ,to  assign 
ilum  counsel,  but  I  repeat  that  the  (nduigence  is  sq 
/requentij  .abused,  that  it  would  be  well  if  it  had 
never  been  allowed  to  creep  into  our  practice.  If 
YOU  intend  to  cross-examine  the  witness,  i^t  must 
oe  conducted  according  to  the  practice  iin  ordina- 
ry cases;  we  can  ;no.t  ajlow  you  to  go  into  matterf 
totally  irrelevant.  It  is  completely  misusing  the 
indulgence  that  the  humanity  of  our  practice 
has,  most  unhappily,  introduced  into  oujr  c.rimina,! 
Courts,  and  that  at  a  very  late  date  too. 
J^r.  Shertoood.- — I  ani  aware  that  the  allowing  to 
prisoners  this  privilege  is  the  humane  introductieot 
of  ablate  day,  and  I  recollect  also,  that  it  was  the 
old  practice,  not  only,  n6t  to  allow  to  prisoners  the 
advantage  of  counsel,  but  also  not  to  permit  wit- 
Desses  to  be  examined  in  their  hejbalf.  This  ^<e 
all  know  was  the  old  practice. 

Chief  Justice. — And  it  would  have  been  very 
well  for  the  real  interests  of  justice  if  the  rule  had 
never  been  changed,  for  the  petulance  of  counsel, 
and  the  unrestrained  licence  which  is  assumed  iq 
the  cross-examination  of  witnesses,  and  on  exa- 
minations in  chief  of  prisoners'  witnesses,  is  such, 
that  the  humane  alteration,  as  for  the  good  it 
produces,  is  more  than  overbalanced  by  the  evils 
that  the  abuse  of  a  well-meant  humanity  have 
clogged  the  administration  of  justice  with  in  our 
day. 

Mr.  Sherwood. — In  ordinary  cases,  it  is  the 
practice  when  a  witness  on  the  part  of  the  (jrroyrn 
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ji^s  been  examined  in  chief,  that  the  counsel  fbv 
^he  prisoner  shall  cross-examine  him,  and  so  fully  ; 
countenanced  is  this  practice  in  our  day,  that  U^-r^' 
the  counsel  in  conducting  a  cross-examination  aref 
given  privileges  which  are  not  extended  to  the  i 
examination  in  chief.     In  this,  which  is  an  extra-cr'' 
prdinarj  case,  I  shall  imagine  we  might  exercise 
the  privilege  to  its  fullest  extent.     It  is  a  case  uf 
such  an  extraordinary  nature,  as  imperiously. to 
call  for  it;  it  is  a  case  such  aa  perhaps  never  1x5-' 
fore  came  before  a  Court  of  criminal  jurispru- 
dence. •  :^; 

Chief  Justice. — It  is  a  case  of  murder  committed  : 
in  the  Indian  territory,  and  is  under  the  act  to  be 
tried  in  the  same  manner  as  if  it  had  been  com- 
mitted in  the  town  of  York, 'where,  in  fact,  the 
indictment  charges  it  to  have  been  committed; 
there  is,  therefore,  nothing  more  in  it  than  in  aq 
ordinary  case  of  murder,  at  least  nothing  to  induce  / 
.Us  to  let  you  pursue  that  course  of  cross-examina-  . 
tion. 

Mr:  Sherwood. — It  is,  my  Lord,  a  case  of  mur-, 
der,  and,  as  your  Lordship  remarks,  it  must  be 
tried  under  the  statute  as. cases  of  murder  gcne-i,i_ 
rally  are,  it  is  nevertheless  a  case  completely  sui  / 
generis,  and,  in  the  conduct  of  any  case,  whether . 
the  offence  occurred  at  York  or  at  Red  River,  wev^ 
must  be  more  or  less  governed  by  the  particular  « 
circumstances  which  are  connected  with  it.  Apply-4 
ing  this,  which  I  consider  to  be  a  general  rule,  to  V 
the  present  case,   1  say,   though  one  of  murder, v- 
and  to  be  tried  in  the  same  manner  as  if  the  offence ^| 
had  been  committed  in  the  province,  it  is  a  most  ex-  j^^ 
traordinary  case,  and  I  humbly  conceive,  were  your"- 
Lordships  as  fully  acquainted  as  I  am  with  the  facts 
connected  with  it,  I  should  not  have  been  stopped 
in  my  examination  of  the  witness.     Mr.  Attorney- 
.GeneraPs  opening  was  an  extraordinary  one,  aud.^ 
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^oUr  Lordships,  I  am  sure,  will  do  m6  the  justice 
'^o  remember  that  J  took  the  Jiberty  of  remarking, 
,at  the  time  1  appealed  ,to  the  Court  to  interfere  its 
;au thori tj,  and  compel  that  learned  gentleman  to 
^confine  himself , to  the  .circumstances  actually  con- 
iJiected  with  the  affair. of  the  l9th  June,  and  again 
^i^ripg  the  examination  of  this  man,  when  I  made  a 
similar' appeal,  or  rather  when  I  asked  whether  ;the 
iCourt  thought  it  ip  order,  that,  if  that  was  your 
iLordship'g  opinion,  I  must  meet  it  by  similar  ,evi- 
.dence,  of  circumstances  foreign  to  the  abstract 
.charge  of  murder.  I  am  now  doing  so.  We  liave 
already  heard  a  great  deal  in  Mr.  Attorney's  ad- 
dress to  the  jury  of  a  settlement,  of  a  colony  esta- 
blished by  my  Lord  Selkirk,  and  a  great  deal  more 
,of  it  shall  be  heard  during  this  trial,  as  well  as  of 
its  governors,  as  they  are  facetiously  called.  Mr. 
Attorney  follows  up  his  speech  by  examining  thig 
witness  as  to  attacks  made  on  this  settlement,  and 
|iot  content  with  extracting  ever}'^  thing  which, 
however  unconnected  with  the  affair  of  the  19th 
June,  might,  a$  having  happened  before,  jby  re- 
mote possibility,  be  connected  with  it,  he  goes, 
beyond  the  death  of  Robert  Semple,  intp  an  ex- 
amination of  the  conduct  of  a  number  of  person? 
to  these  settlers,  to  prove,  as  he  says,  against 
Brown  and  Boucher,  the  prisoners  at  the  bar,  the 
murder  of  that  individual.  This  witness,  Heden, 
is  a  yjery  proper  person  to  bring  forward  for  the 
purpose,  and  I  asK  him  by  what  right  he  held  his 
lands  there.  All  he  appears  to  know  about  it  i$, 
that  he  was  there,  but  I  am  going  on  to  shew  that 
all  the  title  which,  either  he  or  those  who  sent 
him  there,  had  to  this  flourishing  colony,  was  the 
•turdy  right  of  possession.  I  am  going  on  to  shew 
that,  not  content  with  taking  the  lands  without 
any  title,  and  then  quietly  living  on  them,  they 
assumed  to  themselves  lordly,  aye,   more  thaa 
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kingly,  authority.     Not  only  the  land  tliey  oGcu- 
pied  was  to  be  theirs,  but  the  beasts  of  the  forest^ 
the  fowls  of  the  air,  and  the  fish  of  the  rivers,  ana 
the  lakes  were  to  be  theirs  too,  and  the  actua( 
lords  of  the  soil,  the  Bois-brules,  who  had  beert 
enabled  to  live  by  means  of  hunting  and  fishing, 
wfere  no  longer  to  exchange  for  their  necessaries^ 
which  their  wants  required,  the  surplusage  of  the 
chase,  as  they  had  for  a  century  been  accustomect 
fo  do,  with  tfie  traders  frequenting  their  country. 
JSTo,  the  new-fangled  governor  issued  his  procla- 
mation, declaring  they  were  to  trade  with  nobody 
but  himself,  and  if  they  were  detected  in  disobey- 
ing his  mandates,  or  it  was  suspected  they  would 
do  it,  their  property  was  taken  from  them.     I  was 
about  asking  this  witness  whether  this  state  of 
things  existed  to  his  knowledge,  and   if  he  had 
admitted  a  knowledge  of  the  famous  proclamation 
of  governor  McDonell,  as   he  was  called  in  the 
Red  River  country,  I  should  have  extended  my 
enquiries  as  to  what  had  been  done  under  it.     I 
shall  hereafter  make  evidence  of  this  proclamationt 
surpassing  in  its  assumption  of  prerogative  all  that 
ever  were  issued  by  regal  authority,  and  J  shall 
prove  the  conduct  which  followed  it.  Mr.  Attorney 
thinks  it  necessary  to  shew  that  Fort  Douglas  was 
taken ;  I  think  it  necessary,  and  shall  shew,   that 
Fort  Gibraltar   had  been  previously   taken,  and 
so  I  propose  to  do   with  every  extraneous  cir- 
cumstance  that  may  be  produced  on    the   parft 
of  the  Crown.      If  Mr.  Attorney  confines   him- 
self to  the   1 9th  June,  I  shall  shew  that   all  vre 
did  then,  was  in  self-defence,  and    therefore  jus- 
tifiable ;  whilst,  if  he  goes  back  to  circumstan- 
ces of  an  earlier  date,  so  shall  I  too,  and  I  shall 
shew   \hat  such  was    the  state  of  that  country, 
arising  from  the  disputes  occasioned  by  the  con- 
duct of  thiii^  colon vs^nd  its  adhe^ceotd,  that  it' 
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iras  only  a  great  trespass  that  could  have  been 
Committed  there,  and  not  muider.     This  is  the 
defence  which  the  prisoners  have  to  present  to 
ihe  Court  if  permitted,  and  I  hope,  in  conducting 
it,  I  shall  not  incur  the  charge  of  petulance  in 
counsel,  which  jOur  Lordship  has  so  strongly  cha- 
racterized as  more  than  overbalancing  the  benefit^ 
of  the  humane  alteration  of  our  system  ofcriminal 
jurisprudence,  which  formerly  did  not  allow  coun- 
sel to  prisoners,  or  witnesses  to  be  examined  oiit, 
their  behalf;  but,  whilst  I  avoid  exposing  inyself 
io  such  a  censure,  I  shall  insist  on  all  that  I  cori-'. 
aider  my  right,   from  having  been  appointed  of 
counsel  to  the  prisoners,  and  I  have  stated  to  the 
Court  the  nature  of  the  defence  I  intend  to  offer. 
Attorney 'General. — I  consider  it  to  be  one  that. 
IS  completely  inadmissible,  and  shall  resist  it.     If 
in  this  Indian  country  they  do  not  consider  that 
killing  a  man  in  cool  blood  ^s  murder,  and  that  they 
are  amenable  to  justice  for  so  doings   it  is  time, 
ihey  were  better  mstructed.     'The  observation  6f 
the  learned  gentleman,  as  to  my  having  produced 
Evidence  of  what  took  place  after  the  horrid  scene 
on  the  plains,  and  of  the  course  which  he  intends 
to  pursue  in  conseq^uence,  I  answer,  by  submitting 
to  your  Lordships  the  absolute  necessity  which 
exists,  for  sustaining  the  charge  against  the  pri- 
soners, that  I  shew  the  intention  with  which  thesef 
persons  came  to  th6  settlement.     How  ani  t  id 
prove  their  intention,  but  by  their  conduct?     Wer 
say  that  the  object  for  which  they  set. out  front 
Qui  Appelle,  was  to  destroy  this  settlement.  They 
allege  that  it  was  merely  to  carry  provisions.      In 
proving  our  assertion  of  their  object  to  be  correct^ 
it  is  indispenslble  that  1  bring  their   subsequent 
conduct  before  the  jury,  and  shew  that  they  effect- 
ed that  which  I  say  they  set  out  to  accompflsht 
But  11  my  doing  so  to  admit  the  gentleoian  to  go 
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back  to  ever/  aggression  which  may  faav^  Bceiil' 
committed  bj  any  of  the  servants  of  the  UudsonV 
Bay  Companjf  or  settlers  of  the  colony,  and  thui( 
Bet  off  one  crime  against  another  ?  Admit  that 
Fort  Gibraltar  was  taken,  that  it  was  an  uiijusti-^ 
fiabie  aggression,  (though,  if  even  that  affair  was 
gone  into,  the  very  reverse  Would,  t  believe,  ap- 
pear,) can  that  be  adduced  as  a  justification  foi' 
the  murder  of  twenty-one  persons.  Admit  evefif 
that  murder  had  been  committed  on  the  other  side, 
still  is  one  murder  to  be  set  up  ai/  a  justification' 
for  Committing  another.  The  observations  do  not! 
tt  all  apply.  If  it  should  not  be  in  the  power  of 
these  persons  to  shew  that  they  had  a  legal  right' 
to  the  lands  they  occupied,  still  the  absence  of 
this  right  does  not  justify  a  party  of  sixty  or  se- 
venty persons  to  come  and  shoot  them.  If  this 
has  been  considered  in  that  unhappy  country  to  btf 
law,  or  that  the  right  existed  of  their  recovering 
even  that  which  belonged  to  them, -it  is,  I  r^peatf ' 
high  time  that  they  were  taught  to  the  contrary,^ 
and  it  is  sincerely  to  be  hoped  that  these  triai» 
may  have  the  effect,  by  shewing  that  individuals^ 
who  travel  in  that  country  are  still  under  and 
amenable  to  the  law,  and  that  his  Majesty''s  sub- 
ject!^, so  far  from  being  out  of  his  protection,  be- 
cause they  are  in  a  distant  part  of  his  territory^ 
are  as  fully  entitled  to  it,  as  if  they  Wefe  living  in< 
the  mpst  civilized  part  of  his  empire. 

Mr.  Sherwood. — The  persons  trading  into  this:  r 
•ountry  are  undoubtedly  entitled  to  the  protiectioif  > 
of  his  Majesty's  government,  but  it,  nevertheless, 
can  not  be  considered  as  a  part  of  his  Majesty's 
empire.  It  can  not  be  a  component  part  of  nis 
dominions  till  purchased  from  the  aborigines. — 
These  persons,  calling  themselves  the  settlers  or 
colonists  of  my  Lord  Selkirk,  have  assumed  to 
themselves  the  right  of  taking  a  (^^uaotity  of  these 
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Jiindst  and  had  they  noerely  proceeded  to  culti<ra{g 
ihem,  they  would  not  have  been  molested,  unjusti- 
Aable  as  was  their  settlinis^  there  without  leave! 
from  the  aborigines.  But  when,  beyond  the  rob- 
bery of  their  l^nds,  they  establish" and  exercise  si 
sovereignty  or  despotism  which  is  to  prevent  the 
Bois>brules  from  trafficking,  when  they  forbid 
thetii  to  hunt  butfalo  on  the  plains  which  God  and 
natut'e  have  Aiade  their  own,  is  it  to  be  expect- 
fed  thdt  these  people  will  tamely  submit,  or  thatj 
if  it  is  attempted  to  take  their  property  from  them 
ihey  will  hot  protect  it  ?  Most  assuredly  not ; 
the  bonsequence  of  attempting  it  we  see  in  the 
tJaiisaction  of  the  \9^^  June.  Here  were  a  num- 
ber of  persons  conveying  provisions  to  meet  their 
traders  who  would  require  it,  they  are  prevented 
taking  it  the  nearest  and  most  convenient  way,  by 
water,  because  they  would,  by  that  route,  have 
to  pass  Fort  Douglas*  the  residence  of  Mr.  Sem- 
ple,  which  he  had  fortified,  together  with  the 
banks  of  the  river,  to  prevent  their  passing.  Com- 
pelled by  this  circumstance  to  go  by  land,  they 
proceed  and,  agreeably  to  the  instructions  they  had 
received,  they  pass  at  as  great  a  distance  from  the 
fort  as  the  nature  of  the  road  would  admit,  when 
Mr.  Semple,  ludicrously  ca.Iled  governor*  march- 
ed out,  accompanied  by  twenty  armed  men,  and 
what  is  the  reason  assigned,  even  by  their  owil 
witness,  for  so  doing  ?  He  wanted  to  see  what  these 
fellows  wanted,  being  apprehensive  they  were 
come  to  take  possession  of  this  flourishing  settle- 
ment, where  nothing  can  ever  ripen,  seeing  that 
there,  even  in  summer,  it  is  no  unusual  occurrence 
to  have  frosts  which  penetrate  five  or  six  inchei 
into  the  ground.  He  went  out  to  see  whnt  these 
fellows  wanted,  and  they,  seping  an  armed  force 
coming  towards  them,  wished  to  know  wliat  they 
waated,  and  sent  one  of  their  party^tto  ask  the 


*  ^'  >^- 


if\,fV'l' 


,■  /  ;    I- 


V  «,  ■  )    ■ 


„■.*.'*"'       ■     "t 


ZT^^?"*^.-'' 


question.  According  to  Heclen-s  own  iesimanyi 
hn  assault  was  committed  upon  Boucher,  who 
was  the  person  sent  from  the  Bois-brute's  party* 
and  it  willi  I  think*  appear  very  clearly  in  evidence 
before  the  trial  is  finii<hed,  that  that  assault  was 
followed  up  by  what  might  very  naturally  be  ex-« 
pected  from  the  temper  in  which  Semple's  party 
went  out  of  the  fort*  viIe.  their  firing  upon  the  others* 
I  shall  submit^  my  Lords,  that  this  country  was 
open  alike  to  all  who  chose  to  become  fur-tfaders, 
and  that  only  for  the  purpoises  of  commerce  had 
eitli«r  the  one  or  the  other  party  any  right  there, 
and  for  that  purpose  these  rights  were  equaL 
■The  Hudson^s  Bay- people  had  as  good  a  right  as 
the  North  West,  and  the  North  West  as  the  Hud- 
son's Bay.  If  I  shew  that  I  was  prevented  carry^^ 
jng  on  my  lawful  trade  by  my  rival  -  assuming  to 
himself  territorial  rights  which  did  not  belong  to 
him,  if  he  interdicts,  or  attempts  to  rob  me  of  my 
property^  and  death  results  from  it*  the  conse* 
quence  is  with  him,  because  it  is  in  defence  of  my- 
self and  my  property  that  I  take  his  life.  Resist- 
ance to  these  assumed  powers  has  been  made, 
and  we  are  ready  to  justify  itw  It  forms  an  ag- 
gravated part  of  the  attacks  which  have  been  mads 
upon  us  Inat  it  is  since  this  settlement  has  been  on 
foot  they  have  been  made,  and  that*  not  only  had 
those  who  established  it  no  right  even  to  miaike 
the  settlement*  but  that  all  their  attacks  are  justi» 
fied  by  reference  to  the  proclamations  and  notices 
of  the  self  created,  governors  of  it.  We  have 
heard  a  great  deal  about  the  philanthropy  of  esta- 
blishing colonies  during  the  course  of  these  dial- 
|)utes,  but  the  philanthropy  of  the  founders  of 
this  colony  consists  in  an  endeavour  to  extend 
their  oWti  commercial  enterprises,  by  destroying 
their  rivals,  and  this  settlement  forms  a  rendez- 
vous for  ths  former  servants  of  the  Hudson's  Bar^ 
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Company  from  which  they  can  most  convem'ently 
intercept  (he'^supph'es  and  returns  of  their  rivals 
111  the  fur-trade.  We  set  out  in  our  defence  by 
denying  that  the  Hudson's  Bay  Company  pos- 
sess any  territorial  rights  in  this  country,  or  any 
of  any  description  beyond  those  of  mere  fur- 
ti'aders.  We  admit  they  have  a  right  to  trade 
there,  but  so  have  we  also.  What  I  want  to  do  away 
from  the  minds  of  the  jury  is,  any  impression  that 
excfusive  riglit  or  ^verei<^nty  belong  to  the  Hud- 
ion's  Bay  Company,  or  their  partner  the  Earl  of 
Selkirk,  and  I  wish  thus  early  to  correct  tl>«  er- 
roneous view  which  my  learned  friend's  constantly 
calling  the  person  charged  to  have  been  mur- 
^ered gotfemor  Semple  in  his  opening,  and  theii 
following  it  up  by  examining  the  witness  as  to  the 
Itianner  in  which  governor  Serapte  lost  bis  life, 
mi^t  lead  the  jury  to  take,  becaose  I  think  it 
^'m  not,  for  a  moment,  be  denied  that  the  situa- 
tion in  which  we  stand  must  very  materially  de- 
pend, in  relation  to  «ur  guilt  or  innocence  in  the 
dpinion  of  that  jury,  on  our  proving  that  every 
pnwer,  beyond  tnat  of  mere  far-traders,  was  an  ille- 
gal assumption  of  authority.  I  s^hall  therefore  pro^ 
ceed  with  my  eicamination  of  the  witness  with  that 
^iew.  Yon  always  call  Mr.  Robert  Semple,  ffoi/^r- 
aor  Sample.  Do  you  know  how  he  happefiexTto  bfe 
ealled  governor,  any  more  than  any  body  else  ?" 
too  you  know  who  made  him  a  governor  ?" 

Mornei/'Chnetal — Then,  my  Lords,  I  continue 
tty  ojppositidn,  and  I  cail  upoh  the  Conrt  for  its 
decision,  whether  they  consider  the  mcide,  whic^h 
t^e  learned  gentleman  has  stated  he  mtends  to 

rjrsne,  one  which  they  can  permit  him  to  adopt, 
oppose  the  question  just  put. 
Chief  Juutce.-^We  decide  against  you  Mr.  Shef- 
Wood»    We  ha\^  nothing  to  do  With  these  t#o 
tofflpanies,  and  can  not,  therefbi!^,  allow  jrou  W 
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VixAmiine  the  witness  as  to  their  quarrels.  It  is  th^ 
opinion  of  the  Court,  not  rty  own  alone,  that  thte 
question  you  have  just  proposed  can  not  be  put  to 
ine  witness., 

Mr.  L.  Sherwood. — Though  that  is  yoiir  Lord- 
ship's opinion,  I  do  not  suppose  you  wish  to  pre? 
chid&our  raising  a  question  of  iaW,  and  shewing 
that  we  were,  under  the  circumslances  dfthat  coun- 
ti*y,  incapable  of  cornmiltirt^y  murder  there.  Thi& 
thert  We  propose  to  do,  and  are  prepared  with  au- 
thorities to  support  our  position.  We  intend  t6 
%hew  that  war  existed  between  these  two  compa- 
nies and  their  servants,  and  therefore  the  deaths^ 
^hich  might  take  place  in  Consequence  thereolB, 
could  ttbt  bb  called  murders.  ,  '*i 

Mr.  Sker(bood.~^0\if  position  iS  feinaply  ih\ki 
that  what  frotti  the  diflferent  circumstances  of  thii 
"country  would  have  been  murder  Acrfe,  was  bnly 
misdemeanor  there,  and  I  contend  for  the  rignt  td 
but  the  question  I  submitted  before,  because  t 
hive  A  legal  right  to  Sh^W  Whatever  I  can  in  jus- 
tification, and  the  State  of  that  country  is  a  mate- 
rial point.  <    .        « iii^ 

Chief  Justick.^Wt  do  not  think  so,  biciiiisie  IRi 
ict  SayS»  offences  shall  be  tried  in  the  same  man- 
her,  though  comn^itted  in  thie  Indian  country^  aS 
they  Would  hdve  been  if  perpetrated  ih  the  pro^ 
Vince.  ,   . 

Mr.  Sherwdod.'^l  ftdrait  that,  but  I  do  hot  Cori- 
teiVe  that  the  Act  of  1813,  at  all  altered  any  la# 
already  in  ekistence,  it  merely  provided  for  thft 
(rial  of  o/S^nceis  committed  against  the  laws,  and 
declared  that,  although  there  was  hot  a  civilized 
igovej-riment  ih  the  Indian  tfeiritdrieS,  yfet  offences 
tommittei^  there  should  be  considered  as  offences  of 
the  San^e  description  ^nd  turpitude,  atid  should  be 
tried  hi  the  same  manner,  atid  subject  to  the  samel 
punishment,  as  if  they  had  besn  committed  ift  ei- 
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llier  of  the  provinces  of  Canada,  in  the  Courts  of 
'which  provinces  thii>  act  provides  that  uilenderi 
shall  be  tried  Ail  that  is  freely  aduiitlcdr  but  this 
does  not  create  a  new  law.  It  makes  no  new  u(> 
feitCiN  nor  does  it  chancre  the  nature  of  any  old  one. 
That  being  the  case,  1  contend  then,  what  might 
.be  murder  here^  from  the  state  of  that  country,  was 
not  murder  there.  Where  war  exists  in  any  part 
of  the  domiiiions  of  the  King,  and  is  not  carried  on 
against  \m  Majesty,  but  between  private  indivi» 
,duaU,  we  know  it  is  only  a  nii>sdemeanor,  such  as 
,a  riot  or  contenapt ;  whereas  if  it  was  against  the 
King,  it  would  be  high  treason.  This  doctrine  it 
uot  only  laid  down  by  my  Lord  Hale,  but  a  Cfin- 
tury  afterwards  by  Sir  William  Blajckstone.  That 
oiTenres  may  vary  in  their  nature  according. to  cir- 
pumstanCes  IS  evident, and  under  this  rule  that  which 
is  in  some  cases  an  c^frocious  felony  is,  in  others, 
only  a  slight  misdemianor.  Sir  William  Black- 
stone,  in  treating  of  treason,  says  vol.  4,  page  82, 
the  third  spt^cies  of  treason  is,  ^^if  a  man  do  levy 
<^  war  against  our  Lord  the  King,^*  after  describ- 
ing that  other  taking  of  arms  than  with  a  design  t« 
dethrone  the  King  may  be  a  levying  of  war  against 
him,  and  therefore  high  treason,  he  goes  on  te 
shew,  tha:  resisting  the  King*s  arms,  may  also  be 
a  levying  of  war.  He  then  proceeds  to- shew  what 
^offences  in  some  degree  resembling  treason,  and 
"Which  would  be  so  under  certain  circumstancesi 
are  not  so,  and  he  instances  the  case  of  the  baironi 
of  England  in  the  feudal  times.  **  So  if  two  sub- 
*^  jects  quarrel  and  levy  war  against  each  other, 
**  then  (In  that  spirit  of  private  war  which  prevail- 
<^  ed  over  all  Europe  in  the  early  feudal  times,)  it 
**  is  only  a  great  riot  and  contempt,  and  no  trea- 
^^  son.  Thus  it  happened  between  the  Earls  of 
*i'  Hereford  and  Gloucester,  in  20th  Edward  I,  wh« 
*^  r^hted  each  a  littU  «i:(ny»  and  committed  o,ut' 
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f  ra^s  upon  each  others  lands,  'iirntngf  ^"^uset, 
M  RtiendeJ  with  the  Ighs  of  umiiy  ii  es,  yet  tt  n  was 
**  held  to  be  no  hi^h  tiea^ion,  but  uu\)  a  ftrtai  ini§* 
•!M  demeanor/'  The  same  doctrine  is  laid  duwn  in 
a  much  larger  form  by  my  Lord  Hnle,  in  his  Fl. 
Cor.  vol.  1<  p.  I3t}i  and  the  solemn  decision  upon 
the  case  of  the  Lords  marchers  is  set  forth.  *  In 
f^  the  parliament  of  2Uthf  Edward  I,  (now  printed 
*^  in  Mr.  R)'ley,  p.  77.)  h  appears  there  arose  a 
<>*  private  quairel  between  the  Earls  of  Gloucester 
^  and  Hereford,  two  great  Loidtj  marchers,  and 
**  hereupon  divers  of  the  Earl  of  Gloucester's  par- 
^'ty,  With  his  consent,  cum  multitudine  tarn  equi- 
**  tarn  ffuam  pedituia  exiernnt  de  terra  tpm'us  comitis 
'^  de  Jlorgannon  cum  vexUlo  de  armis  ipstiis  comitis 
*'  explicate  versus  terrain  comitis  horef.  De  Breck- 
**  novk^  etin^ressi  fuerunt  terram  ilium  per  spatium 
**  duarum.'  leticarum,  et  itlam.  deprcedttti fuerunt  et  bona 
**  ilUt  depradata  usque  tn  terram  dicti  comitis  GloceS" 
**  trice  adduxerient^  and  killed  many  and  burned 
**  houses,  and  committed  divers  outrasros,  and  the 
**  like  was  done  by  the  Earl  of  Hereford  and   his 

*  party  upon  the  Earl  of  Gloucester:  -tiiey  endea- 
*'  voured  to  excuse  themselves    by  certain    cus- 

*  toms  between  -the  Lords'marchers ;  by  the  judg- 
^^  ment  of  the  Lords  in  pariiacnent  their  royal  fran* 
^  chise  were  seized  as  forfeited  dunng  their  lives, 
^' and  they  committed  to  prison  till  ransomed  a< 
"  the  King's  pleasure,"  although,  «ays  my  Lord 
Hale,  in  commenting  upon  the  case  I  have  read,' 
♦'  although  here  was  really  a  war  levied  between 
**  these  -two  earls,  yet  inasmiK^h  a-s  it  was  upon  a 
*^  private  quarrel  between  them,  it  was  only  a  great 
♦*  riot  and  cowtempt,  and  no  levying  of  war  against 
**  the  King,  and  so,  neither  at  common  law,  nor 
«»  within  the  statute  of  25th  Edward  III,  if  it  had 
"  been  then  made,  was  it  high  treason."  The  c:  se 
•f  the  Duke  of  JKorthuiuberland  and  the  Earl  of 
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Wesmoreland,  ioraniediatelj  follows  Ib  Halef^but  if 
is  uiincceabaiy  that  1  should  read  it  at  length.  The 
judgment  of  \he  Lords,  to  whose  examination  it 
"^as  referred,  to  saj  whether  it  was  hi^rh  treason, 
after  view  of  the  statute  25lh  Edward  III,  and  the 
9tatute  of  liveries,  is  in  these  words.  **  Adjudge* 
*'  rent  qe  ceo  qe  futtfnit  pur  ie  eomite  n'«*<  pas  treU" 
**  son  ne  felony  met  trespass  taut  solement  pur  quel  tres' 
"  pass  ie  dit  vomite  ileust  /aire  fine  el  rmisom  a  ro- 

V  lunt6  du  Hoyy  These  cases  I  adduce  as  stron? 
evidence  that,  when  the  state  of  a  country  is  such 
that  the  law  is  suspended  bj  the  quarrels  of  power- 
ful individuals,  as  in  those  of  the  Earls  of  West- 
moreland and  Northumberland,  and  of  HereAird 
^nd  Gloucester,  then,  what,  under  other  or  ordi- 
nary circumstances,  would  be  felonies,  are  onlj 
misdemeanors.  This,  I  contend,  my  Lords,  was 
law  before  the  43d  of  the  King,  ana  that  it  is  so 
still  can  not  be  doubted.  The  act  of  the  43d,  did 
not  alter  any  law,  or  make  any  new  law,  it  pro- 
vided only  for  the  trial  and  punishment  of  persons 
wlio  broke  the  law-s  already  in  existence.  If  this 
position  is  correct,  and  1  think  I  can  not  be  mis- 
taken in  assuming  that  it  is,  then  I  say,  my  Lords, 
that,  owing  to  the  state  in  which  the  Indian  territo- 
ries, and  particularly  this  Red  River  country  were, 
that  what  here  might  be  felony,  such  as  murder 
Qr  treason,  was  there  nothing  but  a  great  misde- 
meanor. Here  unquestionably  the  very  circum- 
Qtance  of  a  party  o^  sixty  or  seventy  persons  go- 
iii<r  armed  with  guns,  axes^  scythes  and  sickles, 

V  ould  of  itself  be  an  offence  j  ror  a  party  of  per** 
sons  to  go  riding  through  the  country  armed  would 
here,  undoubtedly,  'be  an  offence,  but  jn  this  In- 
dian country,  it  is  unfortunately  necessary  that 
tbey  should  do  so,  fbrtbe  purpose  of  self'-deience, 
ancJl  add  that,  in  this  state  of  things,  that  what 
^t  York,  in  the  Home  district,  #ould  be  a  faigli 
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oflfence,  at  Fort  Douglas,  in  the  Red  River,  is  not  j 
that  that  which  would  be  murder  here^  is  not  mur- 
der/A«r«,  owing  to  the  irritated  state  of  that  un- 
ibrtuoate  country.      I  consider   that,  in  just  ard 
equitable  defence  of  these  prisoners,  I  ought  to  be 
permitted  to  shew  the   state  of  this  country,  and 
the  many  acts  of  outrage  and   aggression   which 
had  been  committed  against  the   traders  by  the 
JHudson^s  Bay  people  and  these  settlers.     I  consi- 
der that  1  have  a  right   to  shew  the  exasperated 
state  of  mind  in  wliich  these  two  great  rival  com- 
panies were  to  each  other.  As  Mr.  Attorney  Gene- 
ral has  been  permitted  to  shew  that  we  took  Port 
Douglas,  I  have  a  right  to  shew  that  they  had  not 
-long  before  taken  one  of  our  forts,  cut  down  the 
pickets, and  floated  them  to  this  same  Fort  Douglas, 
where  they  were  found  at  the   time,  and  to  which 
Boucher  alluded  when  he  said  "  we  want  our  fort." 
Boucher,  I  fear,  was  not  understood  by  your  Lord- 
ships, when   the   witness  represented   that   Bou- 
cher said,  "  we  want  pMr /o//.''     Vour  Lordships 
"will,   during   the    course   of  this    trial,   see    that 
forts  have  been  taken  from  us,  as  will  as  by  us. 
Boucher's  allusion  was  to  the  taking  cf  Fort  Gib- 
raltar, a  North  West  fort,  which  was  razed  to  the 
ground,  and  ijoated  to  thiss^cne  Fprt  Douglas,  and 
this  outrageous  act  formed  only  qne  of  a  train  of 
vile  aggressions,  such  as  I  think  never  was  heard 
of  in  a  Court  of  justice  before.     This  furipus  and 
flagrant  outrage  bad  been  committied  only  a  lit- 
tle  before,  and  if  .this  party  had  actually  been 
sent  to  retake  their  for|,  J  do  not  cpnpeive  it  would 
hare  bejep  uoiustii^ble,  looking  at  the  state  of  the 
country.      That  the  principle,  .which  I  have  the 
honour  of  supporting  by  th^  authorities  of  Hale 
and  Blackstone,  is  applicable  to  this  case,  I  might 
be  permitted  to  meation,   is   agreed  by  all  the 
coupjsiel  engaged  in  the  defenoie  in  these  trials.  ap4 
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ttiey  are  not  a  few.  I»  therefore,  the  more  conff- 
dtiitlj,  submit  to  your  Lordship,  that  I  am  com- 
pletely entitled  to  go  into  evidence  of  any  circum- 
stance, which  will  have  a  tendency  to  shew  the 
state  of  hostility  in  which  these  companies  were, 
and  the  exasperated  state  of  mind  of  their  servants. 
Chief  Justice. — We  are  desirous  that  every  thing 
calculated  to  shew  the  innocence  of  these  prisoners 
should  be  brought  forward ;  we  are  Avilling  that 
you  should  shew  the  state  of  excitement  that  ex- 
isted at  the  time  of  this  truly  lamentable  atfray, 
but  it  can  not,  in  the  present  instance,  be  a  ques- 
tion that  can  at  all  bear  on  the  case,  one  way  or 
the  other,  whether  or  not  these  lands  were  evep 
bought  from  the  Indians ;  whether  they  were  hus- 
bandmen, traders,  or  settlers,  or  servants  of  the 
Hudson''s  Bay  Company,  is  of  no  sort  of  conse- 
quence to  the  question  before  the  Court,  which  is, 
whether  these  two  men,  Brown  and  Boucher,  are, 
or  are  not,  guilty  of  murder;  we  have  nothing  to 
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do,  at  present,  with  any  body  else. 

J\Ir.  Sherwood. — So  1  should  imagine,  my  Lord, 
and  it  was  therefore  that  {  considered  the  question 
of  the  Crown  a  very  improper  one,  and  opposed  it. 
IVtr.  Attorney,  however,  was  allowed  to  put  it,  and 
from  the  answer  it  appeared  that  Fort  Douglag 
ivas  taken  possession  of,  and  the  settlement  was 
destroyed  or  broken  up.  This  is  no  way  connect- 
ed with  the  charge  of  murdering  Robert  Semple, 
of  which  these  two  men  are  accused,  and  yet  it 
may  prejudice  their  case  very  much  if  they  were 
not  permitted  to  shew  that  forts  had  been  taken 
from  them,  and  as  to  the  Lands,  that  they  belonged 
to  the  Bois-brules,  (of  which  people  the  prisoner 
Brown  is  one,)  and  that  these  people  had  no  right 
to  them  whatever,  though  they  had  taken  posses- 
sion of  them.  My  question  was  to  ascertain  whether 
thti  ^ois-bi'uies  acjkuowledgecil  th^'ir  posseaeioor 
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'  Cliief  Justice. — Your  question  might  perhaps  b« 
«o'  put  as  to  ascertain  whether  thej  had  a  quiet 
possession,  but  it  could  not  be  permitted  to  be 
taken  any  fiirther.  The  question  of  Mr.  Attornej- 
Generai  was  to  shew  the  disposition  in  which  they, 
left  home,  and  came  to  this  place,  and  any  thing 
that  vvill  shew  the  temper  of  mind  of  these  people 
must  undoubtedly  be  evidence  in  an  offence  where 
the  quo  animo  is  the  very  foundation  of  the  crime. 
On  the  other  hand,  you  certainly  are  at  liberty  to 
fc'hew  any  thinjj;  you  can  that  will  demonstrate  the 
temper  of  mind,  created  by  circumstances  of  con- 
tinued irritation,  to  be  such  as  must  reduce,  on 
the  part  of  the  prisonfcrs,  this  case  from  aggravated 
murder,  to  manslaughter;  so  long  as  you  shew  a 
continuance  of  this  irritation,  by  proving  that  the 
state  of  excitability  in  which  the  tempers  of  these 
people  were  left  by  the  contests  in  which  thej 
yfere  engaged  never  allowed  their  passions  to  cool, 
you  may  certainly  go  back  to  any  distance  of  time, 
out  you  miist  never  lose  sig-ht  of  this  rule,  that  it 
must  be  an  uninterrupted  irritation,  of  an  extent 
sufficient  to  diminish  the  crime  to  manslaughter,  if 
proved  against  the  prisoners. 

Mr.  Sherwood. — That,  my  Lord,  is  all  we  want. 
Nor  should  we  ever  have  asked  for  that,  bad  not 
the  Attorney-General  called  this  place  a  settlement, 
and  following  up  his  opening  speech,  he  would,  by 
his  examination  of  this  man,  (who  is  a  very  (it  per- 
son,) have  led  the  jury  to  infer  that  this  was  an 
infant  settlement  of  industrious  farmers,  who  had 
been  completely  rooted  out  of  their  legal  posses- 
sions, without  any  provocation  whatever,  by  these 
hard  hearted  Bois-orulis  ;  instead  of  which,  it  will 
in  the  sequel  appear,  that  this  flourishing  settle- 
ment, without  a  single  house,  was  nothing  more 
than  the  camp  of  the  huBters  9>nd  siprvants  of  (he 
Iludson's  B^y  trade  re. 
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»iJl^orney 'General — It  matters  not,  as  I  consfder 
jiN,  whether  they  were  settlers,  hunters,  or  traders^ 
ihey  are  equaily  entitled  to  the  protection  of  the 
,1aw,  and  to  take  the  hfe  of  the  pne  or  other  un- 
justifiablj  is  murder.  There  was,  as  I  stated  in 
my  introduction  of  tliis  case  to  the  attention  of  th|t 
jury,  a  settlfunent,  and  the  object  with  which  these 
'people  siet  out  was. to  destroy  it.  I  have,  by  this 
,\vitness,  shewn,  that  it  was  destroyed  by  them ; 
so  far  their  acts  correspond  with  what  I  allege  was 
their  original  intention,  namely,  the  destruction  o^ 
the  settlement. 

Chief  Justice.-^\i  appears  rather,  Mr.  Attorney, 
.(o  have  been  habitations  than  a  settlement. 

Mr.  Sherwood. — And  those  the  habitations  of 
.the  servants  of  the  Hudson^s  Bay  Company,  i^-^ 
itead  of  agriculturists  and  farmers.     , 

.  Cross-examination  continued  by  Mr,  Sherwood^  i» 

Heden. — I  was  in  the  battle  of  the  19th  June, 
.1816.  I  did  not  sec  the  cannon  which  the  settlers 
>ve  met  said  the  Bois-brules  had  with  them. 

Chief  Justice  {to  Mr.  Sherwood.) — My  brother, 
fCampbell,  has  just  spoken  to  me  to  say  that  he 
ivishes  you  most  perfectly  to  understand  that, 
th(  ugh  you  are  permitted  to  go  bacl^,  you  must 
go  no  farther  than  yoti  csin  keep  up  a  degree  of 
excitement  sufficient,  if  the  prisoner  should  be 
found  guilty  of  the  dea^h,  to  diminish  the  oifence  to 
jpianslaughter.    I  therefore  remind  you  of  it  again. 

Cross-examination  cofUinued  by  Mr.  Shertpootfrtik 

Heden. — The  Bols-brules  did  not  coma  to  our 
fort  on  the  19th ;  they  kept  at  abouta  quarter  of 
a  mile  distant  from  it,  and  passed  it.  We  had 
cannon  at  the  fort.  ,       ^         .    * 
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Mr.  Sherwood. — Did  you  take  them  to  the  baltl/^ 
with  you,  or  did  Mi*.  Seuiple  send  for  them  after? 

>V»l'dii  ?  It 

Hedm- — No,  we  did  not.  Mr.  Semple  sent  Mr. 
3ourke  for  one,  after  thepeoole  met  us,  and  said 
,the  Half-breeds  had  come  with  caiis  and  cannon. 
'  Mr.  Sherwood.— \)\(\  Mr.  Semple  want  a  cannon 
to  see  what  those  fellows  were  about,  or  what 
did  he  want  it  for,  if  he  did  not  go  out  to  fight  ?x 

fjeden  not  answering  for  soni^  time^  the  question 
was  repeated^  Mr.  Sherwood  adding^  that  heinsisted 
upon  an  answer.,  tfiough  the  witness  was  swearing  in 
Jpis  own  came. 

Chief  Justice.-r^Vo  not  say  that,  Mr.  Sherwood« 
He  is  a  witness  brought  here  on  the  part  of  the 
Crown,  and  entitled  to,  and  shall  receive,  the 
protection  of  the  Court.  Every  man  is  bound  to 
appear  in  Court  and  give  his  evidence  in  all  cases 
when  subpoenaed,  whether  of  breach  of  .the  peace, 
felony,  murder,  or  any  oth^r.  Po  not,  therefore^ 
talk  of  being  a  witness  in  his  own  cause,  when  he 
is  here  on  behalf  of  the  Crown.  •*  -^j 

Mr.  Sherwood. — I  assure  your  Lordship  that  no 
word  shall  be  used  by  me  that  is  not  well  weigh- 
ed ;  he  has  told  us  he  was  in  the  battle  himself, 
and  before  we  have  done  with  the  business  we 
may  perhaps  give  a  very  different  appearance  to 
the  proceedings  of  the  19*','  June,  to  what  Mr. 
Heden  has  put  upon  them.  You  was  in  the  bat* 
tie,  was  not  you,  on  the  IQ^'^June.^  -^  «r  7. 

Heden.— \  do  not  know  that  it  was  a  battle. 

Mr.  Sherwood. — Why  I  thought  you  said  just 
i)ow,  that  you  was  in  the  battle. 

Heden. — I  do  not  know  that  it  was  a  battle ;  we 
were  ordered  not  to  fire,  but  if  it  bad  been  a  bat- 
tle, I  should  suppose  we  would  have  fired.  We 
did  not  go  to  fight;  all  the  governor  aaid  was  to 
see  what  those  fellows  wanted.         r  -  ,        >.  •    i 
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:''J^r,  Sherieood. — You  had  gups  when  you  .went 
^•ut,  you  say,  had  they  bayonets  to  them  ? 

Heden — Vies,  some  of  them  had  bayonets,  iict  aH. 

Mr.  Sherwood. — If  you  did  not  go  to  fight,  what 
did  you  want  with  bayonets,  were  they  to  spear 
.fish  ? 

Hcden. — 'I  do  not  know.  I  only  know  that  the 
governor's  orders  were  not  to  fire  ;  he  said  he  did 
iiiot  want  any  finng  at  all ;  he  only  wanted  to 
jsee  what  these  people  wanted.  He  said  we  must 
see  what  those  fellows  want. 

Mr.  Sherwood.— Take  care  and  don't  swear  too 
fast.  As  he  was  your  governor,  you,  I  suppose, 
were 'bound  to  do  all  he  told  you  to  do.  If  he  had 
led  you  put  to  attack  this  party,  who  had  passed 
Tour  fot't  -without  molesting  it,  you  would  have 
peen  bound  >o  ohej*  him,  as  you  say  he  was  your 
governor? 

Heden. — ^He  was -our  governor;  we  always  cal- 
led  him  governor,  and  obeyed  him  as  such.," 

Mr.  Sherwood. — ^Now,  1  do  not  know  whether, 
under  the  permission  I  have  obtained  for  conduct- 
ing this  defence,  your  Lordship  will  be  disposed 
to  permit  me  to  follow  up  the  last  question,  by 
askin<;  the  witness  if  he 'knows  who  made  him  a 
governor,  because  he  was  just  as  much,  or  n© 
more,  a  governor  than  he  was  a  bashaw,  and  we 
consider  it  extremely  important  to  let  the  jury 
have  that  fact  before  them  in  evidence  to  counter- 
act any  unfavourable  impression  which  Mr.  Attor- 
ney-General's opening  may  have  made. 

'Chief  Justice. — You  may  call  him,  or  they  may 
oall  him,  just  what  they  or  you  will.  Landlord, 
master,  governor,  or  bashaw,  it  makes  no  differ- 
ence, to  the  fact  which  the  witrress  has  most  di- 
stinctly sworn  to,  viz  .that  they  had  received  inform- 
ation that  they  were  to  be  attacked,  and  in  con- 
sequence thereof,  had  kept  a  eonstant  look-out, 
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an(3  on  the  l9**»day  of  June,  a  krge  party  of  anai' 
ed  hortenien  being  seen  from  the  look-out  placc^ 
about  twenty  of  them  accompanied  Robert  Semplof 
vrhom  they  had  been  accustomed  to  call  governof* 
Semple,  to  see  what  they  wanted ;  that  a  parley 
took  place  between  one  of  the  other  party,  and 
Mr.  Semple,  in  which  high  words  passed,  and  I\1r« 
Semple  told  his  people  to  make  Boucher,  one  of 
the  men  at  the  bar,  a  prisoner ;  that  Boucher  slid 
from  his  horse,  and  joined  his  own  party,  and  inio 
mediately  a  firing  commenced  from  the  Half-breeds, 
and  by  the  second  shot  Mr.  Semple  fell,  and  sub- 
sequently nearly  the  whole  party.  Now  how  these 
circumstances  are  to  be  at  all  varied  by  the  name 
given  to  this  unfortunate  gentleman,  I  can  not  fop 
a  moment  conceive.  Indeed  I  think  it  approach- 
ing very  closely  to  what  1  have  before  remarked 
as  one  of  the  abuses  of  the  humanity  which  led  to 
assigning  counsel  to  prisoners,    i  -i >4.>;,^  -;#/  y,^  >^- 

Mrs  Sherwood. — There  shall  be  nothing  like  pe- 
tulance on  my  part,  I  assure  your  Lordship,  and  t 
hope  there  will  be  none  on  the' part  pf  the  Crown 
officers,  but,  with  great  deference  to  the  Court,  t 
must  be  permitted  to  do  away  the  smallest  impres- 
sion that  can,  by  possibility,  attach  itself  to  the 
mind  of  even  a  smgle  gentleman  of  that  respecta- 
ble jury,  from  the  course  which  has  been  pursued 
on  the  part  of  Crown.  I  know  that  with  loyal  sub- 
jects, a  degree  of  awe  attaches  itself  to  any  thing 
approaching  to  contempt  of,  or  opposition  to,  le- 
gitimate authority,  and  if  the  gentlemen  of  the  jury 
could  once  be  made  to  believe  that  Robert  Semple 
was  a  governor,  appointed  by  the  authority  of  the 
Prince  Regent,  like  the  illustrious  governor  of 
the  Canadas,  or  his  distinguished  relative  Sir  Pe- 
regrine Maitland,  the  situation  of  the  prisoners  at 
the  bar,  would  indeed  be  critical.  I  must  there- 
fore, shew  the  jury  that  he  was  no  more  a  govera< 
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<)p  liidft  ho  t<ras  a  Turkish  bashft'\fr,  ho  Word  lliart 
hfe  wfts  an  emperor.  Did  you  ever  ask  this  go- 
vernor of  yours^  hotV  he  become  ifeo  ?  )'0u  don't* 
I  suppos6,  know  whether  he  had  ^  commission 
from  his  Majesty  or  the  Piince  Height,  in  the 
4ame  way  that  the  Duke  of  Richmond  and  Sir  Pe- 
regrine Maitlandf  who  ftre  governoi  fe.  have  ? 

Heden.^  do  not  knoW  KoW  he  was  a  goVerti- 
br.    I  nev^r  asked  him  j   it  was  hot  my  place  to 

do  90. 

.  Mr.  Sherwood.'-^You  do  not  know  whether  thW 
North-West  Company  acknowledged  him  as  a  go- 
vernor, whether  they  called  him  iheir  gotJ-ernor. 

AttorwBy-Genkral. — I  really  can  not  see  upon 
#hat  ground  it  is,  that  the  learned  gentleman  pntii 
questions  of  this  natuie  to  the  witness.  If  I  had 
t)ut  the  offence  on  a  diflffercnt  footing  to  what  it  is,* 
hj  chafging  the  prisoners  tvith  levying;  ^'ar  against,' 
and  m  that  v^ar  killing  the  governor  of,  the  colo* 
liji,  there  would,  perhaps,  be  some  ocfcasion  fop 
inera,  but  in  thigi  case  of  murder  of  an  individual, 
I  do  not  conceive  to  what  object  they  are  to  tend. 

Mr.  Sherwbo(l.^^W\\\  the  Crown  admit  tlifet  hi^ 
Vva3  nbt  k  j^Vernbr;  that  he  had  no  authority 
Constituting  liim  a  goVernbi*.  If  the  Attorney-Ge- 
neral wjll  admit  that  he  Was  riot  a  governor,  I  have 
ho  desire  to  put  a  i^inglc  question  on  the  subject 
of  his  assumption  of  authority. 

MorniRy-Generdl^^l  hav6  hothln^  to  do  with 
tvhat  his  rank  wad,  ^or  it  cati  be  of  no  consequencti 
tvhat  bis  rank  or  aiuthority  might  really  have  beenf 
or  what  he  might  have  assumed.  He  wais  gene- 
tally  known  in  that  country  tinder  the  app'eiiatiohi 
bf  governor  Sethple;  but  1  neither  admit  that  hei 
tvas  not  legally  a  governor,  nor  do  I  assert  tha^ 
he  was.  1  do  not  charge  thiese  men  with  thdi 
hiurder  of  govertior  Semple,  but  they  are  indict* 
ftd,  ad  principals  in  the  second  degreie,  in  beiftj[ 
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present  aiding  Cuthbort  Grant  to  murder  Roberf 
Semple,  we  say  nothing  about  governor  Semplo. 

Mr.  Sherwood. — Very  well,  then  good  bye  to 
the  governor.  Do  you  remember  any  conversa- 
tion at  the  time  of  your  going  out  with  J^r.  Sem- 
ple. Speak  of  Mr.  Semple,  because  he  h  not  t6 
be  governor  any  more.  Do  you  recollect  his  say- 
ing any  thing  about  taking  of  pemican. 

Htden. — I  do  not  remember  any  conversation  at 
the  time  of  going  out^  except  what  I  have  men- 
tioned about  going  to  see  what  they  wanted,    t 
am  sure  that  we  did  not  go  to  take  pemican,  not 
did  I  hear  Mr.  Semple  say  any  thing  about  tak- 
ing it  from  the  North  West  Company,  or  that 
he  would  have  their  lives.     I  know  what  pemicaft 
is.     I  have  frequently  eat  it  myself;  it  is  food  pre- 
pared for  the  support  of  the  traders,  and  is  carried 
frequently  from  one  post  to  another  where  it  is 
wanted.    .Ido  not  remember  any  other  conversa- 
tion but  what  I  have  told.     The  Half-breeds  had 
passed  our  fort  before  we  went  out ;  they  did  not 
mterrupt  us  in  going  by.     I  can  not  say  whether 
they  would  have  come  back  fo  us  if  we  had  not 
gone  out  to  them.  The  rivers  which  form  what  are 
called  ihe  Forks  of  Red  River  are  the  Red  and  the 
Assiniboin  Rivers,   and  Fort   Douglas  is  at  thp 
Forks.     The  Red  River  receives  the  Assiniboin 
river  at  the  Forks,  and  they  both  fall  into  Lake 
Winnipic  {A  map  was  here  handed  to  witness^  who 
said  he  did  not  understand  much  about  Tnaps.)     Thfe 
Half-breeds  were  mounted  on  horseback.     Fort 
Douglas  was  fortified.    It  had  been  fortified  for 
fear  of  the  North  West  people  and  Half-breeds 
coming.    I  did  not  hear  governor  Semple  say  that 
he  would  fire  on  the  Half-breeds,  nor  did  I  hear 
Mr.  Holte  or  any  other  person  say  they  would,  t 
read   and  write   very  little.      I  do  not    think   I 
should  know  Mr.  Holte^g  writing,  (a  letter  was  htrt 
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l^iotU    but  he  snifl  he  could  not  say  whither  it  tOa§ 


JUr.  Hollc's  writing  or  not. 
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Mr.  Sherwood. — Did  you  cvi-r  say  to  any  body^ 
no  tnatter  whom,  "  we  have  been  disappoiiitti), 
**  we  deserved  whal  w<j  got,  wv  liied  first,  and  if 
**  we  liad  got  the  better  jkve  should  have  sei  vcd 
•*  them  tlje  same."  or  woids  to  tliat  elFect  ?  Now 
recollect  you rsejf.  Did  you  ever  tell  ar>y  body  so? 
Heden. — No,  1  did  not*  1  never  said  any  thing 
like  it. 

J\Ir*   Sherwood. — And    every    tliliifij    you    have 
sworn  to,  to  day,  is  as  true  as  tliis  ?  Is  it? 
.7  Heden. — ^Yes,  it  is  all  true. 

tMr.  Sherwood. — I  ask  you,  is  it  all  as  trrie  at 

this^  "  that  y.ou  never  said  your  party  fired  first  ?'* 

Heden. — I  never  did  say   so.     1  could  not,  be* 

cause  1  knew  the  Half-breeds  fired  first,  arid  ail 

I  have  sworn  to  is  as  true  as  this,    /ui*  f  « 

Mr.  Shericood, — You  have  spoken  of  a  report 
thit  you  were  to  be  attacked,  where  did  that  re* 
port  come  from  ? 

Heden. — We  were  warned  by  some  Indians  that 
they  were  gathering  at  Qui  ^ppelJe  to  attack 
us,  and  we  had  been  told  before  that  we  were  to 
be  attacked.  They  did  not  t  II  u-  that  Brown 
and  Boucher  were  to  attack  us.  'J  here  was  a  fori, 
a  little  above  Port  Douglas  belonging  to  the  North 
West  Company.  I  was  told  it  was  destroyed,  but 
I  do  not  know  that  it  was ;  it  mi<rht  have  been 
tent  down  to  Fort  Douglas  >n  a  raft,  and  I  might 
iiave  seen  it,  but  I  do  not  know  that  I  did,  we  see 
so  many  rafts  there  that  it  would  I  e  haid  to  teli 
one  raft.  It  was  generally  said  Fort  Gibraltar 
"Was  taken  by  the  Hudson's  Bay  people,  that  is  all 
I  know  about  it. 

%/Jttorney-GeneraL — It  is  no  matter,  for  it  can  not 
be  evidence,  either  one  way  or  the  other.  It  haos 
nothing  to  do  with  the  ca«e.  ,.  ,;,<,   vvv  .  .  \:  v     .# 
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thief  Justiee.^l  do  not  know  j  it  may  depend 
upon  how  long  it  was  before  this  aflfair  of  the  19th 
June,  took  place. 

Mr.  Shertoood. — I  will  ask  jou  once  more  before 
I  finish  with  you  ;  did  you  ever  tell  any  body  in  this 
towHi  or  any  where  else,  that  it  was  your  pa.  ly 
or  the  Hudson's  Bay  people,  who  fired  first  f 

Htden.^—i  have  told  you  before. 

Mr.  Sherwood. — And  you  must  tfell  vat  again. 

Heden. — I  never  did  say  that  dtir  party  or  the 
Hudson's  Bay  people,  fired  first  Whfcn  Bouchei: 
said  he  wanted  their  ibrtj  he  did  not  say  Fort  Gi- 
braltar, but  I  do  believe  that  hfe  nleant  Fort  Gi- 
braltar. ■^.,y-,"-'  .^%; 


Re-examined  by  the  Attorney-General,  ' 

Heden.'-l  do  not  know  that  it  was  taken,  for  I 
clid  not  see  it  taken.  I  heard  that  it  was  taken  in 
March.  ^'  ^^''"■•v  ':; 

Attomeif-Getitral — And  this  battle  was  the  19tli 
June,  I  should  therefoi'e  think,  it  can  be  of  no 
consequence. 

Mr.  Sherwood:— yiVe  have  as  yet  only  got  a  part 
of  the  truth  from  this  witness,  but  we  shall  pfove 
it  by  others.  It  was  taken  in  the  early  part  of  the 
summer,  and  floated  down  to  Fort  Douglas.  The 
Red  River  is  frozen  up  in  March,  and  long  after, 
therefore  it  could  not  have  b^en  in  March.  You 
say  you  had  notice  sbme  tiiiie  before  that  the  Half- 
breeds  were  to  attack  you.  Whelt  was  the  inform- 
ation which  ybu  riecfelved  ? 

Heden. — We  were  told  thtey  were  to  asisemble  at 
Fort  Gibraltar,  when  the  river  broke  up,  and  at- 
tack us. 

Mr.  Sherwood. — And  you,  lik^e  good  generals, 
attacked  them  first ;  however,  we  will  leave  the 
fort,  as  ybU  did  nbtlee  it  takeb,  and  go  to  Paul 


'i 


'-I 


'■"J ' 


''^h' 


■i    Y 


■/  I     '■ 


M 

-  -\i 

■^1 


•:..v  c'<r 


:.'■  ,  >■■ 


•^r-^A- 


■'%.•./-'-.- 


'^^sii'4 


lU 


'J  I 


(      ,! 


IV 


Brown,  of  whom  you  have  given  us  this  terrible 
Account.  You  saj  he  spoke  to  jou  in  the  Cree 
language.  Have  the  goodness  to  tell  in  Cree  what 
he  said  ? 

Heden. — Brown,  when  he  came  to  my  tent  spoke 
in  Cree.  Witness  here  repeated  some  Indian  words, 
and  said  that  in  Engliah  it  was.  *^  I  have  killed  six 
**  Englishmen,  and  you  shall  be  seventh.^*  1  had 
no  quarrel  with  Paul  Brown.  It  took  place  on 
the  20*''  June,  the  day  after  the  battle  at  the  plains. 
I  can  talk  a  little  Indian,  and  so  I  could  in  June 
1816,  when  this  happened.  I  should  have  under- 
stood Brown,  had  I  not  been  able  to  speak  it,  as  he 
put  up  his  fingers,  and  made  signs. 

Mr.  Sherwood. — I  am  afraid  your  Indian  educa- 
tion is  of  a  very  recent  date.  Can  you  say  any 
thing  else  in  Cree,  or,  I  ask  you  on  your  oath, 
could  Tou  at  that  time  speak  any  Indian  ? 

Heden. — I  could  speak  it  then  as  well  ag  now. 

Chief  Justice. — He  says  if  he  had  not  spoken  it, 
he  should  have  understood  the  prisoner  by  the 
fiigns  he  made,  besides  he  has  given  you  the  words, 
and  swears  that  he  knew  them  then,  as  well  as 
now,  and  he  has  given  you  their  meaning;  tHtre 
are  persons  here  understanding  Cree,  I  dare  say. 
You  understood  him,  did  you,  by  what  he  said, 
and  by  signs  ? 

Heden. — I  understood  the  words  he  said,  and  I 
should  have  understood  them  by  the  signs  he  made. 
I  do  not,  know  of  any  pemican  being  taken.  I  did 
not  assist  to  take  any;  there  was  a  report  of  it 
having  been  taken  from  the  North- West  Company^ 
this  was  about  1813  or  1814. 

DONALD  McCOY,  Sworn. 

Examined  by  the  Solicitor-General. 

McCoy. — I  arrived  in  the  Red  River  country  ia 
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1812,  and  I  was  there  in'  1816,  in  the  month  of 
June.  I  heard  a  little  beforie  June  1 8 1  (>,  of  threats 
to  destro^r  the  colony  at  Red  River.  I  had,  as 
long  as  1  had  been  there,  heard  that  its  destruc- 
tion wad  threatened,  but  I  heard  it  then  more  par- 
ticularly than  before.  I  saw  in  that  year,  in  the 
tnonth  of  May,  Cuthbert  Grant,  at  River  Qui  Ap- 
^elle,  as  I  was  stopped  hy  him ;  I  do  not  know  if 
boucher  was  with  them,  but  {  saw  him  afterwards 
Bt  Brandon-house.  I  was  coming  down  the  River 
Qui  Appelle,  with  torovisions,  and  was  stopped  by 
Cuthbert  Grant,  and  made  prisoner  by  him  and  an 
tirmed  party,  and  taken  bick  to  the  North -West 
Company^s  fort  at  Qui  Appelle.  It  ivas  in  May  that 
same  yeftr,  that  this  happened.  Cuthbert  Grant  and 
the  prisoner  Paul  Brown  were  among  that  partr* 
but  jBoucher  was  not.  There  were  about  twentyw 
seven,  or  twenty-eight  persons,  but  with  the  Bois- 
brules  there  were  fifty  or  sixty.  I  saw  Francois 
Deschamps,  and  he  was  there.  Cuthbert  Grant 
cofnmanded  the  party  who  took  me  prisoner. 
Whili?t  at  the  fort  at  Qui  Appelle,  (where  I  was 
kept  f6ur  days,)  1  heard  Deschamps  say,  they 
mu3t  go  down  and  destroy  the  colony  at  Red  Ri- 
Ver.  I  saw  the  prisoner  Boucher  at  Brandon-house, 
he  said  he  was  glad  oar  people  were  taken  at  Qui 
Appelle,  and  when  I  answered  that  there  were  t 
^ood  many  more  at  the  settlement,  he  said  they 
Ivould  go  down  and  destroy  it.  This  was  the  very  ' 
«nd  of  May,  or  mFght  perhaps  be  in  June.  We 
left  the  armed  force  which  nad  taken  me  prisoner 
at  the  fbrt  at  Qui  Appelle,  dnd  Went  on  to  Bran- 
don-house. Boucher,  one  of  the  prisoners,  was 
there.  Hook  wais  not,  tieither  was  Grant.  Very 
«oon,I  believe,  only  one  night ^fter,  we  continued 
tour  route  to  the  settlement.  I  heard  no  other  than 
what  I  have  told,  but  when  we  got  to  the  settle* 
ment,  we  heard  the  report  that  they  expected  to  b* 
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attacked,  and  ihoy  wero  armed  to  protect  them< 
selves.  We  always  kept  a  look-out  at  the  fort, 
and  on  the  }9^^  June^  some  one  at  the  look-out 
gave  notice  that  a  party  were  coming  down  to- 
wards the  settlement.  The  governor  came  out 
with  a  spy-gla&St  and  after  looking  through  it,  he 
called  to  about  twenty  of  his  people  to  go  with 
him,  and  see  what  they  wanted.  I  was  one  that 
went  out  widi  governor  Semple.  We  were  armed, 
and  as  we  were  going  along,  Mr.  Holte^s  gun  went 
off  by  accident,  and  the  governor  scolded  him  for 
not  taking  better  care.  A  short  time  after  this, 
we  were  surrounded  by  this  party,  who  were  ge- 
nerally painted.  I  knew  some  of  them;  we  were 
close  to  them  or  nearly  so,  but  I  do  not  know  if 
Boucher  was  painted,  or  if  Deschamps  was  there. 
They  were  strongly  ar'med,  having  guns,  bows 
and  arrows,  spears  and  tomahawks.  When  they 
were  surrounding  us  we  stopped,  for  they  came 
up  very  quick,  being  on  horseback,  and  were 
going  to  five.  Mr.  Semple  ordered  us  to  stop,  and 
see  what  they  would  do^  1  saw  a  shot  fired,  but 
before  that  took  place,  Boucher  came  out  from  his 
party,  and  came  over  to  ours,  and  had  some  con- 
versation with  the  governor,  and  I  saw  the  govern- 
or catch  hold  of  the  butt  of  his  gun.  I  heard  at 
the  same  time  some  words,  but  could  not  under- 
stand what  they  were.  Bducher  then  sprang  off 
his  horse. 

Mr.  Sherwood. — Will  your  Lordships  allow  me 
to  ask  yod  if  you  have  taken  that  the  witness  saw 
Mr.  Semple  take  hold  of  the  butt  of  Boucher^sgun, 
because  1  consider  it  very  material. 

Chief  Justite. — I  have  taken  it.  What  did  Bou- 
cher do  when  Mr.  Semple  took  hold  of  the  butt  of 
his  gun  } 

McCop — He  got  off  his  horse,  and  as  soon  as 
he  was  off,  I  heard  a  shot^  and  saw  Mr.  Ilolte 
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iViCt  and  immediately  after,  another.    I  afterwardf 
saw  that  most  of  my  party  wcr«*  down.     Governor 
Scmple  waa  l^illod  directly  alWr  Mr.  HoUo,  for 
two  shots  went  off  directly  after  one  another,  by 
one  of  whicli  (the  first)  Mr.  Holte  fell,  and  by  the 
other,/Vlr.Sempl€,  who  immediately  called  out  tuhis 
people  to  do  what  they  could  tQ,  take  care  of  them- 
selves.    I  did  Ore  mysflf,  but  not  before  Mr.  Holte 
and  governor  Semple  fell,  nor  did  I  hear,  nor  do 
Ibelieve,  that  any  of  our  party  did.     I  do  not  know 
what  they  did  after  I  saw  most  of  our  people  down, 
^s  I  endeavoured  to  make  miy  escape.     The  next    . 
day  I  saw  one  of  our  party,  whom  I  had  heal'd  call 
for  mercy,  with  his  head  cut  open.     Some  of  this 
party  wore  Indians,    and  some  Half-breeds,  and     > 
some  Frenchmen.     CuthbertGraiit  was  there,  but   ' 
I  do  not  know  that  he  was  at  the  head  of  the  par-' 
ty.     The  Half-breeds  do  not  generally  paint,  it  is 
not  Common  for  them  to  do  so.     There  were  only 
three  or  four  of  our  party  who  made  their  escape. 
I  got  to  Fort  Douglas  that  night,  and  f  slept  there ;    . 
the  next  day  I  saw  Bouther  come  with  the  party 
to  the  fort.     I  knew  Grant,  Boucher,  Fraser,  and 
Paul,  (//i«  prisoner  Brown^)  who  were  among  them.   < 
I  do  not  know  if  they  were  ail  ther€  th«  day  be- 
fore.    I,  that  day,  heard  Brown  ask  whei^e  Heden 
was,  and  his  (Hcden's)  wips  said  he  was  in  the 
tent,  and  I  heard  Brown  say,  that  he  would  kill 
him.     I  saw  governor  Semple  fall.     I  caA  not  say    . 
ifCuthb^rt  Grant  fired  iiU  him,  nor  if  the  shot  I 
saw  him  receive  killed  h>mt  nor  did  I  see  him  alive  *' 
afterwards.      He  was  wounded  in  the  thigh  and 
in  the  arm.     I  did  not  see  him  buried. 

j1  Jttrof. T-Waa  there  any  blood  when  Mr.  Semple 
was  wounded  and  felt  ? 

McCoy. — Yes,  there  was. 

Chief  Justice. — Did  you  not  say,  that  you  went 
away  directly  ypu  saw  Mr.  Semple  fall  ? 
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McCoy.-r^'When  I  made  my  escape  I  only  %^^ 
|bur  or  five  of  our  party  alive.  When  we  went  out 
I  heard  Mr.  Semple  say  nothing  but  that  he  woul(^ 
go  and  see  what  those  people  wanted,  or  whai 
those  fellows  were  doing.  As  we  were  going  a- 
long,  the  women  came  running  towards  U9.  Thero 
were  some  of  the  settlers  taken  prisoners  before 
the  party^s  coming  up,  and  I  saw  them,  but  I  did 
not  see  them  taken.  The  gun  by  which  Mr.  Holte 
was  killed,  was  not  fired  near  me  nor  by  any  of 
our  party,  as  I  think,  if  it  had  been,  i  must  have 
heard  it  nigher.  My  back  was  towards  Mr.  Holte 
at  the  time,  and  when,  on  hearing  the  report  of 
the  gun,  I  turned  round,  I  saw  him  down,  being 
wounded.  I  only  saw  one  of  our  party  fire,  anq 
he  was  with  me  ;  it  was  on  our  retreat,  a  man  on 
horseback  was  coming  down  upon  up  with  a  spear^ 
and  we  fired. 

Cross  examination  conducted  by  Mr.  Sherwood. 

McCoy. — I  did  not  see  Boucher  fire  during  the 
iwhole  anray,  nor  did  I  see  Brown  there.  I  do 
not  know  that  Fort  Gibraltar  was  taken  from  the 
North-West  a  littljB  before  the  provisions  were 
taken  from  us  by  them.  I  do  not  kno#  of  any 
other  pemican  being  taken.  I  do  not  know  of 
any  thing  taken  from  the  North- West  Company. 
I  know  Air.  Miles  M^Donell;  be  had  command 
of  us  before  governor  Sample.  I  know  of  a  pro- 
clamation of  Miles  M^Donell.  I  read  but  very 
little,  not  enough  to  understand  the  proclamation, 
but  1  know  there  was  one.  After  this  proclama- 
tion, I  do  not  remember  that  two  trains  of  pemican 
were  taken,  but  I  do  know  of  some  boat  loads  be- 
ing taken  by  our  people  from  the  North- West 
Company,  but  I  do  not  know  the  quantity,  but  I 
believe  two  boat  loads.     I  do  not  know  any  thing 
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of  the  great  quantity  of  petnican  taken  by  Mr. 
Spencer,  amounting  to  five  hundred  bags.  I  do 
not  know  of  any  pemican  being  taken  by  the 
North^West  people,  before  this  was  taken  from 
them*  There  were  cannon  at  Fort  Douglas,  but 
I  do  not  know  that  they  were  to  prevent  the  North- 
West  people  going  down.  I  heard  no  threats  from 
governor  Semple  mat  they  should  not  pass,  or  that 
he  would  fire  on  them  it  they  attempted  to  pass. 
The  party  had  provisions  and  went  with  carts, 
but  I  do  not  know  why.  The  North-West  Com- 
pany had  been  accustomed  to  send  their  provisions 
ny  water,  and  they  came  from  tne  river  Qui  Ap- 
pelle  to  Portaee  cles  Prairies  by  watei'  this  time. 
Portage  des  Prairies  is  a  good  day^s  march  from 
Fort  Douglas.  At  the  time  that  governor  Semple 
and  the  rest  of  us  went  out,  the  other  party  wero 
going  towards  the  settlement,  they  had  passed  the 
ilort,  but  had  not  come  towards  it.  I  saw  Mr. 
Semple  seize  the  butt  of  Boucher*s  gun,  but  I  did 
not  near  whether  he  threatened  him,  or  whether 
Boucher  was  in  fear  of  his  life.  I  did  not  hear 
what  passed  on  either  side. 

Mr.  Sherwood. — Did  yon  not  observe  what  Bou- 
cher did — did  he  laugh,  or  did  he  cry,  or  what  ? 

McCoy. — He  did  not  laugh  certainly.  I  did  not 
hear  what  passed.  I  fired  myself,  as  I  was  run- 
ning off,  at  a  man.  who  was  pu.'&uing  me.  At  the 
time  I  heard  our  people  crying  for  mercy,  it  was 
before  I  went  away,  both  parties  were  then  close 
together,  and  some  of  them  were  running  about 
John  Greer  it  was  that  I  heard  call.  I  heard  go- 
vernor Semple  order  Mr.  Bourke  to  go  for  a  can- 
non. I  did  not  see  that  the  North-West  had  any, 
but  the  settlers  we  met  said  they  had,  and  then 

Sovernor  Semple  sent  for  one.     I  did  not  see  that 
f  r.  Semple  had  a  gun  or  a  rifle. 
Mr,  ^hwwood. — You  have  been  talking  about  .a 
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fettlemeiit,  will  jou  now  tell  us  what  sort  of  set- 
tlement this  was?  and  what  grew  there  ? 

,  McCoy. — There  was  a  good  many  people  there, 
perhaps  forty  or  fifty*  who  lived  near  the  fort,. 
'  They  had  raised  grain. 

Mr.  Shenffood.-^ rain  I  what  sort  of  grain  ever 
Yfas  raised? 

McCoy. — Wheat  dnd  barley, 

Mr.  Sherv)Ood,^<A)o  you  naean  to  swear  that  they 
ripened?  .  » 

McCoy. — Yes,  it  had  ripened  the  year  before, 
and  was  gathered,  and  potatoes  ip  great  plenty; 
wheat  had  ripened,  and  was  sown  again  this  year. 
Mr-  Holte's  gun  went  o^  quite  by  accident,  and 
Mr.  Semple  was  quite  angry  with  hitn  for  not  giv-^ 
ing  better  care  to  his  gun. 

-i^\^>  Re-examinsUion  by  the  jiUorney-GemraL 

You  have  said  you  know  of  pemican  being  talseji 
from  the  North-Wcst  Company  by  the  HudsonV 
Bay  people,  did  you  ever  know  of  their  pi-  'pIq 
taking  away  the  lives  of.  any  of  the  Norti:  V  i% 
Company,  or  do  you  know  of  any  lives  bein^  )• .  -S 
in  any  other  affray  by  the  North- West  Company? 

McCoy. — No,  I  do  not.  I  do  not  think  there 
have  beep  any.  :     -    ■ 


JOHN  P.  BOURKE,  Sworn, 
.         Jitui  examined  by  the  Solici4Qr  GeneraL 

Mr.  Bourke. — About  the  month  of  June,  1816, 
I  was  at  Red  River;  there  was  a  report  current  at 
that  time  of  an  attack  being  expected  from  the 
North  West  people.  I  heard  that  they  were  as^^ 
sembling  at  a  North  West  post,  but  I  know  nothing 
myfelf  of  it  being  expected  particul^icly  froon  tht 
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people  of  Alexander  Mc^Donoell,  but  I  kepw  th^it  \% 
w^s  a  gQpGRfil  report  ll^at  the  settlement  W99  to  be 
Sittacke<it  >od  in  qonsequencc  of  this  expectation, 
«entries  w?re  kept  constantly  at  Fort  Douglas.     I 
reoicmber  the  19th  June  in  that  year;  about  five 
4»'cIock  in  ;^he  aft?rnaon  of  that  day,  notice  was 
given  by  the  man  upon  the  look-out  sts^tion  that 
the  Half  breeds  were  cpmiiig  down*    and  were 
going  towards  the  settlement.     Mr.  Semple  took 
bis  spy-glass  and  weut  to  the  look-out  station.     I 
accompanieti:  him,  and  aft^r  looking  boqa^  time,  he 
told  about  twenty  men  to  follow  him,  and  see  what 
these  people  wanted,  and  a  nuinber  accordingly 
went  out,  perhaps  about  twenty,  ov  rather  more; 
after  going  a  little  way,    we   m«(t  some  women 
coming  from  the  settlement,  rnnning  and  crying 
thatU^e  Half-breeds  were  coming  down  upon  them 
with  carts  and  cannon*     Upon  this  Mr.  Semple 
sent  back  to  the  fort  for  a  small  piece  of  ordnance 
which  was  there ;  it  w^s  me  that  he  sent,  he  de- 
sired me  to  go  back  and  get  the  cannon,  and  tell 
Mr.  McDonnell  to  send  as  many  men  as  he  could 
spare.     I  accordingly  went  back  and  got  the  can* 
non,  but  Mr.  McDonnell  cpuld   only  spare  one 
man ;  as  I  was  returning,  I  saw  the  Half-breeds 
coming   up  towards  t^he   governor's    party  in   a 
straight  line.     Presently  ^iTter  they  made  0  half 
circ]e,and  nearly  surf punded  them ;  I  saw  the  flash 
of  a   gun,   and:  immediately  after  another,   and 
shortly  after  I  savf  a  ge.ner£^  firing  along  the  whole 
line  of  horsemen.*  T^  Qring  ceasing  some  time 
after,  and  ^^eing  none  of:  our  party,  I  ww  afraid 
tha>t  I  might  be  intercepted  w^h  the  cannon*     I 
therefore  returned  with  it,  butidid  not  £0  back  to 
the  fort  myself,  as  after  we  had  gone  alittie  way, 
I  determined  to  go  and  s^p  what  had  become  of 
governor  Semple,   being  joined  &t  this  time  by 
sooie  mf^n  ynhQ  ihfid  qQ^le  after  me  from  the  fort. 
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■I  therefore  sent  the  man,  who  had  come  with  the 
eannon,  back  with  it,  through  the  bushes  to  the 
fort,  and  we  went  on  to  where  we  expected   to 
find  governor  Semple;  when  we  had  nearij  got 
to  where  we  supposed  he  might  be,  we  sew  some 
men  in  the  busnes,  and  also  farther  on  some  men 
taking  care  of  the  peppie^s  horses,  who  were  now 
.  dismounted  end  spread  over  the  eround,  but  I  did 
jAot seeanj  of  oiir  people.    'I  at  first  thought  that 
these  men  in  the  bushes  were  some  of  our  people, 
who- had  made  their  escape.   They  called  out  to  us, 
.tajing  they  wanted  us,  and  called  to  me  that  the 
governor  was  there,  and  wanted  me.    .1  stood  a 
little  time,  notknowing  whether  to  go  on  or  not, 
when  they  called  out  again,  *^  Come  on,  come  on, 
**  here  is  your  governor,  and  he  wants  yon,  wo'nt 
^*  you  come  andobeyhim.**    'They  werie  concealed 
in  the  bushes  and  brushwood,  but  [  saw  presently 
afterwards  that  they  were  'Half-breeds,  and  I  per- 
ceived one  of  them  in  a  sort  of  shirt,  with  a  large 
bunch  of  feathers  in  hishat,  resting  his  gun, upon 
a  stump  and  levelling  at  me.     I  and  those  that 
were  with  me,  immediately  turned  back,  and  as 
we  were  making  our  escape,  we  were  fired  at, 
and  I  was  wounded,  and  ^one  of  the  men  who  was 
with  me  was  killed  by  another  shot.    '1  do  not 
know  any  thing  about  who  fired  first  at  the  plains, 
but  I  always  heard  it  was  the  Half-breeds,  and 
that  Mr.  Holte  was  killed  by  it.     1  never  saw  Mr. 
Semple  afterwards.     I  saw  a  number  of  bodies 
from  the  window  of  my  room,  But  being  wounded 
I  could  not  go  about.     I  saw  both  the  prisoners 
afterwards  on  the  next  day  at  the  fort,  but  t  did 
not  speak  to  them.     I  understood  that  they  in- 
tended to  kill  two  or  three  more,  and  I  expected 
I  was  to  be  one.     The  fort  belonging  to  the  North 
West,  at  which  I  speke  of  the  people  assembling 
to  attack  the  settlement,  was  their  fort  at  river 
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Bm  AppH^e,  and  Mr.  Alexander  McDonneH  wai 
}h  charge  there.  I  saw  Cuthbert  Grant  on  tjhe 
day  after  the  outrage  at  the  fort.  I  could  not 
distinguish  him  on  the  19th,  but  I  always  heard 
that  he  had  the  command  on  that  day.  1  heard  it 
generally  said  so. 

Crosf-jexaminniion  conducted  by  Mr,  Sherwood. 

Mr.  Bmtrke. — Ever  since  [came  to  the  country 
in  the  Indian  territory,  I  have  been  a  clerk,  partly 
in  the  service  of  the  Hudson's  Bay  Company,  and 
afterwards  in  the  service  of  the  Earl  of  Selkirk,  at 
the  se^ttlement  at  Red  River.     I  have  heard  it  re- 

forted,  and  I  can  not  saj  I  have  any  doubt,  though 
do  iiQt  myself  know  it,  that  Elarl  Selkirk  is  in- 
terested tb  the  Hudson's  Bay  Company.  I  have 
heard  that  he  was  a  partner,  and  I  do  not  myself 
know  that  he  was  not,  any  more  than  that  he  was, 
1  always  observed  the  orders  of  Mr.  Semple,  and 
i  suppose  his  authority  came  from  the  Hudson's 
Bay  Company.  I  know  Mr.  Miles  McDonell; 
he  was  at  the  colony  before  Mr.  Semple,  and  I 
was  there  before  he  was.  I  have  seen  Mr.  McDo- 
nell write,  and  should  know  his  hand-writing  if  I 
saw  it.  ( The  proclamation  was  then  produced  and 
shewn  to  witness^  who  said,)  I  believe  the  signature 
to  this  paper  to  be  Mr.  Miles  McDonell's  hand- 
writing; I  have  no  doubt  of  it  at  all. 

Mr.  ^lerwood  moved  that  the  prodamalion  be  now 
read. 

Attomey-GeneraL-^l  wish  to  know  what  possible 
effect  any  proclamation  of  Mr.  McDonell's  is  to 
have  upon  this  charge,  or  upon  what  principle  it 
is  that  this  paper  is  to  be  introduced  as  evidence 
upon  a  charge  of  murder  against  these  prisoners. 
It  does  appear  to  me  a  most  extraordinary  course 
that  the^gentleman  is  taking. 
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Chief  Justict. — The  objept.i;s  evident.  This  is 
ithe  proclamation  we  have  heard  so  much  about, 
authorising  the  detention  of  provisions,  if  attempted 
to  be  sent  out  of  that  part  of  the  countrj  wliere 
this  colony  was,  and  which,  Qsthey  sptj,  rendered 
.1  it  necessary,  when  they  sent  provisions,  that  they 
should  be  jgiccouipanied  by  a  guard  to  protect 

.*    them,    .  •\'.m<^-\.^J^\:  ■ 

Mr.  Sherwood. — That  is  precisely  our  object, 
'  'and  one  which  tVe  (Consider  ourselves  perfectly 
.\    entitled  to  attain  in  this  ws^.  .  We  propose  to  put 
this  procIaQiatioD  in  as  eviflqnce,  and  then  shew 
^;    that  in  consequence  of  it  all  these  difficqlties  have 
occurred,  ana  by  which  we  mcian  to  justify  our 
conduct. 
4^        Chief  Justice.— A  fear  this,  under  the  ordinary 
.   course  of  criminal  justice  would  do  you  a  great 
deal  of  harm.     I  do  not  know  what  may  be  its 
effect  here,.     You  of  course  know  your  own  de- 
fence, and  it  perhaps  may  not  have  that  efiisct  in 
this  case,  but  in  ordinary  cases  it  certainly  would 
tend  to  prove  the  vmUus  animus^  and  to  account  for 
it.     Relative  to  the  right  of  putting  the  question, 
t      and  having  the  proclamation  read,  C  can  nQ|  but 
^ay  that  I  consider,  after  the  questions  pi'QilDsed 
by  Mr.  Attorney-General,   as  to  what  occ^ced 
;    after  the  murder,  I  do  nut  think  you  ought  to  be 
restricted.     I  certainly  consider  an  investigation 
into  events  that  occurred  even  one  day  after  the 
murder,  as  more  out  of  the  course  than  the  putting 
in  of  this  proclamation.     In  the  defence  an  unusual 
course  has  been  taken,  and  (rnm  the  necessity  of 
■    tlie  case  allowed,  and  they  say  that  a  part  of  this 
^     (»se  that  they  intend  to  make  ont  as  exculpatory 
^    of  their  conduct,    is  this  proclamation,   because 
they  allege  that  the  gricvancffs  of  which    they 
complain  were  committed  under  the  authority  of 
,    this  paper;   a  paper  issued,  ai|   they  say,  by  s 
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person  having  no  einthoritj  to  issue  it,  and  placing 
them  under  circumstances  that  had  thoj  not  re- 
sisted  it,  thej  mast  have  suffered  very  materially 
in  their  interests..  I  do  not  see  but  it  must  be 
read,  though,  as  I  said  before,  it  is  for  the  prison- 
ers' counsel,  to  consider  whether  it  may  not  d* 
harm. 

J^r.  SAencooc/.— That  we  will  risk.  We  wish 
the  proclamation  of  this  self-created  governor  to 
be  read ;  this  issuer  of  proclamations  might  as  le- 
gally have  issued  a  proclamation  forbidding  the 
people  of  Yonge-streeti  to  come  to  York  market. 
We  wish  the  proclamation  to  be  read  whatever 
may  be  the  effect.  i*4.^ 

jittorney 'General — I  certainly  object  to  any  pro- 
clamation of  Mr.  Miles  McDonelrs  being  read. 
I  feel  it  my  duty  solemnly  to  protest  against  it  be- 
ing admitted  as  evidence,  as  I  do  against  the  course 
which  the  gentleman  appears  to  have  marked  out 
for  conducting  the  defence.  I  have  no  wish  to  ek- 
elude  any  thing  that,  by  possibility,  can  be  benefi- 
cial to  the  prisoners,  and  that  can  consistently  be 
admitted ;  but  it  can  not  be  allowed  that  a  sort  of 
arbitration,  or  balance  of  crimes,  shall  be  made. 
Thity.  mode  of  justifying  one  crime  by  another, 
(admitting  for  a  moment  that  unjustifiable  acts 
have  been  committed  by  the  servants  of  the  Hud- 
son's Bay  Company,)  can  not,  I  maintain,  be  al- 
lowed to  be  proauced  as  any  defence  to  the  charge 
which  we  bring  against  the  prisoners,  of  aiding 
and  abetting  in  the  murder  of  Mr.  Semple.  It  ia 
absolutely  necessary  that^to  put  a  stop  to  this  most 
irregular  course,  a  beginning  should  oe  made,  and 
I  therefore,  on  the  grounds  1  have  mentioned,  ob- 
ject to  any  paper  from  the  pen  of  Mr.  Milei 
McDonell,  bemj^  read. 

Mr.  Sherwood. — The  case,  my  Lords,  at  present 
before  the  Court,  I  again  remark,  \3  iuigentris,  funi 
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tkh  not  therefore  be  reduced  to  the  ordinary  tf'otei 
that  govern  every  day  trial»,  but  Mr.  Attorney- 
General  totally  misconceives  oar  defence,  when 
he  alleged  that  we  propose  to  justify  one  crime  by 
another;  f&rj  very  far,  is  our  course  from  an  attempt 
of  that  kind.  We  propose,  not  to  produce  crime 
to  justify  crime,  for  we  say  the  crime  is  all  on  on6 
side,  and  thai  on  the  side  of  the  prosecution.  Our 
crime  consistu  in  this,  that  we  did  not  stand  stilt 
and  be  beat.  We  say  that^  if  by  crime  they  have 
provoked  blood  to  be  shed,  on  their  heads  be  it. 
We  say  that  on  the  I9(h  June^  we  have  committed 
no  crime ;  because  we  were  quietly  pursuing,  un- 
der great  inconveniences  imposed  by  them,  our 
lawful  trade,  and  they  came  out  to  us  and  attack- 
ed us.  We  have  already,  by  their  own  .witnesses) 
proved  an  assault  upon  Boucher^  and  before  W^ 
nave  done,  we  shall  prove  a  great  deal  more. 
The  circumstances  of  that  country  are  not  like 
those  of  this  civilized  province,  where  recourse  can 
he  had  to  the  protection  of  the  law ;  there  a  mam 
is  compelled  to  be  his  own  protector.  It  Would 
be  an  absurdity  to  say,  that  the  prisoners  might 
not  prove,  (Brown  for  instance,  who  is  a  Half* 
breecl,^  that  a  prohibition  of  trade  was  si  prohibi- 
tion of  right  I  do  not  wonder  at  the  prosecutors 
not  wishing  this  proclamation  to  be  read^  because 
it  eihibits  at  once  the  leading  cause  on  their  side; 
of  all  the  outrage  and  rapine  that  has  occurred 
since  1814.  i  am  not  only  to  be  permitted  to 
prove  acts  of  aggression,  but  I  may  go  farther,. and 
shew  the  spring  of  theqn*  At  present  \  am  con- 
tented to  rest  at  the  date  of  the  issuing  of  this  pro- 
clamation, and  from  that  time  I  shall  follow  it  up,  by 
act  of  aggression  upon  aggression,  committed  up- 
on us  by  virtue  of  it,  or  ofthe  principles  contaiiied 
in  it,  and  in  so  doing,  instead  of  justifying  crime 
by  crime,  as  Mr.  Attorney-General  represented  hi 
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understood  I  intended  to  do,  I  thrdw  that  upolf  the 
opposite  part)-,  whiUl  I  am  justifying  our  inno^ 
cence  by  the  crimes  of  our  adversaries,  which 
makes  a  very  material  difference. 

Chief  Jiistice. — As  I  before  mentioned,  v/e  had, 
as  it  was  not  impossible  but  questions  avising  iii' 
these  trials  mignt  be  brought  before  us  in  tho 
King^s  Bench,  agreed  to  be  together  when  an^ 
new  point  was  started  for  discussion.  This  ii  . 
one;  and  mj  brethren  on  the  bench  are  against 
me  in  opinion,  and  think  the  proclamation  offered 
by  the  counsel  for  the  prisoners  can  not  be  read* 
I  have  thought  that,  in  the  process  of  this  trialf 
every  thing  that  could  shew  the  malice  existing 
from  the  one  party  to  the  other,  might  be  shewn.  , 
Their  endeavouring  to  starve  each  other;  the  en* 
deavouring  to  furnish  provisions,  in  opposition  to 
this  proclamation,  to  tne  engages ;  in  fact,  every 
thine  on  both  sides  that  could  throw  any  light  up- 
on this  melancholy  transaction.  1  did  understandi 
and  do  now,  that  the  defence  of  these  men  is,  that, 
at  great  expense  they  had  sent  in  carts,  a  quantity 
of  provisions  necessary  for  the  supply  of  the  trad- 
ers who  were  expected;  that  hitherto  they  had 
been  accustomed  to  send  them  by  water,  but  that, 
the  fort  at  the  Forks  being  fortified  to  prevent 
their  passing,  they  had  been  compelled  to  adopt  - 
this  expedient ;  that,  in  the  prosecution  of  it,  they 
had  no  intention  whatever  to  interfere  with  the 
Hudsou^s  Ray  people,  but  that  they  were  attack- 
ed by  them.  In  corroboration  of  this  statement, 
they  wish  to  prove  the  proclamation,  forbidding 
provisions  to  be  taken  to  where  they  had  occasion 
to  send  them ;  and  I  had  thought  my  learned  bre- 
thren concurred  with  me,  that  under  the  course 
this  trial  had  bren  allowed  to  take,  it  was  consistent 
and  right  to  admit  the  proclamation,  but  it  appears 
I  misunderstood  them ;  it  therefore  can  not  be  read. 
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'Mti  JuaU'ee  CampLtli — When  our  (earned  hw-i 
\\mt^  the  Chief  Justice^  Jeclarcd  in  open  Court 
that,  according  to  our  view  of  the  subject,  the  de- 
fendants migtit  go  Lack  to  any  time,  (o  prove  an 
exasperated  state  of  mind,  f  was  very 'desirous  that 
it  should  be  distinctly  understood  that  my  opinion 
Went  iio  farther  th&n  this,  that  you  could  go  back 
ilO  fal'ther  than  you  could  prove  u  continuance  of 
the  excitement,  and  that,  not  only  must  h  be  prov-> 
cd  to  have  continued  without  cessation,  but  that 
there  had  been  no  time  for  reflection,  and  cooling 
of  the  passion;  it  wasi  upon  that  ground,  and  that 
only,  that  I  consented  to  admit  you  to  go  the 
length  you  have  gohe^  It  was  on  this  ground, 
that  you  would  not  only  prove  that  the  irritation 
bad  existed  frotti  any  period  to  which  you  went 
back,  but  that  there  had  been  no  time  for  reflection 
to  take  place^  and  for  the  irritation  to  subside, 
Giving  to  the  continued  or  uninterrupted  nature  of 
the  aggressions. 

.^     Mr.  Liviits  Sherwood. — That,  my  Lords,  id  not 

fixactly  our  defence - 

Mr.  Justice  Campitell.^-lt   is  the  only  defence 
which  can  be  oiiei-ed  for  idurdcr. 

i<'  Ji^.  Livius  Sherwood.—Wiih  great  submission,  inj' 
Lord,  I  beg  leave  to  contend  that,  in  arson,  murder, 
er  robbery,  or  any  felony,  it  is  open  to  the  accnsed 
to  shew  whatever  he  can  in  the  conduct  of  those 
who  accuse  him,  that  will^  in  any  degree,  account 
for  his  own,  or  reduce  the  enormity  of  the  ofii^nce 
of  which  he  ifi  accused.  So  I  ^ay,  in  this  cas6,  Vie 
have  a  right  to  take  any  date  we  think  proper, 
and  follow  it  up  wherever  we  meet  any  of  the  op< 
posite  painty,  and  shew,  from  the  peculiar  circum« 
stances  of  the  case,  that  felony  and  murder  wa< 
not  committed  by  us.  This  doctrine  I  am  prepar- 
cd  to  support  by  authority. 
Mri  Jusiict  Campbeil, — You  may  trace  back  the 
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if  ritalion  at  t)iis  moment  to  any  particular  period, 
but  yon  can  not  put  in  this  proclamation,  and  nay 
it  is  a  jnatiAcatioD,  or  that  it  will  exculpate  you, 
because  you  were  irritated  at  acts  which  you  say 
liad  been  done  under  it^  whetlwr  they  were  right 
■or  wronjy  is  now  of  no  consequence  — — 

Mr.  Livius  Sherwood. — That,  my  Lord,  is  a 
part  of  the  res  gesta  of  our  defence,  and  I  hope  to 
satisfy  your  Lordsiiip  that  it  is  a  legal  ground. 
Our  defence  is,  that  at  this  very  moment,  from  a 
concatenation  of  circumstances,  a  state  of  exaspe- 
ration and  irritation  t}xisted,  which  was  excited  by 
the  Hudson ^s  Bay  people's  iileffal  conduct,  mani- 
festing itself  in  various  ways,  and  commencing  with 
this  proclamation.  We  go  mi  farther  back  at  the 
present  moment,  because  we  consider  this  sufBci- 
•ently  remote  to  meet  Mr.  Attorney-General's  case, 
as  at  present  it  stands;  if  he  goes  to  more  remote 
periods,  so  must  we.  Wc  propose  to  put  in  this 
proclamation,  forbidding  the  exportation  of  provi*- 
sions,  we  shall  then  shew  that  oi>r  pemican  was 
taken  from  us  in  virtue  of  it,  that  we  were  threaten- 
'ed  with  our  lives  if  this  proclamation  was  disobey- 
ed. In  this  way  we  purpose  shewing  a  train  of 
^circumstances  down  to  this  very  day,  which  will 
lead  us  to  the  conclusion  which  wc  are  aiming  to 
'establish^  and  we  can  not  arrive  at  it,  unless  we 
€ire  permitted  to  shew  from  the  beginning  to  the 
end.  This  circumstantial  sort  of  proof,  if  detach'- 
ed,  Is  of  no  weight ;  it  would  amount  to  nothing, 
but  taken  together  as  a  whole,  and  it  is  stronger 
even  than  positive  testimony,  for,  as  is  well  laid 
down  rn  an  authority  to  which  we  daily  refer,  po- 
sitive testimony  may  err,  circumstantial  can  not. 
It  will  appear  then,  that  a  state  of  irritation  exist- 
ed from  the  imminent  danger  we  were  at  all  tiroes 
exposed  to  of  losing  not  only  our  property,  but 
<^r  lives,  by  disoMience  of  this  proclamation ; 
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wfiich  wc  humbly  contend  wo  are  entiflcJ  to  ihokc 
evidence,  on  tlie  grounds  which  have  been  sub- 
mitted. 

Mr,  Justice  Campbcll.-^\(  there  is  no  disconti- 
nuance of  this  irritation,  and  that  the  outrages  to 
which  jou  refer  were  so  continued  that  there  was 
no  time  for  this  exasperation  to  cool  or  subside, 
then  jou  may  perhaps  be  permitted  to  have  it 
read. 

Mr.  Sherwood.-^'Wc  shaH,  \(  permitted  to  r6ad 
this  proclamation,  go  on  to  shew  that,  without  this 
food  called  pemican,  trade  can  not,  m  (bat  coun- 
try, he  carried  on.  We  should  then  shew  that  it 
had  before,  when  passing  in  boats,  been  most  out- 
rageously taken  from  us,  that,  at  the  moment  we 
took  the  precaution  of  sending  it  down  under  a 
guard  competent  to  protect  it,  it  was  actually  re- 
quired to  meet  persons  who  were  expected,  and 
who,  if  they  did  not  receive  it,  must  starve ;  we 
shall  prove,  as  indeed  we  have  already  done  by 
their  own  witnesses,  that  we  had  no  intention  of 
interfering  with  these  people  at  all,  that  our  sole 
object  was  safely  to  carry  our  provisions  by  the 
route  that  was  left  us ;  we  shall  more  fully  prove 
that  they  came  out,  not  merely  to  see  what  we 
-wanted,  but  to  attack  us,  but  that  they  this  time, 
had  been  deceived  as  to  the  number  of  persons,  and 
I  am  much  mistaken  if  we  do  not  also  clearly  es- 
tablish that  they  actually  fired  first.  All  these 
circumstances  we  contend  we  have  a  legal  right  to 
shew.  VVe  wish  to  commence  with  the  proclama- 
tion. 

'"  ^Attorney-General. — It  is  of  no  real  consequence 
that,  in  point  of  fact,  9  systematic  plan  of  opposi- 
tion existed  between  these  two  trading  compa- 
nies, and  that,  in  our  own  imagination,  very  ille- 
gal acts  have  been  committed  on  both  sides;  the 
only  point  ivbich  can,  in  my  humble  judgmeat,. 
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bebr  on  this  case  is,  was  a  provocation  given  to 
them  in  the  lawful  pursuit  of  their  trade  that  jus- 
tified these  Half-breeds  in  resorting  to  arms.     Ai 
to  mv  having  examined  the  witness  as  to  what 
took  place  the  day  after  this  murder  charged  in 
the   indictment,  I   went  no  farther  than  to  show 
that  the  object  We  say  they  had  in  view  when 
they  left  Qui  Appelle  was  actually  carried  into 
(execution.  We  say   nat  it  was  not  to  convey  pro- 
Visions,  but  to  destroy  this  settliement,  that  this 
party  came  down   in  hostile  array,  and  we  have 
shewn  that  they  did  destroy  it.     1  can  not  there- 
fore see  that  my  proving,  by  a  witness,  that  which 
Vfas  actually  necessaiT  to  substantiate,  the  asser- 
tion that  we  make  ol  the  real  inteniion.of  these 
persons,  can  open  the  doo^  to  them  to  go  years 
back  into  a  history  oi\  porhapsi    autual  aggres- 
sions, and  olfer  them  aa  a  defence  on  a  specilic 
tharge  of  murder.     If  tl^e  gent'eman   ran  p  Tive 
their  only  object  to  have  been  to  take  , 'i-ovisions^ 
iet  him  do  so,  but  it  can  not  be  nece.  i\  y  to  esta- 
blish that  point,  that  he  shooed   prove  a  pro  la- 
tnation  years  before^  by  a  persra  whoso  name  doeg 
not  even  appear  in  the  presonc  transaction.     It  is 
however  completely  witn  the  Court. 

JUr.  Sherwood.— I  must  prove  my  case,  without 
any  direction  from  Mr.  Attorney-General,  in  my 
own  way,  and  I  shall  prove  it,  Ihk  by  link.  It  is  a 
bhain  of  testimony  that  I  have  to  produce,  and  I 
shall,  in  my  cross-exar&ination  of  his  witnesses, 
attempt  to  prove  as  many  links  as  I  can,  and  the 
remainder  by  my  own.  Having  done  so,  it  will 
be  for  your  Lordsh»p«,  and  not  for  the  prosecutor^ 
to  tell  the  jury  wh&I  ■  have  not  provea.  -^j  f.,v* 
.  Solicitor  General. — I  do  not  imagine  that  your 
Lordships  intend  that  an  animosity  kept  up  for 
montlis  or  year-;  (according  to  what  the  learned 
jsfentleman  |«r<>poses  to  himself,)  should  be  conpj- 
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dered  as  that  state  of  exasperation  which  had  not 
tiflse  to  cool.     I  conceive  the  learned  gentleman 
has  tnisapprehcnded  what  your  Lordships  meant. 
Chief  Justice. — lu  the  first  latitude  given  to  this 
defeiicct  the  Court  did  it  because,  from  the  cir- 
cumstances which  had  been  shewn,  it  thought  it  ab- 
solutely necessary  to  the  substantial  justice  of  this 
case  (so  very  peculin;-  in  its  nature,)  that  evidence 
should  be  admitted  to  shew  an  exasperated  state  of 
feeling,  and  that,,  under  it,  excesses  had  been  com- 
mitted.    This  was  allowed,  not  with*  any  view  of 
adfuilting  these  excesses  to  be  pleaded  as  a  justifi- 
cation for  a  constant  irritation  of  one,  two,  or 
three  months,  or  weeks,  or  even  days,  oi^  hours, 
but  that  these  repeated  aggressions  created  an  ir- 
ritation in  their  minds,  which  raised  such  a  suspi- 
don  of  injury  being  done  them,  whenever  they  met 
the  opposite  party,  as  to  justify,  in  the  unhappy 
and  peculiar  state  of  that  country,  their  resorting 
to  arms  for  self-protection,  even  before  an   actual 
attack  had  been  made  upon  them.     My  idea  was 
that  the  prisoners  might  be  permitted  to  shew  that 
eueh  was  the  state  of  that  country,  from  the  hos- 
tility of  these  two  great  companies,  that  it  was  ne- 
cessary to  go   armed,  and   if,  in   addition,   they 
could  prove  that  a  constant  irritation  was  kept  up 
tn  their  minds  from  any  time  down  to  tiiis  melan- 
choly 10^^  June,  not  only   without  interruption, 
but  that  the  causes  of  this  irretation  were  in  such 
constant  succession  as  not  to  allow  the  passions  to 
cool,  and  reason  to  resume  its  sway,  that  it  was  no 
matter  where  they  begon,  and  therefore,  when  their 
counsel  said  he  would  begin  with  this  4)roclama- 
tion,  (about  which  we  have  heard  so  much  that  wc 
all  know  what  it  amounts  to,)  I  thought  he  miglit 
be  permitted  to  do  so.     I   mcreJy  cautioned  nirn 
tiiat,  in  ordinary  cases,  such  a  course  would  do 
burm,AQd  might  doi»  this,  as  it  must  depend  en* 
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lirelj  upon  Vbat  the  jury  think  of  ihcse  ])Poir6- 
cations.  These  were  the  reasons  which  induced 
me  to  give  the  latitude  in  the  fireit  instance,  and, 
having  permitted  an  enquiry  to  be  gone  into  of 
what  occurred  after  the  murder  charged  in  tlie  in- 
dictment, I  thought  it  but  right  that  the  priBonert 
should  be  allowed  to  sliew  what  they  could,  to  ao 
count  for  their  conduct.  My  leaiuet!  bi^ihren, 
under  this  explanation,  tfiat  the  iriitation  nbust  be 
in  such  immediate  succession  that  there  was  no 
time  for  passion  to  subside,  do  not  object  to  tlie 
proclamation  bein<;  read. 

The  folhtving  proclomatum  Kas  then  put  in  and 
nad, 
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Whereas  the  GJovernor  and  Company  of  HudsonVs  Bay;  \i»vt! 
icc(i««i  to  ttie  Right  Honourable  Tiioma.s  Earl  of  Sellrirk,  lit* 
heirs  and  suScesson,  <or  ever  ;  M\  that  lr.ictof  Intid  or  terrKofy,' 
buundeil  by  a  line  running  as  follows,  viz: — IV^inniit^  4m  th<^ 
weslcni  shore  ef  (he  Luito  Winnipic,  at  a  point  jh  tH'fy-lnt)  de«' 
gntcs  and  thirty  minnles  n»tih  lalirade;  anil  ttvencH  runnii»<Jr<lue 
west  to  the  Lake  Winipig^shislr,  otherwise  calM  Liltlc  Winoi- 
pic ;  tbcn  in  a  «ou(herly  cMrection  lliruiigb  tli«  ctid  Inke,  m  as 
to  strike  its  western  iihore  in  latitude  rilty-lwo  degrmg ;  then  due 
west  to  the  place  where  Ihc  parallel  of  fifty-two  degrees  north 
latitude,  intersect*  the  western  Immch  of  Red  Jlivtr,  olherwise 
called  Assinibcin  Rivor;  then  due  south  from  that  point  of  inter- 
nection  to  the  height  of  land  which  separates  the  vVatrra  rni^nih^ 
into  Hudson's  Bay  froin  those  af  tiM  M issiMoin-i  and  Minsiir.ippi 
Rivers;  then  in  an  casiterly  direction  along  the  itei^ht  of  land 
Iq  the  source  of  the  River  Winipic,  (meaning  by  such  last  niioicd 
river  the  principal  branch  of  the  waters  wtiifch'Wte' fii  the  Lake 
Satjinagas,)  thence  abn;:  ii-t  nnain  .«treai»  o9  tktle  /w.-iieiv  mill 
(lie  middle  of  the  several  lakes  thriiu^ii  wbicU  th*y  p^M,  to  ;tb« 
mouth  of  lite  Winiupic  River;  and  thence  in  a  northerly  direc> 
lion  throuj^h  the  middle  of  the  Lake  VVinnfpic,  to' the  phce  of 
begmnin(f.  Which  territory  is  called  Ossinihol.i/  ah^l-of  Miich 
1,  Ui«  uadersigned,  liavn  been  duly  apimintcd  (JoTHniir; 

And  whereas,  the  welfare  of  the  familie*,  «l  present  forming 
icttlemcnts  on  the  Red  River,  within  the  said  territory,  willj 
those  on  the  way  to  it,  passing  the  tvintcr  at  Yoik  and  Ciiurchil 
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torts  in  Hudson's  Bay ;  as  also  those  who  arc  expected  to  artiv<* 
next  autumn ;  renders  it  a  necessary  and  indispensable  part  of 
my  duty  to  provide  for  their  support.  In  the  yet  uncultivated  state 
of  the  country,  the  ordinary  resources  derived  from  Ihe  buffalo 
and  other  wild  animals  hunted  within  the  territory,  are  not 
deemed  more  than  adequate  for  the  requisite  supply.  Where- 
fore, it  is  hereby  ordered,  that  no  persons  trading  furs  or  provi- 
sions within  the  territory  for  the  honourable  Hudson's  Bay  Com- 
pany, or  the  North  West  Company,  or  any  individual,  or  un- 
connected traders  or  persons  whatever,  i-hall  take  ogt  any  pro- 
visions, either  of  flesh,  fi&b,  grain,  or  vegetable,  procured  or 
raised  within  Ihe  said  territory,  by  water  or  land  carriage,  for 
one  twelvemonth  from  the  date  hereof;  save  and  except  what 
may  be  Judged  necessary  for  the  trading  parties  at  this  present 
time  within  the  territory,  to  carry  them  to  their  rospeclive  des- 
tinations ;  and  who  may,  on  due  application  to  me,  obtain  a 
licence  for  the  same.  The  provision  procured  and  raised  as 
above  shall  be  taken  fur  the  use  of  the  colony  ;  and  that  no  loss 
may  accrue  to  the  parties  concerned,  they  will  be  paid  for  by 
British  bills  at  the  customary  rates.  And  be  it  hereby  further 
made  known,  that  whosoever  shall  be  detectipd  in  attempting  to 
convey  out,  or  shall  aid  and  assist  in  carrying  out,  or  at- 
tempting to  carry  out,  any  provisions  prohibited  as  abov^^^  either 
by  water  or  land,  shall  be  taken  into  custody,  and  prosecuted  as 
the  laws  in  such  cases  direct,  and  the  provisions  so  taken,  as 
well  as  any  goods  and  chattels,  of  what  nature  spever,  which 
may  be  tak^n  along  with  them,  and  also  the  craA*  carriages  and 
cattle,  instrumental  in  conveying  away  the  same  to  any  part,  but 
to  the  settlement  on  Red  River,  shall  be  forfeited. 

Given  under  my  hand  at  Fort  Daer,  (Pembina, j  the  8th  day 
of  January,  1814. 

*      (Signed)  MILES  MACDONELL,  Governor. 

By  ordpr  of  the  Governor, 

:.      (Signed)        John  Spencer,  Secretary. 

>"      ■  • 

Mr.  Sherwood.— Now,  I  suppose,  it  will  be  a^ 
mitted  by  the  Crown,  though  just  now  they  did 
not  choose  to  assent  or  deny  the  validity  of  Mr. 
SeDiplc''s  authority  as  governor,  that  Mr.  Miles 
M^Donell,  who  was  Mr.  Scmple's  predecessor,  and 
had  just  the  same  powers,  had  not  any  authority 
to  lay  an  embargo,  as  he  does  in  this  proclama- 
tion. .         , 


Chief  Justice. — It  is  of  no  conseauence,  whether 
\w  had  authority  or  not  to  this  trial  for  murder. 

Mr.  Sherwood. — If,  my  Lord,  any  weight  can  b& 
f^iven  \o  the  opinion  of  counsel,  I  beg  leave  to  say 
that  it  is  of  very  great  importance.  Tliis  is  a  pro- 
clamation by  the  predecessor  of  Mr.  Semple,  iMr. 
governor  M'JDonell. 

Chief  Justice. — We  know  it  is,  but  wc  are  not 
trying  Mr./M^Doncll,  and  it  therefore  has  nothing 
to  do  with  the  case.  You  have  put  in  a  piece  of 
cvidence.-.now  make  what  you  can  of  it,  to  excul- 
pate the  .prisoners  from  the  charge  of  murder.  If 
we  wer^rying  Mr.  M^Donell,  it  might  be  a  ques- 
tion whether  he  had  any  authority,  or  how  lar  it 
extended,  but  it  can  not  in  this  case.  . 

J\'lr.  Sherwood. — Wc  had  no  idea  of  trying  Mr. 
M'Donell,  and  yet  imagined  we  might,  if  the  Crown 
<].id  not  ^dmit  it,  prove  that  he  had  no  authority 
to  lay  an  embargo.  I  will,  however,  go  on  with 
the  cross-examination.  Do  you  know  of  any  pro- 
visions being  seized  in  consr^quence  of  this  procla- 
mation, by  the  Hudson's  Bay  people  from  the 
North- West  Company,  ^nd  by  whose  authority,  or 
who  ggive  the  orders  ? 

Mr,  Jiourke. — I  do  not  know  of  any  provisions 
being  seized,  but  I  have  heard  a  report  that  there 
were  son?e  taken  from  the  North-West  Company 
by  some  of  our  people,  but  I  do  not  know  by 
whose  orders,  or  that  it  was  under  the  proclama- 
tion of  Mr.  M'Donell.  I  know  nothing  at  all  of 
two  bateaux  loads  of  pemican  being  taken,  nor 
of  6ve  hundred  bags  of  pemican,  though  I  have 
heard  it  reported  that  there  were,  but  I  know 
nothing  of  it,  of  my  own  knowledge.  ..>.. 

Mr.  Shenpoo(J.-rr-A.re  you  acquainted  with  the 
taking  of  Fort  Gibraltar  ? 

Mr.  Bourke. — Unless  I  am  obliged  to  answer 
t)iat  question,  I  shall  not. 
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Mr.  Sherwood. — ^Whj  not,  Sir  ?  was  you  at  th© 
taking  it  ?  was  you  one  of  the  party  in  tnat  darings 
outrage  ? 

Mr.  Bourke. — That  is  no  matter,  unless  I  am 
ordei-ed  by  the  Court  to  answer  that  question,  I 
shall  not. 

The  Court  informed  Mr.  Bourke^  thnt  he  need  not 
answer  any  question  which  might  involve  him  in  a  cri- 
minal prvecution,  but  all  other  question  he  must  an- 
swer. 

Mr.  Sherwood. — Well,  Sir,  I  do  not  as^  you,  if 
you  helped  to  raze  Fort  Gibraltar^  but  did  you 
hear  any  thing  about  its  being  razed  by  any  per- 
sons? 

Mr.Bourke.-^l  decline  answering  that  question. 

Mr.  Sherwood. — Well,  Sir,  you  shall  answer  it 
then  in  another  way.  Did  you  know  if  Michael 
Heden  was  at  the  taking  of  that  fort?  that  is  a  ques<^ 
tioh  you  must  answer. 

Mr.  Bourke. — I  believe  Michael  Heden  was  at 
the  taking  of  Fort  Gibraltar.  I  saw  a  raft  of  ma- 
terials come  to  Fort  Douglas,  some  time  afterwards, 
but  I  do  not  know  that  they  were  the  materials  of 
Fort  Gibraltar.  I  have  heard,  and  I  believe  they 
were  the  materials  of  Fort  Gibraltar.  The  Red 
River  usually  opens  or  breaks  up  about  April,  and 
it  was  about  the  latter  end  of  May,  that  I  saw 
those  materials,  which  I  was  informed  and  believe 
were  those  of  Fort  Gibraltar,  but  I  do  not  know 
that  they  were.  It  being  the  latter  end  of  May, 
it  could  not  therefore  be  long  before  the  battle.  I 
saw  governor  Semple  go  out  to  protect  the  settlers. 
I  went  out  with  him,  and  had  ^  gun  and  some  balls 
loose,  but  I  had  no  cartridges.  jBome  of  the  guns 
had  bayonets  to  them,  we  did  not  go  out  to  fight 
this  party,  though  some  of  the  guns  had  bayonets. 

Mr.  Sh  r  W.' — What  could  you  want  with  bay- 
onets to  your  guns,  if  you  did  not  go  to  fight?  Do 
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oi)  me  bayonets  in  hunting?  Is  it  usual  to  shoot 
jdffalo  with  bayonets?  How  came  you  to  take 
bnvorrets,  if  not  to  fight  ? 

UJr.  Bourke. — I  do  not  know  how  it  was,  but 
we  ifid  not  go  out  to  fight.  We  went  out  to  pro- 
tect the  settlerSf  and  get  them  to  the  fort.  If  they 
had  been  in  the  fort,  we  should  not  have  gone  out 
at  ail.  We  had  long  expected  the  attack.  Our 
apprehensions  arose  from  information  given  us, 
nnil  from  repeated  threats,  also  from  our  having 
been  fired  on  in  1815,  when  they  drove  us  away. 

Mr.  Sherwood. — Do  you  mean  to  say  nowt  that 
your  party  did  not  fire  first.  I  know  you  have 
said  it  before,  but  I  ask  you  again  ? 

Mr.  Bourke. — I  do  mean  to  say  now,  as  I  always 
have  said,  we  did  not  fire  first.  When  we  met  the 
settlers  who  were  running  to  the  fort  and  said  they 
had  carts  and  cannon,  Mr.  Semplc  sent  mc  bacK 
to  the  fort  for  a  small  piece  of  ordnance,  which 
was  there.  It  was  from  the  settlers,  and  not  from 
the  sentinel,  that  we  received  information  thej 
were  coming  with  cannon. 

Mr.  Sherwood. — You  have  spoken  of  Mr.  Holte, 
Sir;  pray  what  sort  of  man  was  ho?  a  mild  man, 
not  given  to  passion  ? 

Mr.  Bourke. — I  do  sot  know  that  I  have  said 
any  thing  about  him  during  my  examination.  I  do 
not  recollect  that  I  have. 

Mr.  Sherwood. — Well,  Sir,  if  you  do  not  decline, 
(as  you  did  about  Fort  Qibraltar,)  answering  my 
question,  we  wiU  speak  of  him.  What  country- 
man, in  the  first  place,  was  Mr.  Holte  ? 

Mr.  Bourke.-'-Mr.  Holto  was  a  Norweigian,  or 
a  Swede,  I  believe.  I  never  heard  him  say,  that 
he  would  destroy  the  North-West  Company.  (^ 
letter  was  produced,  which  the  witness  sUghtly  exa- 
mined.) I  can  not  say  whether  this  letter  is  in  his 
hand-wrftiog  or  not. 
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.M,  Mr.  Sherwood. — You  had  betler,  Sir,  examine  it 
'  ■       ^       wore  closely,  perhaps  by  its  contents  you  may  rc- 
f     ^      jcollect  the  writing.     Til  hand  it  you  again  to  look 
'"'■•       .     at. 

JUr.  Bourke.—rl  do  not  wish  to  see  it.     I  do  not 
,^j^  know,  from  looking  at  it  just  now,  whether  it  is 

t  ;  his  hand-writing  or  not.  The  Half-breeds  and 
North-West  people  drove  away  the  settlers  the 
day  after,  when  they  had  them  completely  in  their 
»  power.  I  heard  that  if  Allen  McDonald  had  come, 
there  would  have  been  some  killed,  but  none  were 
killed,  though  wholly  in  the  power  of  the  li^jf- 
breed  party,  after  the  l()f'>  June, 
"     -y  ■ 

■■  fvc.        Re'examtHed  by  the  Attorney-General, 

j  Attorney-General — Were  your  party  on  horse« 

back.^ 

Mr.  Bourke. — I  was  the  only  person  belonging 
to  our  party  who  was  on  horseback  at  all,  dur- 
ing the  whole  massacre,  and  I  sent  my  horse  back, 
J  when  I  went  on  to  look  for  governor  Semple. .: 

*.  Attorney-General. — Their  party  then,  beine  on 

horseback,  and  you  on  foot,  could,  I  imagine,  n^ve 
avoided  you  had  they  been  so  minded  ? 

Mr.  Bourke. — Certainly,  I  should  think  they, 
being  on  horseback,  might  have  avoided  us  if  they 
had  wished. 

Attomey-GeneroL — Did  they  avoid  you,  or  en- 
deavour to  do  so  ? 
;.   "^  Mr.  Bourke. — No,  they  came  riding  up  to  meet 
,  us,  they  galloped  up  to  us. 

^vMr.  Sherwood.— \ea\  they  might  have  avoided 
>..'  you  hy  leaving  their  carts  with  the  provisions,  and 
i.-W:    lolloping  away. 

Jw*.  Bourke. — They  need  not  have  left  their 
carts  ;  they  might  have  taken  them  with  them. 
Mr,  Shfrwowl^s  it  usual  in  that  country  to 
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^aUop  loaded  waggons  through  woods  ?    I  ihncj 


i^ot 


Mr.  Bourk: — There  are  no  woods  there  to  gal- 
Ipp  throiighi  it  is  an  open  plain  for  miles,  and  it 
|s  not  likely  we  should  have  followed  a  party  so 
strong  as  they  were. 


HUGH  M'LEAN,  Sworn. 
Examined  by  th^  JIttomey'GeneraL 


4: 


M''Lean.—-\n  June,  1 8 1 6, 1  was  at  Fort  Douglas; 
there  were  reports  which  led  us  to  expect  we 
should  be  attacked.  The  reports  were  that  the 
North  West  people  were  coming  to  strike  the  co- 
lony and  fort.  This  report  came  from  Qui  Appelle 
by  those  who  had  been  taken  there  with  the  pe- 
lican. M'Coy  was  one  that  canie  from  there,  and 
l^mong  them  they  brought  the  reports.  On  the 
ioth  June,  1816,  I  was  at  a  short  distance  from 
the  fort,  and  I  saw  a  great  number  of  persons 
coming  down  on  horseback.  They  had  not  passed 
the  fort  when  I  saw  them  first,  but  were  about 
opposite  to  it,  at  a  distance  of  perhaps  a  mile  and 
a  half;  there  appeared  to  be  about  fifty  or  sixty 
oi  them,  and  they  had  two  or  three  carts  wfith 
t|iem,  and  were  going  towards  Lord  Selkirk^a 
houses.  They  went  at  about  a  small  trot,  and 
were  coming  at  that  pace  towards  the  woods  which 
are  between  the  fort  and  the  settlement.  I  then 
went  to  the  fort,  and  governor  Semple,  with  tho 

rarty  who  went  with  him,  were  out  before  I  came, 
saw  them  going  along,  but  I  did  not  join  them ; 
I  went  on  to  the  fort.  I  had  been  about  a  quarter 
of  an  hour  at  the  fort,  when  Mr.  Bourke,  who 
was  one  of  the  party  who  went  with  governor 
Semple,  came  for  a  piece  of  cannon,  and  I  went 
ig  drive  the  cart  with  the  cannon.    We  went  ou 


■  I  ■ 


•r 


^1^ 
X 


r  I 


1 

1 

1 

, 

•  ! 

u 

1 

\ 

»k«. 


./■y 


\  !' 


;,( 


IV      I 


T 


-  :\ 


■•> 


f 


fdr  about  a  tnilct  (>'»  answer  to  a  question  from  the 
Jiltomey-Qeneraly  as  to  where  governor  Semple  was 
at  tfus  thne,  by  which  the  narrative  of  witness  was 
broken  in  vpon^  he  saietf  that  he  was  on  beforey)  and 
at  about  half  a  mile  farther  on,  we  saw  them ;  they 
were  mixed  together,  so  that  we  could  not  distin- 
guish one  from  another.  Mr.  Bourke,  observing 
this,  sent  me  back  with  the  cannon  to  the  fort, 
which  I  reached  with  it  safe.  I  saw  Mr.  Bourko 
afterwards,  for  after  leaving  the  cannon  \  was  re- 
turning tb  the  same  place,  and  then  I  saw  him  ly- 
ing in  a  bush  of  wood  wounded.  Some  men  had 
fiorised  him  to  go  back,  calling  to  him  that  the 

fovernor  wanted  him,  and  then  tired  upon  him, 
then  returned  and  did  not  go  anj  farther,  as  I 
found  goremor  Semple  and  others  were  dead. 
The  Half-breeds  were  close  to  us  at  this  time,  but 
I  did  not  know  Grant  or  anj  of  them.  When  f 
first  went  to  the  fort,  after  seeing  the  men  on 
horseback,  I  met  Mr.  Semple  coming  out  with  the 
party  that  went  with  him,  out  I  did  not  ^eak  to 
them.  The  Frog  Plams  are  about  three  miles 
from  Fort  Douglas.  I  do  not  know  if  Mr.  Semple 
or  his  party  could  have  overtaken  them,  they  weio 
on  ^  slow  trot,  but  going  faster  certainly  than 
people  walk.  Next  day  a  large  party  of  them  came 
to  tne  fort,  they  were  armed,  and  about  eighteen 
in  number,  and  Grant  was  amongst  them,  i  knev 
it  to  be  Cuthbert  Grant ;  I  did  not  hoar  him  say 
any  thing  about  what  took  place  the  day  before. 
I  hea!?d  one  Vickers  say  they  fired  first.  I  saw  the 
carts  come  with  nine  dead  bodies,  and  amongst 
rtiem  was  the  body  of  governor  Semple,  one  of  his 
arm  and  thighs  were  broken^  and  a  musket  ball 
had  gone  in  at  his  throat,  and  out  of  his  head. 
The  first  time  I  saw  Cuthbert  Grant  after  the  19th 
June,  I  did  not  say  any  thing  to  him  about  the 
afikir  of  that  day.     [  had  no  conversation  with 
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blm  at  all.  I  sftw  Boucher  at  the  fort ;  he  appeal- 
ed to  act  under  Grant's  orders.  As  I  was  gokig 
«lonff  with  the  cart,  I  met  some  settlers  comiuf^  to 
the  /ortf  thejr  appeared  in  a  great  fright  and  wer« 
crjing. 

CrosS'txamination  cofiducted  by  Mr.  Sherwood, 

McLean. — I  did  not  see  Brown  and  Boucher  the 
day  after  the  battle.  I  do  not  know  what  was  in 
the  carts  that  the  Half-breed  party  h.id  with  thew 
I  do  not  know  whether  it  was  pcmi^an.  Mr. 
M'Donell  ordered  me  to  go  with  Mr.  Bourke  with 
the  cannon  which  was  mounted,  but  we  did  not 
fire  it ;  ^e  had  no  orders  to  fire  it,  nor  no  ammu* 
nition.  The  Half-breeds  took  away  some  of  the 
settlers  goods,  but  I  did  not  hear,  though  they 
were  wholly  in  their  power,  that  any  were  killed 
after  the  1 9^\  nor  do  I  think  any  were  killed. 
They  were  all  sent  away  in  a  day  or  two  after* 
wards. 


PATRICK  CORCORAN,  Sworn. 
Examined  by  the  Solicitor  General 


X 


Corcoran. — In  the  Spring  of  1816  I  was  at  Fort 
Douglas,  and  about  the  month  of  April,  I  was 
sent  to  Qui  Appclle  River.  I  went  there  with  a 
party,  and  on  our  return  we  were  attacked  and 
taken  beck  to  ihe  North  West  fort  at  Qui  Ap- 
pelle.  I  do  not  know  if  Boucher  was  there,  biit 
Cuthbert  Grant,  I  think,  was.  It  was  a  general  talk 
at  the  fort  that  they  would  go  down  and  take  Forfc 
Douglas,  and  break  up  the  settlement.  There  were 
iMJt  many  Indians,  but  a  good  many  Half-bi'eeds, 
and  they  talked  generally  of  the  intended  attack, 
«ome  whose  nameu'I  do  not  recollect  told  me  of  ft 
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ftiirticularly,  aricl  when  I  returned  to  Fort  Duun;*' 
Mfl,  1  told  it  to  our  people.  Peter  Pangman; 
alias  Bostonnois,  was  there;  he  is  a  Half-breed. 
Cuthbert  Grant  was  there,  for  I  heard  him  say 
that  he  and  others  would  come  down  and  pay  a 
tisit  to  Mr.  Robertson,  and  he  should  see  what 
they  could  do.  I  understood  by  their  Coming  to 
visit  Mr.  Robertson,  (and  they  did  not  scruple  tol 
ftay,)  that  it  was  to  attack  hint — I  was  there,  (at 
Fort  Douglas,)  on  the  19^'>  June.  It  had  been, 
and  wasi  a  Common  report  that  wc  were  to  be  at- 
taked  about  that  time.  1  was  not  in  the  battle,  I 
was  in  the  fort.  I  have  nothing  particular  to  say 
about  what  took  place  on  the  1 9^**  June.  To- 
"wards  evening  I  saw  Mr.  Scmple  and  some  of  his 

Keopie  coming  out  of  the  fort  as  I  Was  going  inj 
ut  I  did  not  see  the  Half-breeds  till  tiext  day. 
I  saw  8(>nfe  of  the  women  from  the  Settlement 
fcome  crying  to  the  fort,  saying  the  Hailf- breeds 
Irere  come.  On  the  next  day  i  s^w  a  number  of 
Half-breeds  enter  the  fort,  and  I  believe  that  both 
the  prisoners  were  amongst  them,  but  1  hnd  no 
fconversaition  with  them,  nor  did  I  hear  what  pas- 
sed between  them  and  others  of  our  people.  I 
Saw  governor  Semple  next  day  dead  ;  at  the  timW 
I  saw  his  corpse,  Cuthbert  Grant  was  there; 


'a- 


cross-examination  conducted  by  Mr.  Sherwood. 


Corcoran. — All  I  know  abcfut  the  battle  I  have 
told.  It  was  not  two  months  before,  that  I  was 
at  Qui  Appelle;  it  was  in  May  that  I  was  there. 
The  fort  on  River  Qui  Appelle  is  about  four  hun- 
dred miles  from  Fort  Douglas.  I  am  a  servant  to 
the  Hudson's  Bay  Company,  and  am  now  in  my 
seventh  year.  I  was  not  at  Fort  Gibraltar  when 
it  was  taken,  but  I  know  that  it  was  taken.    I  saw 
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the  mnterials  of  it  at  our  fort,  tliey  were  rafted 
down  to  it.  •    '^ 

Mr.  Sherwood. — When  Ciithbert  Grant  said  at 
Qui  Appelle  that  he  was.  going,  or  would  go,  and 
visit  mt.  Robertson,  did  Iac  not  say  wiiat  lie  was 
going  for,  timt  they  were  going  to  *.:'/  and  get 
their  fort  f 

Corcoran. — I  did  not  hear  him  say  what  he  was 
goin^  for. 

Mr.  Sherwood. — Did  you  not  understand  at  the 
fort  at  Qui  Appeilc,  that  it  was  for  that  purpose 
they  were  going  tu  visit  Mr.  Robertson,  though 
Grant  did  not  in  your  hearing  say  so? 

Corcoran. — \  did  not  hear  Grant  say  more  than 
that  he  would  visit  Mr.  Robertson,  and  some  of 
the  Half-breeds  told  me  that  they  were  going 
down  to  destroy  the  settlement;  indeed  that  was 
the  general  talk. 

Mr.  Sherwood. — That  you  told  us  before,  but  I 
want  you  now  to  answer  my  questions.  You  have 
told  your  own  story  to  the  gentleman  who  ext^ 
mined  you  just  now,  and  you  answered  all  fars 
questions  very  readily;  now,  though  mine  may  not 
be  so  pleasant,  yet  you  must  answer  them,  and  we 
want  nothing  else  from  you.  Now  I  ask  you  a- 
gain,  when  Grant  spoke  of  going  to  visit  Mr.  Ro- 
bertson, though  he  did  not  in  your  hearing  say 
that  it  was  about  Fort  Gibraltar  that  he  was  go- 
ing, had  you  not  good  reason  to  believe  that  he 
fneant  he  was  goin^  about  that  ?  Now  answer  that 
question,  just  you  Tiad,  or  you  had  not,  yes,  or  no  ? 

Corcoran. — When  Grant  said  that  he  was  going 
from  River  Qui  Appeilc  to  visit  Mr.  Robertson,  I 
suppose  he  had  some  allusion  to    Fort  Gibraltar. 

Mr.  Sherwood. — Very  well,  why  could  you  not 
have  said  so  at  first,  you  must  answer  my  questions, 
however  unwilling  you  may  be.  > 

Corcoran. — i  am  not  unwilling  at  ally  I  only  waaf 
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io  ipeak  the  truth,  and  I  cnn  not  tell  what  h« 
meant.  It  was  tbn  comn^oit  tQlk  that  Fort  Doij*^- 
las  was  to  b"  t^kt^  i.  and  d\o  settlement  broke  up, 
but  I  don't  I  M'r   w'«v. 

J\ir.  Sheru .  '.  -i^'Ut }  ou  know  that  Fort  Gibral- 
tar wai  taken,  and  razeH  io  the  ground  bj  orders 
of  your  governor,  as  you  call  him,  hy  a  I'urtjr  un- 
der the  command  of  tni«  Mr.  Robertson  } 

Corcoran. — No,  I  do  not.     I  did  not  aec  it   fak- 
,  on,  I  heard  tiiat  it  was  takcn^  but  I  do  not  know 
bj  whose  orders. 

Mr.  Shenvood. — Do  you  not  know  that  Mr.  Seni- 
pie  sent  Mr.  Robertson  to  take  Fort  Gibraltar, 
and  that  Mr.  Robertson  went  and  took  it.^ 

Corcoran. — I  do  not.  I  was  not  there,  and  do 
not  know  that  iMr.  Robertson  went  and  took  it,  nor 
do  I  know  any  thing  about  any  orders  being  given 
by  any  body  to  take  it.  [  only  heard  that  it  was 
taken,  and  1  saw  some  materials  at  our  fort  which 
they  said  were  those  of  Fort  Gibraltar.  Mr.  Re- 
bertson  is  in  the  service  of  the  Hudson's  Bay  Com- 
pany. I  do  not  know  if  he  was  linder  Mr.  Seni^ 
Ele's  orders.  We  always  considered  him  as  our 
ead,  and  obeyed  him ;  we  were  under  his  particu- 
lar orders.  \VJien  I  went  to  River  Qui  Appejlc 
it  was  under  his  orders.  Mr.  Robertson,  as  well 
MB  Mr.  Semple,  was  always  wiyins  that  any  mer- 
chant should  pass  and  repass,  if  they  did  not  mo- 
lest Aim.  I  never  heard  that  cannon  were  plant- 
ed on  the  banks  of  the  river  opposite  the  fort,  to 
prevent  the  North  West  people  from  going  up 
and  down  the  river.  When  1  was  at  the  fort  at 
Qui  Appelle  I  told  them  that  they  might  pass  and 
repass  if  they  went  quietly.  I  have  beard  that  this 
party  of  Hall-breeds  came  to  about  a  day's  march 
from  Fort  Douglas  in  canoes  and  boats.  There 
'Were  cansonat  Fort  Douglas,  and  they  weremount- 
•d  on  bits  of  carriages,  but  there  were  none  on  tlio 
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bther  side  of  ihe  river.  I  know  nothing  of  two 
iraiiidof  pemican  being  taken  from  the  North-Wcit 
fort  near  Brandon-house.  1  know  some  was  taken) 
and  carried  to  Fort  Douglas.  I  know  there  was 
a  good  parcel,  but  I  do  not  know  how  much.  I 
do  not  know  if  there  were  tivo  or  six  hundred 
bag^  There  was  enough  to  last  some  hundred 
people  some  time }  there  was  a  good  quantity. 

IpIERRE  CHRISOLOGUE  PAMBRUN,  Swortii 

.      .    Examined  by  the  Jittorney -General, 

♦ 

Mr.  Pnmhrnn. — I  had  been  for  some  time  nndet' 
^he  orders  of  Mr.  Semplef  and  on  the  12*'  Aprils 
1816;  I  left  Fdrt  Douglds  under  his  directions,  t6 
go  to  the  Hudson^s  Bay  Company^s  hdusfe  on  Ri- 
ver Qui  Appelle.  I  set  out  with  as  much  provi- 
sion as  would  last  us  six  days,  when  we  would  get 
to  Brandon-house,  where,  according  to  my  instruc- 
tions, I  was  to  go  first,  and  from  thence,  if  pru- 
dent, to  the  Hudson's  Bay  post,  (where  I  after- 
Ivards  did  go,)  at  Qui  Appelle.  On  the  first  of 
May,  I  left  Qui  Appelle,  with  five  boat-loads  of 
pemican  and  furs.  As  we  were  going  down  the 
river,  on  the  5^^  May,  near  the  grand  rapids,  I 
made  the  shore  in  a  boat,  stnd  a  party  of  armed 
Half-breeds  immediately  came  and  surrounded 
me,  and  forced  me  to  give  up  the  boats,  and  the 
furs,  and  pemican.  The  pemican  was  landed,  and 
the  boats  taken  across  the  river.  I  was  kept  a 
prisoner  for  five  days.  Cuthbert  Grant,  Peter 
rangman,  Thomas  M'Kay,  were  of  the  party 
who  made  (ne  a  prisoner.  Boucher  was  not,  and 
I  do  not  know  whether  Paul  Brown  was  or  was 
not.  I  was  taken  back  to  River  Qui  Appelle,  to 
the  North-West  Company's  post,  and  there  I  saw 
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the  iiiisoner,  Paul  Brown,  but  not  Boucher.  I  was 
iuept  there  five  days.  Mr.  Alexander  ISrDonell 
was  in  cooioiaiid  at  this  slation,  and  I  abked  him 
fvhy  I  iiad  been  made  a  prisoner,  or  b^'  whose  or- 
ders I  had  been  arrested,  and  he  said  it  was  by 
his  own.  Tiiere  were  about  forty  or  fifty  Half- 
breeds  at  this  fort.  Culhbcrt  Grant  frequently 
eaid  they  were  going  to  destro^y  the  settlement, 
and  I  was  told,  Mr.  IVJ'Donell  said,  the  business  oi' 
the  year  before  was  a  trifle  to  what  this  should  be. 
Cutnbort  Grant  frequently  talked  with  the  Half- 
breeds  about  going,  and  they  sung  war-songs,  as 
if  they  were  going  to  battle.  On  the  12^'',  1  left 
Qui  Appellc.  We  drifted  down  to  the  place 
where  I  bad  before  been  stopped,  and  the  pemi- 
pan,  which  liad  been  landed  from  our  boats,  was 
re-embarked  by  (he  North-West  people.  When 
we  got  to  the  forks  of  the  River  Qui  Appelle,  we 
encamped.  The  people  wlio  were  taken  with  me 
bad  been  liberated  some  time  before,  and  had  gone 
away,  but  1  hud  been  kept  a  prisoner.  The  next 
morning  after  >Ve  had  encamped,  that  is,  the  peo- 
ple io  the  two  boats  which  went  with  Mr.  M^Do- 
Bell,  a  number  of  Indians,  who  were  in  camp  at 
some  distance,  were  sent  for,  and  they  came,  and 
went  into  Mr.  M^DonelPs  tent,  who  make  a  speech 
to  them;  a  party  went  also  on  horseback  from 
Fort  Qui  Appelle  armed,  but  I  was  in  one  of  the 
boats  with  Mr.  M'Donell.  In  going  down  the  ri- 
ver, they  talked  freely  of  breaking  up  the  settle- 
ment, and  taking  Fort  Douglas,  and  the  people 
frequently  told  me  that  Mr.  M'Doncll  had  said, 
the  business  of  the  year  before  had  been  nothing 
to  what  this  would  be.  Mr.  M^DonelPs  spech  to 
the  Indians  was  to  this  e0ect.  **  My  friends  and 
**  relations,  I  address  you  bashfully,  for  1  have  not 
**  a  pipe  of  tobacco  to  give  you.  All  our  goods 
^  have  been  taken  by  the  English,  but  we  are  now 
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^'  iiboh  a  pariy  to  drive  them  Away.  Th'  ^e  peo- 
^^  pie  have  been  apoilino;  your  laiids,  which  belong 
»«  to  you,  and  the  Half-brcedsf  and  to  which  they 
'^  have  no  right.  They  have  been  driving  away 
*^  the  butTalo,  and  that  they  (the  Indians,)  would 
^^  soon  be  poor  and  miserable,  if  they  (the  En^- 
«*  jish,)  staid ;  but  that  they  (this  party)  would 
^  drive  them  away  if  the  Indians  did  not,  for  that 
*♦  the  North-West  and  the  Half-breeds  were  one ; 
**  ihat  if  he  and  some  of  his  young  men  would 
ujoin " 

Chief  Justice. — If  u;Ao  would  join  with  his  young 
men.*^ 

Mr.  Pambrun. — A  chief  who  was  present,  be- 
longing to  the  Saulteux  tribe.  He  said,  that  if 
"^^  some  of  tlie  young  men  would  join  he  should  be 
^^  glad."  Pangman  and  one  Primeau  acted  «&  in- 
terpreters. Mr.  M'Doncll  spoke  in  French.  The 
chief  said,  "  that  he  knew  nothing  about  it,  and 
^*  should  not  go  himself;  if  some  of  the  young  mert 
^*  went,  it  was  nothing  to  him."  Mr.  M'Donell 
then  said,  '•^  well,  it  is  no  matter,  we  are  dcter- 
**  mined  to  drive  them  away,  and  if  they  make  any 
*^  resistance,  your  lands  shall  be  drenched  with 
^'  their  blood."  This  harangue  was  made  on  the 
13**^  or  14^*'  May,  and  was  delivered  by  Mr. 
M'Donell  in  French.  I  know  that  the  prisoner 
Paul  Brown  was  of  the  party.  The  next  mornings 
the  Inc'inns  went  awny,  and  the  party  drifted 
down  the  Assiniboin  River  to  the  grand  rapids. 
From  there,  about  thirty  started,  among  whom 
were  Mr.  M'Doncli,  Cutlibert  Grant,  anua  num- 
ber of  Half-breeds.  I  did  not  see  Seraphim  La- 
marre  among  them.  I  was  left  behind  and  still  a 
prisoner,  but  in  the  the  evening  a  spare  horse 
^i^as  brought  by  Mr.  Fraser  and  one  Taupiei*,  for 
t(ie,  and  I  accompanied  them  on  horsebacK  to  the 
t^orth- West  fort,  near  Brandon-house.     When  I 
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approached,  I  saw  a  croud  assembled  about  th« 
gate.  I  suppose  there  were  from  forty  to  fifty 
persons  assembled.  Their  arms  were  down  by 
the  gate,  and  as  [  entered  it,  a  number  of  them 
presented  their  guns  at  me,  making  use  of  insult- 
ing language.  1  complained  to  Mr.  M'Donell  of 
Ihiii  treatment,  and  asked  him  if  it  was  by  his  or- 
ders, and  he  said  he  would  speak  to  them  about 
it,  but  I  do  not  think  he  ever  did.  In  the  course 
of  the  night  I  saw  some  property  that  was  brought 
away  from  our  fort  at  Brandon-house.  I  saw  to- 
bacco and  carpenter's  tools,  and  other  things.  I 
wished  very  much  to  go  over  to  sec  a  Mr.  Peter 
Fidler,  who  had  charge  at  Brandon-house.  I 
found  that  he  was  not  at  t!ie  fort,  but  having  been 
turned  out,  was  encamped  in  a  tent  completely 
without  the  fort.  Besides  tobacco,  carpenters' 
tools,  &c.  there  were  some  furs  also  brought  from 
Brandon-house.  The  tobacco  which  had  been 
brought  was  divided  the  next  day  amongst  these 
men;  the  Half-breeds.  About  the  24^'' or  25^ ^' 
May,  the  party  was  separated  into  smaller  divi- 
sions, and  chiefs  appointed.  The  property  was 
embarked,  and  the  wholt.*  set  orf*  to  go  to  Portage 
des  Prairies;  a  part  went  by  water,  but  the  Half- 
breeds  generally  went  by  land,  on  horseback. 
Having  arrived  at  Portage  des  Prairies,  the  whole 
of  the  pemican  and  packs  was  landed  and  formed 
into  a  sort  of  breastwork  or  fortification,  having 
two  small  brass  swivels  there,  which  the  year  be- 
fore had  been  taken  from  the  stores  of  the  settle- 
ment. On  the  morning  of  the  17^**  June,  being  at 
Portage  des  Prairies  still,  which  is  about  sixty 
milc^  from  the  settlement,  the  Half-breeds  mount- 
ed their  horses,  and  set  oflffor  it;  they  were  arm- 
eti  with  guns,  pistols,  lances,  and  bows  and  arrows. 
Cuthbert  Grant  wr>s  with  iheni,  Antoine  Hoole, 
Thomas  M'K:;%  the  prisonei  Brown,  and  I  also 
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saw  Boucher.  I  remained  behind  ;  so  did  Mr.  A- 
Jexandor  M'Donell,  Allen  M'Donell,  John  Sivc- 
licrht,  Seraphim  Lamanc,  and  I  also  saw  Frascr 
there,  and  about  thirty  to  forty  men  staid  to  help 
to  guard  the  pemican.  The  object  of  this  expedi- 
tion was  to  take  Fort  Douglas,  and  break  up  the 
settlement.  If  the  setders  took  to  the  fort  for  pro- 
tection, then  the  whole  were  to  be  starved  out. 
The  fort  was  to  be  watdied  strictly  at  all  times, 
and  if  any  of  them  went  out  to  fish,  or  to  get  wa- 
ter, they  were  to  be  shot,  if  they  could  not  be  tak- 
en prisoners.  I  certainly  had,  from  all  I  heard, 
very  serious  apprehensions  for  my  friends.  I  do 
not  remember  that  Cuthbert  Grant  said  any  thing 
particular  on  the  morning  he  went  away.  On  tho 
20'*',  a  messenger  arrived  from  Cuthbert  Grant. 
When  Mr.  M'lionell  saw  him  approach,  he  went 
out  and  spoke  with  him,  and  presently  gave  three 
eheers.  Upon  this  th.e  other  gentlemen  asked 
"what  was  the  news.  Mr.  M'Donell  said,  in  French, 
it  was  good;  twenty  two  English  arc  killed,  and 
among  them  Semplo  and  five  of  his  ofhcers.  Ht 
then  announced  it  to  tlic  people,  and  snid  in  French, 
"  Sncre  now.  ilc  Dien,  houncs  nouvclles^  vitigt-dcux 
"  jlnglois  de  tuh."'  The  gentlemen  present  all 
shouted  with  joy,  cs[tecially  Lamarrc,  M'Donell, 
and  Siveright.  i'angnian,  commonly  called  Boston- 
nois,  enquired  whether  there  were  any  killed  upoFi 
their  side ;  it  was  answered,  that  one  liad  been, 
and  on  hearing  who  it  was,  he  said  it  was  his  cou- 
sin, and  then  exclamed  ;  "  my  cousin  is  killed  and 
^'  I  will  be  r&venged,  the  aHair  shall  not  er»d  here, 
"  they  shall  all  be  kilhul,  for  so  long  as  these.'  FiUo- 
"  lish  are  let  go  out  of  the  river,  they  always  will 
"  be  coming  back,  as  they  had  iloue  last  year," 
and  he  also  said  that,  "  there  shoiiid  not  Lo  uiio  of 
"  them  allowed  to  go  out  of  the  river,  for  so  long 
"  as  they  were  permitted  to  go  out,  they  would  al- 
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"  ways  cause  a  disturbance  and  mischief;"  Upoi^ 
this,  two  men,  named  Latour  and  Montour,  were 
ordered  to  get  horses,  and  immediately  despatch- 
ed on  horseback  to  the  Red  River,  with  directions 
to  detain  all  the  settlers  till  Alexander  M*Doneil 
should  arrive.  We  then  pursued  our  journey  by 
)and  towards  the  fort,  to  within  about  thirty  miles 
of  it,  and  the  remainder  of  the  way  I  went  by  wa- 
ter. When  I  arrived  at  Fort  Douglas,  I  found  all 
our  people,  were  gone.  I  met  none  of  them  thero 
at  all,  the  fort  and  property  were  in  the  possession 
of  the  Half-breeds,  the  same  Half-breeds  as  1  had 
brforc  seen  start  for  Fort  Douglas.  Grant  was 
there,  and  a  number  ol  those  I  have  before  men- 
tioned ;  they  were  in  fact  the  party  who  had  gone 
down  on  horseback  with  the  carts  from  Portage 
des  Prairies.  Brown  and  Boucher,  the  two  pri- 
soners at  the  bar,  were  there ;  they  were  altoge- 
ther about  forty-five  in  the  fort,  and  not  at  the  set- 
tlement. Mr.  M'Donell  had  arrived  fifteen  hours 
before  me.  The  day  after,  I  asked  Mr.  M'DoneU 
to  let  me  go  to  the  spot  where  the  accident  had 
occurred,  which  he  did,  and  [  went  by  myself. 

Attoruey-GeneraL — Were  Mr.  M'Kenzie  and  Mr. 
M'Lcod  at  Fort  Douglas  at  this  time? 

Mr.  Pambrun. — No,  they  did  not  arrive  till  the 
24*''  June.  I  heard  Cuthbert  Grant,  Antoine 
Hoole,  and  others,  speak  together  of  what  they 
had  done,  they  spoke  it  among  themselves,  boast- 
ing of  it;  one  said  that  he  had  killed  one,  and  some 
that  they  had  killed  two,  and  so  on,  but  they  ge- 
nerally boasted  of  their  feats.  I  heard  Cuthlxift 
Grant  say,  that  he  had  fired  upon  Mr.  Sempic, 
and  upon  M'Lean.  The  general  account  of  the 
Half- breeds  was.  that  Grant  was  a  brave  man,  and 
bad  conducted  himself  well  in  the  engagement. 
They  did  not  seem  to  be  sorry  for,  or  hide,  what 
they  had  done. 
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jhtornty 'General — Did  you  so*;  (ho  place  where 
any  of  these  persons  were  buried? 

J/r.  Fambrun. — Yes,  I  did;  the  hrnbs  of  the 
persons  who  had  been  killed^  were  out  of  thd 
ground,  and  many  of  their  bodies  in  a  mangled 
condition.  I  was  afterwards  sent  to  F\)rt  Wilham. 
J  was  not  there  considered  ns  a  prisoner.  I  was  al- 
lowed io  go  in  three  or  four  days. 

Chief  Justice. — Before  he  goes  any  farther,  will 
yon  let  him  relate  the  names  of  those  whom  he 
found  at  Fort  Douglas,  upon  his  arrival  there ;  I 
mean  those  whom  he  saw  start  from  Portage  dcs 
Prairies.  ^i5.=f*f*  i  ;    '    * 

Mr.  Pambruft. — There  were  of  the  Ilalf-brceds, 
Cuthbert  Grant,  Autoine  Houlc,  Thomas  M'Kny, 
Louis  Lacerte,  Alexatidcr  Frasor,  Francois  Des- 
chaiups,  Le  Groe  Tetc,  Andr6  Traqucn,  Alexan- 
der Tookey,  Tookey  his  brother,  Moustouche, 
\Jauoll«t,  and  suveral  I  do  not  recollect;  of  Cana- 
dians there  were  Francois  Deschamps  the  elder, 
who  went  by  water,  Boucher,  Lavign^y  and  Louis 
Morain,  Boucher  went  down  to  Fort  William  in 
the  same  canoo  that  I  did.  He  freely  admitted 
that  he  had  been  in  the  battle.  He  told  me  that 
he  had  acted  comme  ambassadeur^  and  was  the  fust 
man  who  had  spoke  to  governor  Suniple.  In  the 
canoos  that  wnnt  with  us  to  Fort  William  were  the 
furs,  which  had  been  taken  from  me  when  f  was 
taken  tp  the  North-West  post  on  River  Qui  A|)- 
pelle. 

Cross-examination  conducted  by  Mr.  Sherwood. 

Mr.  Pambrun. — The  Bois-brules  are  the  bas- 
tard children,  either  of  French  or  English  fathers, 
by  Indian  women;  they  arc  the  oflfsprini^  of  white 
men  by  Indian  women  ;  some  of  them  I  know  hiwt'. 
been  sent  to  Lower  Canada,  and  received  tticii' 
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education  at  Montreal  and  Quebec.  I  do  not 
think  they  consider  thctnticlves  as  white  meni  or, 
that  they  are  so  considered  by  white  men,  nor  do 
they  consider  themselves  as  only  on  a  iboting  with 
the  Indians;  they  are  employed  in  all  capacities, 
as  clerks,  interpreters,  and  engages.  I  know  that 
Assiniboin,  a  Malf-brced,  was  one  who  went  down 
on  horseback.  I  know  a  person  named  Hamelin 
who  wa3  there,  but  I  do  not  know  that  they  arc 
now  in  the  service  of  the  lludson^s  Bay  Company. 
They  call  the  people  engaged  in  the  service  of 
the  Hudson^s  Bay  Company,  the  English,  and  they 
call  me  an  Englishman,  but  I  am  a  Canadian,  they 
call  me  so  from  opposition  to  the  English  settlers. 
Mr.  Alexander  M  Uonell  is  one  of  the  partners  of 
the  North-West  Company,  as  I  have  always  un- 
derstood. I  never  took  Bostonnois  Pangman  pri- 
soner, btit  he  was  taken  by  some  of  the  lludson's 
Bay  people  before  I  was  taken.  I  do  know  that 
Fort  Gibrattar  was  once  in  possession  of  the  Norlli- 
West  Company.  As  I  was  going  to  Fort  des 
Prairies,  !  saw  it  in  their  possession,  and  in  going 
up  again,  1  saw  it  in  possession  of  the  iludbon^d 
Bay  people.  The  fort  was  taken,  but  not  taken 
?iway,  for  I  found  some  of  the  Hudson's  Bay  peo- 
ple there.  I  do  not  know  that  the  Hudson's  Bay 
people  have  an  exclusive  right  to  that  country,  and 
to  erect  trading  posts  therein.  !  know  the  late 
governor  Semple  and  his  hand-writing;  this  letter 
of  the  23'^  March,  addressed  to  Alexander  M'Do- 
nell,  and  this  of  the  14*''  May,  also  addressed  to 
him,  arc  Mr.  Semplc's  hand- writing. 

Mr.Sheiwood. — I  move  they  be  read.  ,.  . 

77w  two  following  letters  were  then  read. 
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to   Fort  des 


f .  M'DONELL,  Esquire,  r 
Qui  Jlppelle, 


.v..    '.I    At 


'J.V. 

Sir, 


Pranuon,  33 J  March,  1818. 


I  enclose  to  you  a  letter  fnim  Mr.  Robertson,  which  f 
have  |>eruxed,  nrid  ivhiuli  happily  i>(|uirt-s  no  comment,  i  sus-r 
i)«ct  lh.it  your  associates  have  inistalicn  my  character.  Kcniem-; 
her  what  1  noif  say  to  you.  Should  you,  or  your  Indian  or 
Klack-hreed  allies,  »ttein|)t  any  violence  against  the  Hudiron'i 
liay  Company  at  (^ui  Appello  or  eUewherc,  the  consequences  to 
yourselves  will  be  ten ihlc.  .  .    ,, 

1  am,  Sir, 

Yours,  he. 

'"  '    (Sigiic(l)      '      .  UOBt.  SEMPLE. 


M- t'-„. 


A.  M'DONELL,  Esquiie.  '  •*    •  • 

•'     .,»,;,,    ...     4^        Fort  Dou(ir.AS,    Hlh  May,   1818. 

Sir,  !       ■   .  -      ,r 

I  Like  the  opportunity  of  Mr.  Srraphim  Lamarre's  relurp 
towards  (^iii  Appelle,  to  acknowledge  receipt  of  your  letter  of 
lh(!  5lii  instant. 

The  idea  of  Mr.  Robertson  making  a  journey  of  120  miles, 
for  the  purpose  of  aconverKilion  tvilh  you,  appears  to  me  wholly 
inadmissible,  when  the  same  pur()Ose  may  be  Just  ast  etTectualljr 
answered  at  the  fintt  point,  or  al  either  of  the  Forks.  ,  Slill  less 
can  I  think  of  delc^riiin;.;  full  powers  to  any  man  to  form  deftni* 
tive  arraiigemenl.t,  when  I  myself  am  on  the  spot,  and  must  a- 
lunc  bu  answerable  for  them,  botii  to  friends  and  eneniicH. 

In  the  mean  time,  my  wish  for  general  tranquility  will  ever 
remai>i  unchanged.  1  am  satisfied  with  the  [troofs  which  remain 
in  our  hands,  and  seek  no  more  Should  you  be  unwilling  to 
meet  me  here,  1  leave  it  to  yourself  to  appoint  a  spot  at  a  mo- 
derate distance  from  the  Forkii  foe  a  ronferencc.  Whatever 
place  you  may  adopt,  I  repeat  Ihftt  your  person  and  property 
shall  be  considered  sacred,  unless  you  commence  acts  of  iiosli- 
lity.  Should  you,  however,  have  occasion  again  to  write  to  nie, 
|t  will  be  perfectly  unnecessary  to  talk  of  your  means  of  retalia- 
tion. I  also,  .should  I  be  conipelled  to  it,  have  my  schemes  of 
farther  and  still  farther  retaliation,  the  »hock  of  which,  if  1  mis* 
take  nut,  should  be  felt  from  Athabasca  to  Montreal. 

\  am,  Sir, 

Yours,  iic. 

■    (Signed)  RPBt.  SEMPLE. 
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Jl/r.  Pambrun. — I  do  not  know  where  Athabas- 
ca is.  I  have  been  informed  that  it  is  far  north,  and 
(hat  trade  is  carried  on  the  re  by  both  companies. 
It  is  far  north  I  believe  of  Red  River.  The  party 
that  went  down  to  Red  River  set  off  to  go,  a  part 
by  land  and  a  part  by  water,  and  each  partv  had 
pcmican  with  tnem  \  tiiose  that  went  by  lanJ  took 
It  in  carUt  and  those  that  went  by  water  took  it  in 
canoes.  Portage  des  Prairies  is  about  sixty  miles 
from  Fort  Douglas.  I  do  not  consider  that  it 
would  have  been  unsafe  for  this  partv'  to  have 
gone  by  water,  and  have  passed  Fort  Douglas,  if 
they  had  not  committed  depredations. 

Mr,  Sherwood. — Do  you  not  know,  Sir,  that  they 
had  been  robbed  before ;  if  not  by  you,  do  you 
net  knoiv  that  their  pemican  had  been  taken  from 
them  by  some  of  your  people  ? 

Mr.  Pambrum. — I  was  never  the  robber  of  the 
North- West  Company,  nor  do  I  know  that  they 
were  robbed.     I  know  that  they  robbed  me. 

Mr.  Sfiet'wood. — Did  they  not  at  that  very  time 
tell  you,  that  what  lhc{f  did  to  you  was  in  retalia- 
tion for  similar  conduct  on  the  part  of  Colin  Ro- 
bertson to  them  ?  don't  be  angry.  I  did  not  charge 
yort  with  being  a  robber. 

Mr.  Pambrum. — Alexander  M'Donell  told  me, 
when  1  osked  by  whose  authority  I  wxs  taken, 
that  it  was  by  hi^,.and  that  it  was  in  retaliation 
for  what  Colm  Robertson  had  done,  that  I  wns 
robbed,  and  that  he  would  starve  the  colonists  and 
.  the  Hudson's  Bay  Company's  servants,  and  force 
them  to  surrender. 

Mr.  Sherwood. — Do  you  think  that  the  Hudson's 
Bay  Company  would  have  done  the  same  if  such 
a  daring  outrage  had  been  committed  on  them,  as 
these  people  had  perpetrated  at  Fort  Gibraltar? 
If  Fort  Douglas  had  been  razed  to  the  ground,  all 
th«  property  of  my  Lord  Selkirk  and  the  company 
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soni  away,  do  you  not  think  ihoy  would  retaliate 
in  tlio  same  way  ?  ^r      ♦  -  «  *'•••>  « •    ',  'a  r 

Mr.  Pambrun, — No,  I  do  not,  for  it  never  was 
their  disposition  to  kill  any  body. 

Mr.  Sherwood. — Indeed  !  did  you  never  hear  of 
any  body  being  killed  by  tlietn  in  alTrays  that  have 
taken  place? 

Mr.  i^amltrnn. — No,  I  have  not,  nor  do  I  be» 
lieve  they  would.  *  *      «  i  »      %f .    r 

Mr.  Sherteood, — May  I  ask  you,  Sir,  en  what 
you  found  yoqr  opinion  of  their  nurnnnity  ? 

Mr.  FnfMrun. — t  found  my  opinion  on  thia,  that 
if  they  had  wished  to  kill,  they  mi(rht,  but  they 
never  have,  ^nd  .hat  js  why  (  believe  they  never 
will.  V    i  ■  ■'  M  -»)• 

Mr.  Sherwood. — That  is  your  opinion.  I  happen 
to  have  a  different  one,  and  so  have  many  other 
i)eople.  Have  you  any  other  reason,  Sir,  than 
because  you  dq  not  happen  to  know  of  their  taking 
the  life  — 

Chief  Justice. — What  has  this  to  do  with  the  case 
before  us."*  £ither  examine  the  witness  to  the 
case,  or  be  silent. 

Mr.  Shcrwood.-Wheneveryow  Lordship  pleasecr, 
it  is  my  duty  to  bow,  and  I  certainly  shall,  but  if 
permitted  to  pursue  my  own  course,  1  shall  put 
that  question  to  Mr.  Pambrun. 

Chief  Justice. — Well  then,  silence  now.  "^  « 

Mr,  Sherwood  sat  down.  '  *  ■> 

Mr.  Sherwood^  {rising.) — Does  your  Lordship 
prohibit  my  cross-examining  this  witness  farther.^ 

Chief  Justice. — F  have  no  wish  to  stop  you  in 
yourcross*examination,  if  you  conduct  it  regularly ; 
none  at  all. 

Mr.  Sherwood. — What  did  you  say  to  Mr. 
M'Donell,  upon  fust  seeing  him  at  the  toi't  at  Qui 
Appelle  River  ?  Tell  what  |)assed  at  that  time,  the 
whole  that  passed.      .     ,  ,  . 
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.Vr.  Patnbrun.  —l  asked  him  by  whose  anthoritv 
Cuthbcrt  Grant  had  taken  me  prisoner,  and  took 
my  properly,  or  tlic  property  I  was  in  charge  of, 
from  me,  and  he  saia  it  whh  by  his  orders,  and 
that  it  was  done  by  way  of  retaliation  for  Fort 
Gibraltar  having  been  taken  by  Mr.  Robertson, 
and  (hat  he  would  make  the  settlers  and  servanU 
of  the  compnov  surrender,  or  he  would  starve 
them  out,  this  h>  all  I  recollect  to  have  passed. 
'i  Mr.  Sherwood. — What,  Sir,  did  Cuthbert  Grant 
say  tu  you  relative  to  his  own  share  in  the  nflair 
of  the  19th  June?  You  have  told  us  that  tht^  ge- 
neral report  was  that  he  was  a  brave  man,  and 
conducted  himself  well  on  tiiat  day.  and  you  also 
told  us  of  something  that  he  himself  said;  tell  us 
that  again,  will  you?  '      .'^    .n«r;v,i    ^r" 

•/Hr.  Famhrun. — Mr.  Grant  told  me  that  he  had 
fired  upon  Mr.  Bempie,  and  had  shot  him.  It  was 
not  in  confidence  that  he  said  tliis  to  me,  it  was  in 
a  general  conversation,  fie  said  that  he  had  shot 
Mr.  Semple,  and  had  fired  on  Mr.  M'Lean.  I 
never  received  any  orders  from  Mr.  Semple,  or 
Mr.  McLean,  to  molest  or  interfere  with  the  Nortli« 
West  Company's  people,  but,  on  the  contrary,  our 
orders  at  all  times  were  to  do  them  no  violence, 
and  not  to  interfert;  with  them  at  all. 

Mr.  Sherwood. — It  is  a  great  pity  they  were  not 
more  generally  obeyed  by  his  servants,  if  those 
>vcrc  his  orders. 

■  ■'  \    '      •■*;■:    '.;  . 

Re-examined  by  the  ^tlorney 'General.    • 

Attorney-General. — What  were  your  orders.  Sir, 
(for  [  believe  you  received  particular  ones,)  from 
Mr.  Semple,  when  you  started  from  Fort  Douglas 
to  go  to  Brandon-house,  and  thence,  according  to 
information  you  might  obtain  there,  to  the  Ilud* 
•on's  Bay  post  on  River  Qui  Appelk  ? 
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Mr.  Pambrun.-l  went  under  orders  from  govern-- 
or  Sernplc  to  bo  peaceable,  and  to  avoid  cveiy 
thing  lilte  hostilil}S  unless  I  was  attacked.  My 
instructions  were  contained  in  a  letter  in  theso 
words,  "  Mr.  Pambrun,  Sir,  Waving"  {Mr.  Pani- 
bruH\  repeating  the  letter  was  objected  to  by]  Mn 
Sherwood,  ana  Mr.  Pamhrun  was  directed  by  the 
Court  not  to  repeat  it.)  That  was  the  general  na- 
ture of  my  instructions,  I  was  to  go  to  Brandon- 
house  and  thence  to  Qui  Appelle,  peaceably,  if 
tlu^y  would  let  me  go,  and  I  went  peaceably,  till 
I  was  stopped  and  robbed  of  the  property. 

Attorney-General. 1    will    not   ask    you,  Sir, 

whether  you  know  ot  the  Iludson^s  Bay  Company 
ever  having  taken  the  lives  of  one  and  twenty  per- 
sons at  one  time,  but  I  will  ask  you,  Sir,  do  you 
know,  or  did  ^  ever  hear,  of  a  single  life  having 
been  taken  b^    .lem  .** 

Mr.  Pambrun. — I  do  not  know  of  any  life  having 
been  taken,  nor  did  I  ever  hear  of  any  one  losing 
his  life  by  them. 

Mr.  Sherwood. — I  must  ask  you,  Sir,  beforo 
this  unhappy  affair,  (in  which  we  are  now  endea- 
vouring to  see  who  arc  the  murderers,  or  who  are 
to  blame,)  do  you  know  of  the  North-West 
Company  having  taken  the  lives  of  one  and  twenty 
or  of  o/i«  person?  Do  you,  before  this  time,  know 
of  any  case  }  ..    .  ,,     .. , 

Mr.  Pambrun. — I  know  of  none  before  this,  on 
the  part  of  the  North  West  Company.  1  have  been 
told  that  there 

Mr.  Sherwood. — We  do  not  want  what  you  was 
told.  I  have  been  told  very  different  to  wiiat  you 
have  been^  but  that  is  of  no  consequence  hers. 

^'        ■     '■  ■'■  ■    "■■■    »'•■'■.    <  ■,  :..■>       .  ..  ■■  .      ..,..* 
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Esafiiintd  by  ike  Jltittrney-GeheraL 


« *  Mt,  Heurter.—l  was  not  present  at  f'ol't  Doug- 
hs on  the  19th  June,  in  the  jear  1816;  I  tame 
down  therft  about  eight  days  after  with  a  partner 
of  the  North  West  Company,  a  Mr.  Archibald 
NoiTnan  M'Ldod^  and  we  found  it  in  possession  of 
Mr.  Alexander  M^Donell,  and  somo  Haif^ breeds. 
Mr.  Alexander  M'Done!!  is  a  partner  also  in  the 
North  West  Conpany.  I  was  at  that  time  in  tlieif^ 
service  as  a  cleds.  Cntbbert  Grant  was  there^ 
and  I  also  saw  Francis  Firmin  Boucher^  one  of 
the  prisoners^  there.  I  heard  of  what  had  piassed 
On  ine  19th  June^  andltisited  the  field  of  battle^ 
in  company  with  the  persons  who  w^re  there.— 
Cuthb^rt  Grants  •  Alexander  Fraser,  •I>^schamp3 
iho'  father^  and  tttrO  sons,  Josdph  citlled  Gros  Tete^ 
Irere  of  the  party  who  went^  and  Joseph  Deschdmps 
related  the  particulars  of  how  they  shot  the  peo- 
ple. The  ODeervattons  -Wert  not  made  to  me^  but 
to  soiae  of  the  partnet^  of  the  North  West  Com- 
pany \^ho  went  with  us.  He  related  particularly 
now  they  shot  the  peopk  who  came  with  Mr. 
Semple<  !  did  not  hear  Cjlhbert  Grtint  say  any 
thing;  it  was  yooiig  Deschamps  that  I  heard  re- 
late the  particulars.  I  \iras  present  when  the 
speech  was  mftde  to  the  Half-breeds  hf  a  partner 
of  the  North  West  Company,  Mr.  Archibald  Nor- 
man M'Leod,  but  I  do  not  know  that  any  thing 
Was  answered  by  Grant,  or  by  Boucher^     *^*'  -^ 
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Crtiss-examinaHon  eotutucted  h^  Mr.  SketioddJi 

Mr.  Heurter. — ^I  am  not  in  tlie  service  of  the! 
Hudson's  Bay  Company,  uor  of  the  Earl  of  Sel- 
kirk* nor  have  I  been*    Mi4i>^  i  t^^ 
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JOHN  PRITCHARD,  Swam. 
Sxamined  by  the  Jiitorney'Gentral. 
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,}'  Jifr.  Priichxird.-An  May,  1513,  I  wfts  U\'ing  at 
Red  River,  and  in  that  month  and  long  before, 
from  the  Indians  and  freemen  who  Hved  iu  our 
neighbourhood,  I  heard  of  its  bein^  intended  to 
attack  us.     I  heard  this  as  early  as  March,  and  in 
May  and  June  the  report  became  general.     In 
consequence   of  this  information,  we  were  ooA- 
stantly  upon  the  look-out,  day  and  night,  a  watch 
was  kept  for  die  express  purpose  of  giving  the 
earliest  notice  of  their  approach.     On  tHe  evenii^ 
of  the  10th  June,  I  had  been  up  stairs  in  my  own 
room,  and  about  six  o^ctock,  I  heard  the  boy  at 
the  watch-house,  give  the  alarm  that  the  'Half' 
breeds  were  coming.     A  few  of  Us,  amons  w^hora 
was  the  governor,  there  were  perhaps  six  alto* 
gether,  looked  through  a  spy-glass,  Irom  a  placa 
that  had  been  used  as  a  staoie,  and  w«  distinctly, 
saw  some  armed  persons  going  alohff  the  plains^ 
Shortly  after,  I  beard  the  same  boy  call  out,  ^  that 
"  the  party  on  horseback  were  marching  to  the 
^  settlers."     About  twenty  ^  us,  in  obedienoe  to 
the  governof,  who  said*  **  we  must  go  and  see 
*'  what  these  people  are,"  took  our  arms.  He  ivould 
only  let  about  twenty  go,  at  least  he  told  about 
twenty  to  follow  him— ^to  come  with  bicn ;  there 
was,  however,  some  confusion  at  the  time,  and  I 
believe  a  few  more  than  twenty  accompanied  vie* 
Having  proceeded  about  half  a  mile  towards  the 
settlement,  we  saw,  behind  a  point  of  wood  which 
goes  down  to  the  mer,  that  the  party  encreased 
very  muich.     Mr.  Semple,  therefore,  sent  one  of 
the  people,  (Mr.  BourKe,)  to  the  fort,  for  a  piece 
of  cannon,  and  as  many  men  as  Mr.  M'Dutieli 
could  spare.    Mr.  Bourke,  hevrever,  not  rclurniB^ 
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toon,  Mr.  Semple  said,  "  gentlemen,  wc  lip.d  bet- 
"  ter  go  on,**  and  we  accordingly  proceed<'d.  We 
had  not  gone  far  before  the  Half-breeds  returned 
towards  us,  and  they  divided  into  two  parties,  and. 
surrounded  us  in  the  shape  of  a  haif-mooh  or  half 
circle.  ;,>.....!;>i';Ui'4;-^^>vu;ri,<  •Jl.:.^t<'/«"■uK-■i«^-■«e  ..2i»?i^ 

JlUomeif-Gentral-^Vid  joii  meet  any  people  in 
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your  way  r 

Mr.  Prttchtird.—^Yes^  we  met  a  number  of  the 
settlers,  crying  and  speaking  in  the  Gaelic  language^ 
Trbich  I  do  not  understand,  and  they  went  on  to 
the  fort.  The  party  on  horseback  had  got  pretty 
Dear  to  its,  so  that  we  could  discover  that  they 
were  painted  and  disguised  in  the  most  hideous 
manner ;  upon  this^  as  we  were  retreating,  Bou- 
cher advanced^  waving  his  hand,  riding  up  to  us,- 
and  calling  out  in  broken  English,  ^'  what  do  you 
**  want,  what  do  you  want?"  Governor  Semple 
said,  "  what  do  ^oti  want?"  aitvai^^-vira^fsiiiv/ 
< .  Chief  Justice. — Do  not  go  on  quite  so  fast.  It 
appears. to  me  that  this  evidence  about  the  settlers, 
and  their  retreating,  is  in  direct  contradiction  to 
what  we  have  before  heard  from  Michael  Heden 
uid  others. 

'  ?  j9ttorney-GeneraL-^Mr.  Pritchard^  my  Lord,  wiH 
relate  that  part  again,  and,  I  believe,  your  Lord- 
ship will  not  find  any  variancq.  It  is,  1  think,  no^ 
thing  more  than  that  Mr.  Pritcbard  does  not  use 
exactly  the  same  words  as  the  other  witnesses. 

Mr..  Priichard. — Mr.  Bourke,  not  coming  on 
with  the  cannon  as  soon  as  be  was  expected,  Mr. 
Semple  directed  the  party  to  proceed  onwards; 
we  had  not  gone  far  jbeft>re  we  saw  the  Half-breeds 
returning  upon  us.  Upon  observing  that  they 
were  so  numerous,  we  had  extended  our  line,  and 
got  more  into  the  open  plain,  as  they  advanced  we 
retreated,  but  they  divided  themselves  into  two 
'.surfoundedu^  JiD  the  shape  of  »  bal^ 
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ittoon.  Boucher  then  came  out  of  the  tank  of  his 
rty,  and  advanced  towards  us,  (he  was  on  horse- 
ckt)  calling  out  in  broken  English,  "  what  do 
«*  you  want  P  what  do  you  want?'*  Mr.  Semple 
ens#ered^  **  what  do  you  want  ?''  to  which  BoU* 
cher  replied,  "  we  want  our  fort.'*  Governor  Sem-* 
pie  said*  ^^  well,  eo  to  your  fort."  After  that  I 
did  not  hear  any  thing  that  passed,  as  they  werb 
c^ose  together.  I  saw.  Mr.  Semple  put  his  hand 
on  Boucher's  gun.  Expecting  an  attack  to  b^ 
made  instantly,  I  had  not  been  looking  at  govern- 
or Semple  and  Boucher  for  some  time,  but  just 
then  I  happened  to  turn  my  head  (hat  ivay,  and 
immediately  I  heard  a  shot^  -find  directly  after  ii 
general  firing,  {^turned  round  upon  hearing  thfe 
shot,  and  saw,  Mr.  Holte  struggling  as  if  he  'kexi 
shot.  He  ^ks  on  the  ground.  On  seieihg  iheit 
approach,  we  had  extended  our  line  da  the  open 
plains;  this  Was  done  by  Mr.  Semple's^or  sdm^ 
other  perscm^s,  directions.  JBy  extending  our  line, 
i  mean  we  each  took  a  plac^  at  a  greater  distance 
frotti  each  bther;  We  took  pllaces  as  best  suited 
our  tndiyidual  Safety.  From  not  Seeing  the  fit-iiig 
begin,  I  can  not  say  from  whom  it  fifst  came,  but 
kttmediatety  Upon  hearing  the  fir^t  ihot,  I  turned 
reimd  and  saw  lietitenant  Holte  titi-ugglin^.  A 
fire  Was  kept  up  for  several  tninuies,  and  1  saW 
seyeral  Wounded,  indeied,  in  a  feW  tninutes,  aldid^t 
all  our  people  tvere  either  killed  or  wounded.  I 
fiaw  Sinclair  and  Bruce  falK  either  woundfed  or 
killed^  and  Mt.  M'Le^n,  a  little  in  front,  defending 
hinisdf,  but  by  a  Second  shot  t  isa#  him  fall.  At 
tbii  time  I  saw  captain  Rogers  getting  up  again, 
but  not  observing  any  of  our  people  standihg*,  I 
called  out  to  him,  >^  Kogets,  for  God's  sake  gite 
•*  yourself  up,  giv^  your&elf  up."  Captain  Rogers 
i^  towards  them,  ctiUing  out  that  he  surrendered, 
and  that  he  gtive  bimiietf  up^  and  graying  th^kii  to 
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iKVe  hts  life.  Thomas  M'Kaj,  a  Half-bfeech,  shoC? 
him  through  the  head)  and  another  Half-breed 
ripped  his  helly  open  with  a  knife,  using  the  most 
horrid  imprecations  to  him.  I  did  not  see  Mr. 
^Semple  fall  I  saw  his  corpse  the  neit  daj  at  the 
fort.  When  I  saw  Mr.  Rogers  iitilf  I  expected  to 
share  his  fate.  As  there  was  a  Canadian  among 
those  who  surrounded  me,  and  who^had just  made 
an  end  of  mj  friend,  I  said,  <^  LavigBe,  you  are  a 
*^  Frenchman,  you  are  a  man,  jou-are  a  Christian, 
^^  forGod^s  sakoy  save  my  life,  for  God-s  sake,  try 
*'  and  save  it.  I  give  myself  up.,  jt  am  your  pri- 
.*'  soner."  M^Kay,  who  was  among  this  party, 
and:  who  knew  me:*  ^aid^  *^  you  little  toad,  what 
;it!do  yo|i  doi  here?'*  He  spoke  ir>  French,  and 
;Qa}led  mev  un  petit  erajtaud,  and  dsked  what  I  did 
•j^erefarid  I  fuUy  expected  then  that  I  should  lose 
«9y  lifei  I  again  af>pealed  to  Lavigne,  and  he 
joined  in  entreating  them  to  spare  me,  I  told 
them,  oyer  and  over  that  I  was  their  prisoner,  that 
(  had  got  something  to  tell  them ;  ^^^7^  however, 
seemed  determined  to  take  my  lifet  They  struck 
^s^t  me  with  their  euns,  and  XJavigne  caught  some 
;of  the  blows,;  ancnoined  me  in  entreating  for  my 
safetjf.  He' told  them  of  my  kindness  on  di^ereut 
occasion^.  I  rempnstrated  that  I  had  thrown  down 
.iny  arms»  and  we^s  their  prisoner,  at  their  mercy. 
O^e^JPrimeau  wished  to  shoot  me,  he  said' I. had 
jformerly  killed  his  brother,  I  begged  him  to  recol- 
lect ipy  former  kindness  to  him  at  Qui  Appelle. 
At  length  they  spared  me,  telling  me,  1  was  a  lit- 
tle dog,  and  that  I  bad  not  long  to  live,  that  he 
would  find  me  when  he  cs^me  back>  I  then  went 
to  Fro^  Plains  in  charge  pf  Boucher.  I  do  not 
know  of  any  conversation  taking  place  on  the  way 
,  between  us.  In  going  to  the  plains,  I  was  agai<» 
threatened  by  one  of  the  party,  and  saved  bj 
B<|ucl)|j\.  who  jponducted  me  safe  to  the  Fro^ 
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Wains.  I  thcr*  met  Crtthbert  Grant,  \irho  tolcJ  th6 
that  they  did  not  expect  to  have  met  us  on  th^ 
plain,  but  th&t  their  intention  was  to  hdve  surprised 
the  cblorijr,  and  they  tvould  haVe  hunted  the  colo- 
tiists  like  buffalo.  He  also  told  tine  they  expected 
to  havie  got  round  unperceived,  lAnd  at  nieht  ivould 
have  suri'bunded  the  fort,  and  hhve  snot  every 
on^  who  left  it,  but  b^ing  sieen,  their  scheme  h^d 
beeti  destroyed  or  frustrated.  PaUl  BroWn  ap- 
{)etiired  to  be  one  of  this  party.  I  db  not  think  m 
was  armed.  l!*hey  wek'e  all  paihfed  ahd  disfigured^ 
so  that  1  did  hot  know  many.  I  should  not  haVe 
knoWn  that  Cuthbert  Grant  was  there,  though  E 
knexir  him  well,  had  he  not  spokeh  to  me.  GraAt 
told  mib  that  Mr.  Semple  was  not  mortally  w^ounded 
hy  the  shot  he  f'tfeceiVed,  but  thftt  his  thigh  was 
broke.  He  said  that  he  spoke  to  Mh.Seo^ple  af- 
ter he  was  wounded,  that  Mr.  Semple  ask^d  hiot 
to  get  him  taken  to  tho  fort,  and  as  he  wks  not 
tnort^liy  Wounded,  he  thought  he  perhabs  mi^ht 
live.  Urai^t  said  thai  he  Could  m>t  take  him  him- 
self, as  he  had  something  else  to  do,  but  that  hi^ 
would  sertd  somte.  j^erson  to  cohvey  him  there  on 
Whom  he  tnight  depend,  hnd  that  ht  left  him  iil 
the  c^rO  of  a  Catiadi^n,  and  Went  ^Way,  btit  thit 
almost  directly  after  hie  had  left  him,  aA  IhdiaA^ 
who,  he  said,  Was  the  only  rascal  they  had,  camift 
up  &nd  shot  him  in  the  breast,  at)d  killed  him  upoA 
the  spot. 

Md^meU'Ctmiral'^ls  it  usual  for  the  tlAlf-brb^ds 
to  paint  themselves  ? 

Mr,  Pritchafd. — Very  far  from  it,  it  i&  viery  un- 
usual ;  they  ard  acbustOm^d  to  dress  likb  Cana- 
dians. I  have  lived  thirteieb  years  in  the  Indiah 
'country,  land  I  riieVer  saw  the  Half-bi'eeds  paint; 
.'they  imitate  thie  White  pieople,  and  dress  like  thetaii 
iat  all  times,  iexcept  when  ehg^ed  in  sporting  ag 
Ipdians;    They  Were  painted  Mi  I  have  been  a^ 
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Cdtofomed  to  aee  the  Indians  at  their  war  danee ; 
they  were  very  much  painted  and  disguised  in  abid. 
eous  manner.  They  gave  the  war-whoop  when  they 
met  governor  Semple  and  bis  party,  as  I  was  told; 
they  made  a  hideous  noise  and  shouting.     I  know 
from  Grant,  as  well  as  from  other  Half-oreeds  and 
the  settlers,  that  some  of  the  colonists  had  been 
taken  prisoners.     Grant  told  me  that  they  were 
taken  to  weaken  the  colony,  and  prevent  its  being 
if^nownthat  they  were  there,  they  having  supposed 
they  had  passed  the  fort  unobserved.     Thieir  in- 
teniion  clearly  was  to  pass  the  fort.    I  saw  no 
7  carts,  though  I  heard  tney  had  carts  with  thetn. 
I  saw  abput  five  of  the  settlers  prisoners  in  the 
camp  at  Frog  Plains.     Grant  told  roe  they  intended 
to  h^ve  encamped  below  the  plains^  and  hi^ve.  pre- 
vented the  settlers  going  to  the  river  for  wat^r,  or 
if  thf,y^|did  go,  ,to  have  shot  them*    He  also  said 
to,  me*,in  the  same  conversation.     *^  You  see  mtc 
>*  haye  had  but  one  of  our  people  killed,  and  how 
^. little  qitiarter  we  have  given  you,  now«  if  that 
/^;  fbrt  is  not  giv^n  up*  with  all  the  public  property 
/^instantly,  without  resistance,  man,  woman  and 
,^t  child  shall  be  put  to  death."    He  said  the  at- 
v^qk,  would  be  made  upon  it  that  Bight,  and,  if  & 
^r^gle  shot  were  tired,   that  would  be   the  sig- 
nal tor  the  indiscriminate  destruction  of  every  soul, 
monf.  woman,  and  child.    I  was  completely  satis- 
fied myself  that  the  whole  would  he  destroyed, 
«nd  I  besought  Grants  whom  I  l^new,  to  suggest, 
or  let  me  try  and  devise,  some  means  to  save  the 
women  and  children.,  I  represented  to  him,  that 
they  cpuld  h^ve  done  no  harm  to  any  body,  what- 
eyer  he, or  his  party  mighl  think  the  men  had.   I 
ic^treated:  thepi  to  taJ^e  compassion  on  them.   1 
^reinii\de4  him  that,  they  were  his  father's  country- 
Mfoinen,  ancli?. his., deceased  fa^ther'^  name,  I  beg- 
M^  }m  *9  ^#iP^\r  '^  «wnf»a^QnL  ii^on  tl^eiii. 
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Attontey-Getieral-^Before  ybis  proceed  witfi  dint 
prtof  the  melancholy  bistorj,  1  wish  to  ask  ^ou, 
Sir.  Pritchard,  whether  there  was  any  proposition 
on  your  side,  or  any  disposition  in  your  party,  to 
attack  the  Half-breeds,  or  when  they  were  coming 
tip  to  you,  was  there  any  disposition  to  life,  or 
fitly  proposal  that  you  should  fire  upon  them  ? 

jir.  Pritchard. — At  the  time  the  Half-breeds  dii 
Tided  into  two  parties,  just  before  surrounding  us, 
one  of  our  people,  (Bruce  I  believe,)  did  propose 
that  we  should  keep  them  off,  and  Mr.  Semple  turn- 
.cd  round,  and  a«ked  them  who  could  be  such  a  ras- 
cal as  to  make  such  a  proposition,  and  tiot  to  let 
him  hear  such  a  word  again.     Mr.  Semple  was 
very  much  displeased  indeed.     I  begged  Cuthbert 
Grani,  in  his  deceased  father^s  namie,  to  have  com- 
passion OQ  the  helpless  women  and  children,  and 
spare  themi  whatever  they  might  do  with  the  men. 
1  tried  to  sof^ea  down  things  with  him,  and  suc-*^ 
needed  M  jeast  so  far  with  him,  that  he  said,  if  all 
the  arms  find  pubKc  property  were  given  up,  w» 
shovl'^  >be  allowed  to  go  away ;  and  Be  woula  give 
•us  ;an  escort  to  protect  us  against  other  parties 
ithat  were  expected.     I  said  they  were  hard  terms 
that  we  must  all  go  away,  but  h&  said  they  w<erd 
the  .only  terms  that  he  could  grant.    I  then  wish^^ 
,ed  to  go  to  Mr.  M^Donell  at  the  fort  with  this  pro-^ 
positioq,  for  I  was  afraid  lest  they  should  retract^' 
W  another  difficulty  presented  itself;  the  Hal^' 
breeds  were  unwilling  that  I  shouM  be  r  > 'mitted^ 
to  go,  l<i»t  I  should  remain  at  the  fort.    I  spoke  to 
them,  and  endeavoured  to  persuade -them  to  acqoi-^' 
eso»,  butt  did  nat  seem  WLeXj  to  succeed;  at  last 
I  appealed  to  Cuthbert  Grant.     "  Mr.  Grant  you" 
"  know  me,  you  know  I  will  retorn  if  I  say  I  will,'^ , 
>>  I  wiU  return,  and  I  am^  sure  you  will  answer  foi^- 
"  mb  that  I  will" — to  this  he  agreed,  and  I  went  to' 
>he  fort)  Gjraot  aceompaoyiBg  me  a  good  part  oif; 
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the  wa j  as  a  protector,  it  bein^now  late  at  nifeht. 
JVrrived  at  the  fort,  I  communicated  to  Mr.  M^Do- 
pell  the  terms  upon  iirhich  they  had  agreed  to  let 
lis  depart,  and  that  they  must  be  complied  with  bj 
nornmg,  when  1  was  to  return,  according  to  the 
fkgreement  I  had  made  with  Qrant.  First  the  set- 
tlers were  assembled  at  the  fort,  and  when  the 
proposal  was  made  to  them*  they  said  they  would 
Dot  accept  them,  and  would  not  surrender  on  such 

'  terms.  Mr.  M^Donell  therefore,  though  convinc- 
ed in  his  own  mind  that  resistance  would  he  fruit- 
less, said  that  he  could  not  accept  them*  that  he 
could  not  give  up  the  fort  if  the  people  were  de- 
termined to  defend  it.  In  the  mornings  however^ 
ihey  concluded  that  it  would  he  better  to  comply 

.  with  the  terms  than  risk  more  blood  being  shed. 
I  accordingly  went  to  Frog  Plains,  and  after  some 
time,  an  agreement  was  made  betw^^n  Mr>  M*Do- 
nell  and  the  Half-breeds,  upon  the  terms  I  have 
stated,  and  an  inventory  beinj?  takedt  the  fort  was 

.  delivered  over  to  Cuthbert  Grant,  who  gave  re-; 

ceipts  on  each  sheet  pf  the  inventory  signed}  Cuthr 

bert  Grant,  clerk  for  the  North-West  Company, 

;picting  for  the  North- West  Company.    I  remained 

vat  Fort  Douglas  till  the  evening  of  the  twenty  Sc- 

'  cond,  when  we  proceeded  down  the  river,  on  our 
"Way  to  Hudson's  Bay.    On  the  following  day,  or 

,    the  twenty  fourth,  f  am  not  quite  certain  which, 

vwe  met  a  number  of  canoes,  ip  which  were  Mr. 
Archibald  Norman  M'Leod,  and  a  number  of  part- 
ners of  the  North- West  Cqmpany,  perhaps  eight 
pr  ten. 

.^Worn«y-G«ncral.-r-Were  either  pf  the  prispneri 
tvith  you  then  .^  ^.4.^ 

^    Mr.  Pritchard. — No,  Boucher  had  gone  with  us 
'  po  farther  than  the  Forks.    At  the  time  of  the 

^  (Capitulation,  Grant  had  promised  us  an  escort  to 

t'^prptect  us  against  two  other  parties  f>(  Half^breedf 
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4^hom  lie  said  wr  should  meet,  the  one  headed  hy 
William  Shaw,  and  the, other  bjr  Simon  M^Gilli- 
«,vray.  1  had  thought  Boucher  was  to  go  with  us. 
-J  argued  with  Graqt, upon  the  danger  we  should 
be  again  exposed  to,  but  it  wasjio  use;  we  went 
without  an  escort.  Aft^r  meetin^^  with  Mr.  M^Leod 
we  were  ordered  ashore,  and  I  was  sent  to  Fort 
William  with  some  others.  'I  did  not  see  Brown 
at  the  time  of  the  horrid  affair  on  the  plains.  I 
saw  him  the  day  after,  at  Fort  Douglas;  he  cam« 
with  the  party,  «they  were,  I  believe,  all  armed, 
and  I  did  i^ot  see  Brown  afterwards.  I  know 
Cuthbert  Qrant  very  well,  and  ,his  hand-writing, 
having  iVequeptly  seen  him  write.  {^  Utter  being 
here  produeed.y  '  .This  letjter  is  in  Cuthbert  Grant^s 
hand-writipg. 

The  foUwing  letter  was  then  read  upon  nkQiion  of 
^the  Jlttom^'GeneraL 


^,- 


.M^. 


iMy  iVear'Sir^ 


jUivsn  Qjui  Ap^clle,  IStb  March,  1816..^''-., 


,1  received  jQwr  generous  and  kind  leUer  lastfall  by  th« 
>Uft  catipe.  ,1  should  certainly  be  ,an  ungrateful  beiiig,  should  I 
not  return  you  my  sincerest  thanks.  Although  a  very  bad  hand 
at  writing  letters,  I  trust  to  your  generosity.  I  am  yet  safe  and 
sound,  thank  God,  for  I  believe  it  is  more  than  Robertson  or 
any  of  his  suit  dare  t«  offer  the  least  insult  to  any  of  the  "Bois- 
bruits,  aIthoug|b, Robertson  made  use  of  some  expressions  svhich 
I  hope  he  shall  swallow  in  the  spring,  be  shall  see  thai  it  is, nei- 
ther fifteen,  thirty,  nor  fifty,  of  his  best  horsemen  that  can  make 
the  Boisrbrul^s  bow  down  to  him.  Tbe'Half-t^reedSf.of  Fort 
des  Prairies  and  English  River,  are  aH  to  be  here  in  the  spring, 
it  is  hope^  we  sballcpaie  off  with  flying  colours,  and  never  to 
see  any  of  them  again  in  the.  colopising  way  in  Red  River,  in 
fact  the  traders  shall  pack  off  fvith  themselves  also,  for  having 
disobeyed,  our  oriders  Ust  spriai;,  according  to  our  arrangements. 
We  are  all  to  remain  at. the  Forks  to  pass  the  summer,  for  fear 
they  should  play  4is- the ^saroe, trick,  as  last  summer,  of  coming 
back,  but  they  shall  receive  a  warm  reception;  I  am  loth  to  en- 
ter into  any  particulars,  as  I  am  well  anured  that  you  will  re* 
ceive  a  mere  satii&otory  infoanation  (tbao  I  have  had«)  iiroQi' 
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your  oltMr  cori«spoqd«ott,  therefora  I  iball  not  prtlend  to  gift . 
you  any,  at  tb«  same  time  begging  you  will  excuse  my  short  l«i< 
ler,    1  iball  conclude,  wishing  you  health  and  happiuesi. 

1  sbpll  ever  remain. 

My  Dear  Sir, 

Your  most  obedient  humble  lerrant, 

[:'  (Signed)  CUTHBERT  GRANT.* 

My  sister  and  Betsy  return  their  rooit  respectfvl  cQmplimenta, 
to  you. 

<>,  J.  D.  Camiaov,  Eiquir^. 

*,——  '    .  OiJJ' 

•  To  underitand  the  alloiion  in  this  letter  it  Is  aeeeiary  to  rerert 
to  the  occurrencci  of  the  prec^dinK  year,  In  Juno  1815,  the  Half* 
breeds,  who  had  been  exasperated  by  the  prohibition  attempted  to  be 
enforced  against  their  luinting  the  buflhlo,  by  the  inprisonment  of 
Boipe  of  their  chiefs  tljat  niring,  by  haTing  been  attaclced  and  fired  upon 
wlUiout  any  provocation  by  the'  colonists,  as  well  as  by  other  outrages, 
determined  tnat  their  oppressors  should  leave  the  Red  Biver.  Upon 
that  occasion  the  following  capitulation  was  interchanged  betweeo  the 
chlefjs  of  (he  Half-breeds,  and  the  heads  of  the  colonists. 

"  Articles  of  agreemeet  enttfcd  into  between  the.  Balf-breed  Indians, 
of  the  Indian  territory,  on  one  part,  and  the  hofioraltle  Hudson's  ^y 
Companv,  on  the  other,  vis : 

"  i.  All  settlers  to  retire  immediately  flrom  this  river,  and  no  appear* 
•nee  of  a  colony  to  remain. 

"  2.  Peace  and  amity  to  subsist  between  all  parties,  traders,  Indians, 
and  freemen,  in  future,  throughout  these  two  rivers,  and  on  no  account 
any  person  to  be  molested  in  his  lawful  pursuits. 

**  S.  The  honorable  Hudson's  Bay  Company,  wHI,  as  customary  en* 
ter  this  river  with,  if  they  think  proper,  from  three  to  four  of  their 
forpier  trading  lioats,  and  front  four  to  Ave  men  per  ixmt  as  usual. 

"  4.' Whatever  former  disturbance  has  taken  place  between  Iwth  par« 
ties,  that  is  to  sav,  the  honorable  Hudson's  Bay  Company  and  the  Half* 
breeds  of  the  Indian  territory,  to  be  totally  forgot,  and  not  to  be  recalled 
by  either  party. 

"  5.  Every  person  retiring  peaceably  from  the  river  immediately, 
sliall  not  lie  molested  in  their  passage  out. 

"6.  No  people  passing  the  summer  for  the  honorable  HudsoaCk  Bay 
Company,  shall  remain  in  the  buildings  ef  the  colony,  but  siudl  retire 
to  some  other  «pot,  where  they  will  establish  for  the  purpoas  of  trade, 

CUTHBERT  GRANT, 

BOSTONNOIS  PANOMAN, 

WM.  SHAW, 

BONHOMME  MONTOUR, 

Thm  tovn  CwiBrs  ov  thb  Half-bhbo^ 

By  the  mutual  consent  of  their  fellowfr 
JANES  SUTHERLAND, 
JAMBS  WpiTE, 
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Rtd  River,  Indian  TerrUory,      ) 
rifrict,  JUd  River,  t5,th  June,  im»  ^ 
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Mr.  Prikhard.'^yXyt  settlors  were  generally  oc#  * 
£Upied  in  agricultural  pursuits,  in  attending  to 
tiicir  farms;  the  servants  of  the  Hudson^s  BajT'^ 
Company  in  their  ordinary  avocations.  Th«y  liv- 
ed in  tents  generally  and  huts,  in  1816,  at  Redx 
River  there  was  but  one  house,  the  governor*S| 
which  had  been  called  Fort  Douglas  by  the  set- 
tlers after  their  return  to  the  settlement  in  1815. 
There  were  houses  before  that  time,  but  they  wera 
burned  down  in  the  attack  that  was  then  made  on 
the  colonv.  The  settlers  were  employed  during 
the  day  time  on  their  lands,  and  used  to  come  up 
to  the  fort  to  sleep.  The  Red  River  runs  jnto 
Lake  Winnipic,  and  the  settlement  is  at  the  Forks 
which  are  formed  by  the  junction  of  the  great  Red 
River  with  the  lesser  one,  or  the  River  Assiniboin. 
Fort  Douglas  is  about  eighty  miles  from  Lake 
Winnipic,  and  it  must  be,  1  tnink»  in  a  south-west 
course ;  I  think  that  must  be  its  hearing. 

Attorney-General. — Will  you  now,  Sir,  tell  ut 
whom  you  saw  at  this  lamentable  battle  that  you 
knew  personally,  and  whom  you  saw  fire  ? 

Mr>  Priichard.'^l  saw  the  two  McKays,  Hoole, 
and  Cuthbert  Grant,,  but  I  can  not  say  positively 
whom  I  saw  fire,  except  Thomas  M'Kayt  whom  I 
sQiw  kill  captain  Rogers ;  I  can  not  speak  to  nny 
one  else.  I  saw  Boucher  afterwards  at  Fort  Wil- 
jiam,  imd  I  enquired  of  him  wh^t  passed  between. 


\ 


i 


I 


^1 


Thia  oapkttlaUon  wai  signed- on  the  paq^  of  the  Half-breeds  by  theiri 
torn  above-named  acknowledged  chiefs,  and  on  the  part  of  the  Hudsoo't 


Bay  Company  by  James  Sutherland  their  chief  factor,  and  a  justice  of 
the  peace,  and  James  White,  surgeon  to  the  rettianient,  who  had  been 
left  in  chaise  by  Miles  M'DonciT,  upon  his  being  arrested  and  sent  to . 


Canada.  Notwithitapdlog  the  stipulations  Uuv  toade,  the  colonists  re« 
.turned  in  force  in  October  following,  under  the  comiaand  of  Colin  Bo- 
tbertson,  f  nd  began  the  settlement  afresh ;  y%t  this  breach  of  engagement 
wis  not  resent^  by  the  Half-breedf  tribe,  till  obnoxious  proceedings 
were  again  resorted  to,  and  ^ostonnois  Pangman,  and  others  of  the 
:nation,  were  made  prisoners.  These  circumstances  will  explain  and  ik ' 
tlustrate  the  expretiions  m*de  use  of  in  the  J«Mer,  pro^Me^  wi:i^  in  > 
AVideocjk  - 
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liiiD  aii4  governor  Semple  after  the  qiiestibnt  tn^ 
answers  about  the  .fort,  and  he  said  that  he  told 
the  governor  that,  unless  they  laid  down  their 
arms  and  surrender^^  themselves  prisoners,  they 
were  all  dead  men.  The  party  of  Half-breeds 
came  out  of  their  way.  I  think,  if  they  had  not 
had  hostile  designs  against  the  settlement,  had 
they  wanted  to  carry  provisions  .to  meet  canoes, 
they  need  not  have  gone  to  the  settlement ;  they 
oould  have  passed  by  it.  At  F^rog  Plains  I  saw 
some  carts  empty.  Cuthjbert  Grantthad  promised 
us  provisions  for  the  voyage  to  the  tiudson^s  Bay 
coast,  and  when  I  spoke  to  him  about  k,  he  said 
be  could  not  let  us  have  more  than  he  had  given 
us,  as  it  was  all  at  the  forts  above ;  bvit  if  we  would 
wait  till  he  sent  to  Bas  de  la  Riviere,  which  .would 
take  about  a  fortnight,  we  should  .^av«  U}  we 
were,  however,  glad  to  get  away  at  any  jrat^  ^^ 
therefore  went  with  the  iittle  we  had*  v^i ««  '  ' 
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"Cross-examinatton  conducted  by  Mr.  Sherwood. 

,Mr.  Sherwood. — If  T  understand  you,  Mr.  Pritclt 
t^rd,  you  have  distinctly  said  that  you  do  not  know 
ivhich  party  fired  first? 

Mr.  Priuhard. — I  have  said  so.  %  can  not  say 
who  did.  I  think  Mr.  Holte  must  have  fallen  by 
the  first  shot,  because  i  turned  round  instantly, 
and  saw  him  struggling  on  the  ground.  I  have  a 
i^nowledge  of  Mr.  Miles  M'DonelPs  proclamation, 
but  I  do  not  know  of  two  sleigh-loads  of  pemictn 
being  taken  under  it.  Of  some  boat-loads  being 
taken  I  do  know,  from  havint;  received  a  letter  in- 
arming me  of  it,  ■        ^^-'^^^f--^;^ 

Mr.  Sherwood.' — Before  we  go  into  that,  I  wiH 
a^k  you.  Sir,  in  what  capacity  you  ^vas  at  the  bat- 
tUofthe  10th  June? 
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Mr.  Pritchard. — I  was  there  in  the  capft«it)r  of 
|i  settler  at  Red  River. 

Mr.  Sherwood. — You  was  not  ib  the  service  of 
tjie  Hudson's  Bay  Company  ? 

•Mr.  Pritchqrd. — I  was  not  j  I  was  a  settler  on 
Jled  River. 

jd>  Mr.  Sherwood.-~TYou  was  pot  thep,  nor  are  now, 
in  the  pay  of  that  company  ? 

Mr.  Pritchard.T'l  was  not ;  I  am  not,  nor  haye 
I  ever  been,  in  jthe  pay  of  the  Hudson^s  B^y  Comr 
pany.  -^-oj  v,^i-yvJi3s/-J 

,'fk  Mr.  Sherwood.-^  will  now  ask  you,  Sir,  do  you 
know  of  any  pemican  ever  having  been  taken  un- 
jder  this  famous  proclamation  of  Mr.  Miles  M'Do- 
sell,  and  where  pmd  how  much  ? 

Mr.  Pritchard.' — Yes,  I  do;  a  quantity  was  t^ken 
from  under  my  care  at  the  post  on  the  River  Sou- 
lis  or  Mouse  River.  Fpur  persons,  I  belieye,  came 
to  Brandop-house,  but  in  the  first  instance  Mr. 
Spencer  came,  apd  >yanted  entrance  into  the  fort ; 
I  asked  in  what  quality  he  came,  and  he  said  as  a 
private  gentleman,  and  I  admitted  him.  He  stat- 
^d  he  came  to  me  on  the  subject  of  governor 
M^DonelPs  proclamation  prohibiting  the  exporta- 
tion of  pemican,  and  that  he  had  orders  to  detain 
it.  After  some  conversation,  I  made  a  proposi- 
tion whic|i  Mr.  Spjencer  sent  down  to  captain 
M'DoncU.  A  few  days  after  Mr.  Spencer  and 
some  people  caipe  apd  demanded  entrance  in  the 
King^s  nanie,  to  search  for  provisions,  which  were 
intended  to  evade  the  proclamation.  I  wrote  an 
answer  to  this  demand,  anid  put  it  through  the 
pickets  to  Mr.  Spencer.  He  looked  at  It,  and  said 
it  would  not  satisfy  him.  I  did  not  choose  to  open 
the  gates,  and  I  said  that  he  must  u^e  force  if  ho 
wanted  to  come  in.  Accordingly  they  set  to  work, 
and  cut  down  the  pickets  and  entered  the  fort, 
paying  broken  doyyo  the  outer  gate.    When  they 
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mtiereS,  Mr.  Spencer  asked  wHere  the  pemicMi 
^ds,  or  Mr.  House,  who  was  with  him,  did.    I  said 
that  he  had  a  good  nose,  and  might  find  it  out. 
Jl/r.  Sherwood. — Let  me  ask  you  now.  Sir,  wai 

Jrou  an  eye-witness  to  this  transaction  from  first  to 
ast? 

Mr.  Priickard. — I  was..  I  saw  the  whole  of  it. 
It  was  an  armed  force  that  accompanied  Mr. 
Spencer.  They  had  guns  with  bayonets.  They 
found  \he  pemican,  after  searching  sdme  .time,  and 
took  it  away.  There  was  abou^  four  hundced 
ibags  of  it ;  there  might  be  more,  my  memory  is 
not  very  accurate,  but  I  think  there  were  about 
four  hundred  bags,  each  hag  weighing  about  eighty 
four  pounds.  I  have  only  hearsay  «:nowledge  oif 
Fort  Gibraltar  being  taken  by  Ihe  Hudsoo^'s  Bay 
Company,  but  when  I  went  to  ft,  I  found  it  in 

fossession  of  Colin  Robertson.  I  also  know  o( 
'ort  Pembina,  but  not  of  its  being  taken.  I  know 
of  prisoners  being  taken  from  there,  and  seni 
down.  There  were  Bostonnols  Pimgman,  end 
others  sent,  upon  my  application  for  ourAiiigmy 
crops*  I  know  that  Mr.  Holte  was  one  that  acr 
companied  governor  Semplc,  on  the  19th  June, 
to  go  and  see  what  the  party  on  horseback  wanted^ 
I  do  not  know  that  he  was  there  fighting,  he  had 
not  much  time  to  fight,  he  had  a  gun ;  the  party 

generally  had  guns,  and  some  of  them  guns  with 
ayonets*  but  not  all.  I  know  the  hand-writing 
of  the  late  Mr.  Holte.  (ji  letter  produced.)  ThJs  letter, 
addressed  to  myself,  is  the  hand-writing  of  th« 
late  Mr.  Holte. 

The  following  htte;r  vms  theHi  upon  motion  of  Mr, 
Sturwoodjput^tnmdnad, 
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I  am,  my  Dear  Sir, 

Your  Sincere 


i4 


(Signed) 
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O.  H0LTI^3 


Mr.  iSAfniH>of/.-~Praj,  Sir,  wha  is  meant  by  Mr« 
JLofty  in  this  letter? 

5  Jur.  Prikhard.^-Mr.  Lofty  means  Colin  Robert* 
ton. '  I  did  not  see  Mr.  Holte  fire,  1  think  it  impos- 
sible, he  was  shQt  so  soon.  The  prisoner  Boucher 
certainly  did  all  he  could  to  save  my  life ;  when  I 
,was  attacked  I  ran  round  him^  and,  by  that  meaosy 
%kvoided  beiniF  shot 
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Fort  DowotAt,  Apn^>l44, ,  J<;ill,  ,  v  •    J, 

!k.  JOHN  PRiTCHARD.  .  ,J     •        ^      •     .p 

My  Dear  Sir, 

I  received  your  kind  leMer,  but  wliat  yoa  mean  hf 
the  explanations  you  therein  mention,  may  I  be  damned  If  t 
know,  as  I  do  not  recollect  having  mentioiied  any  thing  of  the' 
kind ;  bovirever,  my  pasaipns  often  bring  me  into  errors  which  I 
afterwards  wish  were  at  the  devil — so  no  more  about  it.     Mr. 
Lofty  once  in  my  presence  injured  your  character,  but  tbi»  I     i, 
would  not  admit  of,  and  you  of  course  must  submit  (u  be  tried 
by  a  court  martial,  where  jou,  no  doubt,  will  be  honourably  ac-    ' 
quitted,  and  Mr.  Lofty  replaced  to  answer  for  himself.     Some 
4ays  ago,  I  got  the  command  of  the  schooner  which  is  to  be  fit- 
ted out  in  liian-of-war  style,  to  be  moored  at  the  bottom  of  this 
river  ta  intercept  the  North- West  Company's  canoes.    So  yon 
see  now  that  I  will  be  in  my  proper  glory,  and  I  shall  not  fail 
to  do  my  best  to  give  the  North-West  scoundrels  a  drubbing  >f    "" 
I  can. 

A  party  of  veterans  are  lately  gone  to  %ii  Appelle  to  take 
M'Donell,  if  possible — but!  fear  tbey  will  be  disappointed  in 
their  views — they  are  under  the  command  of  Mr.  Lofty's  olio 
of  perfection,  (Mr.  Pambrun.)    T  should  send  you  some  few  of  ' 
my  private  property,  were  I  not  informied  that  you  have  receiv;      , 
ed  a  supply.  '  You'll,  do  doubts  soon  >be  here,  when  we  shalt    J;^, 
over  a  g«od  cup  of  tea,  settle  every  thing— >in  the  mean  time  I  - 
beg  you'll  be  kind  to  present  my  cprtipliments  to  Mrs.  Pritch- 
afd,  and  the  gentlemen  of  your  iness.    Tell  Dr.  White  that  I 
should  have  sent  him  a  letter  long  ago  if  I  bad  but  had  paper,      ' 
but  as  that  ht^  not  been  the  case,  be  will  I  know  readily  exci^ 
ine. 
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j  JiHr.  Shmoood. — ^You  was  brought,  I  thiok^  yoil 
«dy  to  ton  William.  Whei-e  is  Fort  William,  Sir< 
imd  how  far  off? 

Mr,  Pritchard. — Fort  William  is  on  Lake  Supe- 
V^ior,  and  is  about  a  thousand  miJ^s  off.  It  belongf 
to  the  North  West  Company,  and  is  in  their  pos- 
session at  present. 

Mr,  Sherwood.-^T)a  you  know^  Sir,  if  that  fort 
iivas  ever  taken?  I  do  not  know,  toy  Lord,  that 
it  is  n^c^ssary  that  t  should  go  into  evidence  upon 
that  subject ;  t  was  going  to  shew  the  state  ofen- 
mity  existing  against  us  in  that  instance,  but '— 

thief  Justice.— Th^te  is  enoligh  shewn  to  provo 
the  malevolence  that  existed  on  both  sides. 

f  he  ifionble.  Wm.  ilACHELdR  tOLtMAN; 

SwOrtli         .:,rr    .  ->■■■, '^•■••-   ^  '- 

Examined  by  the  Jlitorney-General. 

■^  Mf,  CoUmxtn.^l  vfretit  up  into  the  Indian  cburi- 

try  ill  the  year  1817,    and  to  the  place  where  the 

settieinent  at  the  tied  River  was  established.     I 

never  made  any  survey  of  the  distance  which  it 

%s(s  from  L'ake  Winnipic,   but  I  should  think  that 

■^  It  was  about  sixty  miles,  and  having  about  a  souili 

■^'  bearing  from  the  nearefst  point,  but,  as  to  distance^ 

V  t  can  not  speak  eid  positively.     It  was  situated  at 

'€'_  thib  Forks  of  the  Red  and  Assiniboin  Rivers,  which 

'  I  have  generally  understood  to  be  in  abodt  49^ 

^"30^ north  latitude,  atid  the  Red  Rivefsettleteent 

'f  comidenced  at  a  short  distance  below  the  Fork*. 

Its  longitude  I  do  not  recoKect,  so  as  to  speak 

j'With  any  degree  of  certainty,  but  I  should  judge 

■it  to  be  in  between  90®  to  100®  of  west  longitude; 

-my  recollection,  however,  is  very  imperfect,  bilt 

I  should  think  it  had  something  more  than  90  dii- 

"  grees;  it  certainly  had  more  tlum  80,  and,  accerct' 
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hkgto  mj  recollection  and  own  idea,  rather  morV 
than  90.  The  Red  River  settlemetit  was  to  the 
west  of  the  River  Winnipic,  to  tb6  south-east  of 
the  Lake  Manitobob,  and  between  that  lake  and 
the  River  and  Lake  Winnroic.  Upon  considerationr 
I  should  think,  according  to  the  oest  of  my  recoil 
lection,'  thai  its  longitude  must  have  been  nearlj 
100**  west,  f  have  seen  the  sreat  seal  of  Lower 
Canada,  and  should  know  its  impressions. 

Chief  Justtee. — There  is  no  occasion  to  examine 
Mr.  Goltman  on  that,  they  prove  themselves ;  it 
^as  been  so  decided. 

Two  great  seal  instruments  put  in  and  read*'-* 


{App\ 


vo  great 
^enaix  K. 


ttndh.) 


Cross-examincdlion  conducted  by  Mr,  SHerwootf. 


f" 


Mr.  Caltman,'—!  have  been  at  Fort  Douglas, 
tod  also  at  the  spot  where  it  was  represented  to 
me  that  the  affair  of  the  19^^  June  took  place.  I  . 
did  not  go  farther  north  into  the  Indian  country; 
than  into  the  Red  River  country,  through  the 
River  Winnipic  and  part  of  the  lake  of  that  name. 
It  is  certainly  a  matter  of  notoriety  that  the  Red 
River  country,  was  formerly  frequented  by  the 
French  traders,  that  is,  before  the  conquest  by  the 
English,  but  I  do  not  know  whether  Nouvelle 
France  was  considered  as  taking  in  this  part  of 
the  Indian  territory. 

Chief  Justii^.-^  aM  tolerably  Qonversant  with 
maps  myself,  but  nat  sufficiently  so  as  to  say 
whether  this  part  of  the  country  was  or  was  not  a  . 
part  of  Canada.  I  never  understood^  extensive  at 
Were  the  limit&of  what  the  French  called  Louisi- 
ana, thftt  thev  spread  so  far  north  as  this,  nor  can 
I  say  distinctly  that  it  formed  a  part  of  Canada. 
Relilivj  $9  ]^foiivelk,Franc9  it  wat  neyer^  I  bfr 
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^ieirii,  denned  Vith  sufficient  accuracy  to  enable  tm 
to  say  what  were  its  limits.  If  they  have  been,  H 
is  beyond  my  knowledge.  ' 

4^ttom^^Uenerat.^'There  is  otie  more  cjuesttonf 
Mr.  Coltman,  which  I  will  trouble  you  ivitb^ 
whether*  as  a  maffiBttate  of  the  Indian  territory, 
jrou  acted  at  Red  llirer  in  Virtue  of  your  oommis- 
■ion  under  the  act  of  the  43d  Geo.  III.  ?  ^ 

JUr.  Coitman.-^Ye9i  it  was  in  prosecution  of  mjr 
duties  under  the  commissioR,  th»t  I  went  into  that 
country*  and  proceeded  to  the  ihvestigalibn  of  the 
difficulties  which  had  occurred  there. 

CHARLEiS  BELLEGARDE,  iStt^fn, 

tlvaniintd,  hy  th$  Attptnty-GentraU  through  tht  me* 
dhm  of  an  interptder*  ' 

''^  Btltegat-iii.^1  WAs  At  the  f  ro^  Pkm  dh  the 
t9th  June,  tfisd  bad  been  there  6ome  tim6  before. 
1  hk^k  a  knowltldge  that  gdvemor  SeAij^ild  Wfts 
•kiHed,  but  do  not  know  dtt  whdit  detp  I  sik#  him 
tlie  same  day  thitt  he  wad  killed.  I  heard  the  firing 
the  day  he  ViAb  killed,  ahtl  1  saw  hioi  four  or  live 
hdUrs^fore.  I  had  no  cotiversdtioii  with  him  a- 
bout  nRittack.  I  never  heard  iny  ruttidur  itboiit 
nn  attack.  Governor  Semple  was  at  my  house. 
I  said,  perhaps,  the  Bois-bruMs  might  come,  he 
said  they  may  come  if  they  please,  i  shall  gb  and 
meet  them.  Governor  Semple  did  not,  nor  did  I, 
say  any  thiiig  fibbut  their  firing.  H6  daid  if  the 
Bois-brul^s  come  that  he  wds  not  iifraidi  io  faf 
froin  if,  he  said^  *^  should  they  cotne,  I  ^hall  ^d 
**  and  meet  them  #ith  t>ne  maA  and  a  paper.'*  I 
did  not  see  any  codiing  White  gdverhot*  Semple 
Was  with  me,  but  four  or  fiv^  HoUf^  after  I  did  see 
iibout  sixty  coming  down  on  horseback.  1  have  a 
knowledge  that  they  took  three  prisonerlj  a  W(>- 
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^ai^ind  twameD;  I  did  not  see  ttiem  taken,  bui 
^hey  Were  brought  to  nSy  hous6.    I  do  not  know  . 
that  the  J  were  brought  to  my  house  to  be  priioU'^'^ 
er8«   but  the  Half-breeds  brought  theoij    Cuth- 
jbert  Grant  was  there,  but  I  do  not  know  \ytiethej[ 
he  t^dk  them  or  ndt.     I  saw  Boucher  th^re,  and 
JBrown  too,  but  he  did  not  come  with  the  sixty,': 
he  came  afterwards.    Grant  and  Boucher  said  they 
had  takeii  these  persons  to  prevent  them  from 
giving  informatidn  to  the  fort     About  fifteen  to 
twenty  ot  the  H^lf-breeds  came  first,  and  the  re- 
mabcfer  afterwards.    When  the  first  party  came^ 
they  unsaddled  their  horses,     'the  latter  party 
t;ame  when  the  sun  was  low;  it  Was  late  in  the 
Bftemobn.    'jthe  party  conducted  themselves  quiet- 
ly, tmd  seemed  peaceable.    The  first  thing  I  heard 
aAer  they  caftie,  was  two  men  of  this  party  say, 
the  English  were  coming  doWn  after  tnem,  and 
they  went  immedliately  to  meet  them.     When  they  f- 
brought  the  prisoners  to  toy  house,  they  s^id  they  rl 
would  send  tnem  the  next  day  to  the  fort,  but  they  j 
tlid  not  say  what  was  then  to  be  done  with  them, 
^bey  assi^ed  no  reason  why  they  would  send 
tbem.^ 

Mr.  Sherwoof/.-'^W^  do  not  wish  to  ad^Belle*  - 
;garde  any  (||estions.  fp    ^^p) 


JEAN  MAEIJB  MOND^Lt:T,  ^sguire,  Sworn. 

.     ;  ■■      -     .      ^  ■    -   ^      ^'  -n--, 

Exdmned  ^  the  Attornef-Ometti^,    I  ^^.i., 

MrlMondiiUt. — I  have  seen  Boucher  before.    \ 
am  a  magistrate  of  Lower  Canada,  and  in  that'ca^^ 
pacity,  1.  saw  Frahi^ois  Firmin  Boucher,  who  mad4 
a  deciaratiop  before  me,  but  not  under  oath.  Ther4( 
was  no  threat  made  use  of,  nor  any  promise  of  be- , 
Befit  held  out  to  Boucher,  to  induce  him  to  iudbl|: 
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it  {The  Auomey-Gttttni  was  about  preitniitig  4 
paper  to  Mr.  Momelet. 

Mr.  Sherwood. — I  object  to  any  evidence  bein^ 
gone  into  relative  to  this  papei^,  as  it  ^as  a  cfeclar- 
^tion  lUade  by-  the  prisoner  ^vhen  in  a  dtat6  of  il- 
legal diiress.  J^ 

Jlttotiiey-Gtn^ral. — tie  was  if)  confinemenl!  undOT 
the  warrant  of  a  magistrate,  which  I  should  coh- 
tiider  to  be  a  leffd  restraint. 

Mr.  ShcrwoaS. — In  ordinary  cdses  occurring  irt 
the  diotrict  of  that  magistrate,  it  would  undoubt- 
edly be  a  legal  restraint  thait  was  imposed,  but  that 
under  which  Boucher  was^  placed  was  illegal.  Mr. 
Mondelet  we  know  is  &  magistrate,  but  though  a 
in^gistrate,  he  had  no  right  to  issue  a  warrant  to 
apprehend  Boucher  for  an  offence  committed  in 
the  Indian  territory.  We  contend  thus  upon  ge- 
neral  principles,  relative  to  this  particular  warrant 
a  great  deal  might  be  said 

Chief  Justice. — Whatever  warrant  Mr.  Mondelet 
may  haye  issued,  there  can  be  no  question,  he 
thought  sit  the  jtime  he  was  justified  in  issuing; 
liow  far  in  dcnngf  so  against  a  person  for  an  olfencie 
committed  in  the  Indian  territory,  he  was.^iorrect 
in  so  Jkiking,  may,  and  doubtless  wUl,  occasion 
a  div^nty  of  opinion,  according  to  Jne  particular 
construction  given  to  the  acjt  of  the  43^-  Mr.  Mon- 
delet's  conduct  is  dot  to  be  called  hi  duestion  hei^e. 
It  is  not  necessary  at  all  to  the  case  that  it  should 
be.  If,  Mr.  Atlorney-General,  you  ojSer  this  paper 
as  evidence,  let  us  know  what  it  is  to  prove  f  Whaf 
is  the  object  of  it  ?  .        f|l|^  . 

'  Attorney 'General. — It  is,  taj  Lordsl^  a  vblufttary 
declaration  of  the  prisoner  Boucher,  npiade  before 
'Mr.  Mondelet,  whom  I  prod(i8^'to  pro^4  the  paper. 
Its  contents,  I  imagine*  can  not  operate  on  the 
Vjuestion  of  admissibnity,  if  I  proVe  Xh.tX  it  W&s  ob- 
Iftined  in  af  legal  aiid  satisfactory  m^Aner/  whic& 
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\  ijeiieve  I  haVe  done,  fts  Mr.  Mondetet  has  aii- 
Awered  the  usual  quJestions  relative  to  inducementto 
br  threats. 

Chief  Justict. — Theb  it  i^  as  a  cobfession  yob 
offer  it. 

Jittofnty-Geheral. — I  offer  it,  iny  Lord,  as  the 
prisoiier^s  owh  statement  of  what  he  knew  of,  and 
what  part  he  took  in,  this  melartcholj  catastrophe 
of  the  19t«»  Jiine. 

Mr.  Sherwood. -—kn^  I  Oppose  its  hieing  r6t:elived, 
taiy  Lords,  on  the  ground  ttiat,  at  the  time  of  mak- 
ing this  voluntary  declaration,  as  it  was  called,  the 
'  prisonet"  Was  iti  a  state  of  illegal  duress,  a  state  of 
duress  the  most  exlnidrdinary.  Boucher  was  sent 
dowii  to  Moiitreftflbr  the  pul'pose  of  being  a  wit- 
liess,  but  by  this  Warrarit  was  most  dexterously 
taken  but  of  the  hslnds  of  thbde  t^he  hfld  legally 
brought  him,  and  tuade  a  pristirter^  and  so  had 
faiost  illegally  remained  to  this  day ;  whilst  in  this 
iitate  of  illegal  duress,  he  make  thii$  declaration, 
tnost  siiigiilarly  called  sL  voluntary  declaration.  I 
Would  itsK  why  Wad  a  diagistrate  applied  to  upon 
ibis  oecasidti  ? .  Why  Were  net  the  judges  of  the 
t!oui*t  of  Kiilg*^  Beiich  applied  io^  Who  could  have 
fexerci&ed  the  plenary  poWers  Which  the^r  placed 
itt  their  hands.  A  legal  wdrraftt  to  coimmt  Bou- 
cher must  cooie  from  some  persdn  who  Was  com- 
Inissioned  for  the  purpose  of  hearing  crimes  and 
offences  cdinmittea  in  the  Indian  tet-ritofy.  Mr. 
Mondelet  Was  not  so  Commissioned,  his  warrant 
Was  therefbre  a  piece  of  waste  paper ;  but  though  so 
com{^etely  ilnauthorhzed,  by  it  was  this  man  com- 
initted  to  gael,  s(nd  Whilst  under  confinement  by 
^irirtue  of  this  tery  warrant,  he  makes  this  voluntary 
decleration,  which  Mr.  Attorney-General  oiifers  as 
evidence  iii  the  shape  of  a  confession.  Nothing 
can  be  mote  explicit,  id  my  humble  opinion,  than 
4hti  act  of  the  43d  is,  as  to  who  hsis  poWer  to  deaf 
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mth  offenders  in  the  Indian  lerrilorj.  The  secohidl. 
fiection  uf  the  act  provides  for  the  appointment  of 
magistrates  to  take  cognizance  cf  odfences  corn- 
quitted  in  the  Indian  territorien,  in  these  words. 

].  ( Which  section  Mr.  Sherwood  read,  vide  (he  acL, 
Appendix  P.)  We  here  see  that  ii  is  only  the 
magistrates  appointed  under  this  act,  especially 
ana  solely  for  the  purpose  of  hearing  crimes  and 

.  oflfences  committeu  in  the  Indian  territory,  ilrho 
have  power  to  cftmmit  offenders  to  safe  custody* 
And  they  have  the  power  of  doing  so,  but  not  the 
ordinary  magistrates  of  either  province.  T^  the 
bringing  to  justice  an  offender,  or  p^rsotf  com- 
mitting an  offence,  in  the  loQ^tjO'  territories,  it  is 
indispensable  that  he  b^  arreiptd  by  the  warrant 
of  a  magistrate  duly  commissioned  to  act  in  the 
Indian  territories,  as  welt  As  within  the  limits  of 
either  of  the  two  provinces^  or  that  he  be  taken 
into  custody  in  the  Indian  territories,  and  convey- 
ed to  the  province  of  Lower-Canada,  but  there  ir 

"^no  power  vestedjn  the  local  magistracy  of  either 
province  to  Jssue  a  warrant  to  take  any  man  into 
custody  for  an  offence  committed  in  the  Indiah  ter- 
I'itory.  I  therefore  object  to  the  paper  being  ready 
upon  tUferound  that,  at  the  time  of  the  examina- 
lion  in  Wnch  he  made  this  voluntary  dedaratitonj 

^Boucher  was  in  a  state  of  ille^l  duress. 

Chief  Justi€e.-^There  certamly  is  a  difficulty  ii^ 
this  case.  It  strikes  my  mind  that  the  ordinary 
magistracy  have  not  power  to  take  cognizance  of 
offenders  m  the  Indian  territories,  buttnat  it  is  the 
magistrates,  specially  appointed  by  the  goVernor,- 
under  the  second  section  of  this  act,  who  alone  are 
authorized  to  hear  crimes  and  offences  committed 
there.  As  there  is  a  difficulty  in  it,  I  could  wish, 
if  not  indispensable  to  the  case  of  the  Crown,  that 
the  admission  of  this  paper  was  not  pressed,  hut  of 
that  necessity  you,  gentlemen,  are  toe  sole  judges/ 
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'  ^r.  SKerwood. — The  officers  of  the  Crown  ap 

rearing  Atill  to  wish  this  paper  to  bermade  evidence, 
DiaVf  I  presuine,  offer  additional  reasons  against 
it  (Toot  produced  against  us,  we  had  no  inten- 
sion to  have  sheWn  how  illegally  we  have  been 
^calt  with.  We  have  no  intention  of  shewing  how 
Ihe  King's  counsel  had  been  divulged  bj  informa- 
tions and  voluntarj  declarations  being  given  by 
inagistrates  to  the  world,  to  the  high  prejudice  of 
strict  and  impartial  justice.  Let  us  examine  the  act 
extending  the  jurisdiction  of  the  two  Courts  of  the 
two  provmces^and  the  illegality  of  the  duress  nn- 
der  which  Boucher  was  placed,  appears  in  a  mo- 
ment. Was  Mr.  Mondelet  a  magistrate,  appoint- 
ed by  commission  under  the  hand  and  sefil  of  the 
iGovernon  Lieutenant.  Governor,  or  person  admi- 
nisterin^ihe  government  for  the  time  being,  of  the 
province  of  C^wer  Canada,  to  act  asaciril  magis- 
trate and  fustice  of  the  peace  for  the  Indian  terri- 
tories ?  Was  Boucher  ever  taken  before  one  of 
these  persons  so  appointed  by  the  Governor,  fur 
the  purpose  only  of  hearing  ^crimes  and  offences, 
and  committing  any  person  or  persons  guilty  of 
any  crime  or  oficnce  to  safe  custody^  in-order  to 
his  being  conveyed  to  the  province  of  I^tlker  Ca- 
nada, to  be  dealt  with  according  to  la^v  ?  Wai> 
Boucher  apprehended  and  sent  to  the  pt>6yinc«  of 
Lower-Canada,  as  a  person  guilty  of  a'«dme' or 
offence  in  the  Indian  territory.,  and  tliei^  delivered 
into  safe  custody,  for  the  pur^xose  of  being  dealt 
with  according  to  law  ?  In  neither  of  these  ways, 
which  I  contend  are  the  only  legal  ones,  was  Bou- 
cher in  confinement,  and  therefore,  I  submit,  no- 
thing can  be  heard  of  this  voluntary  declaration^ 
because,  although  a  magisti'ate  of  Lower  Canada, 
Mr.  Mondelet  was  hot  a  magistrate  for  the  Indian 
territory,  and  had  therefore  no  right  to  issue* 
Vrarrant  against  Boucher  any  more  than  J  have. 
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JUarney-General — The  construction  g^yon  bj 
the  learned  gentleman  to  the  act  of  1003,  majr  b^ 
cprrect ;  but  I  do  not  thinkv  when  Boucher  wat 
>irithin  the  diatrict  of  l\lr.  Mondelet,  that  it  vfM  ille- 
gal,  upon  information  ma^e  befofe  him,  to  jssue  i^ 
)varrant  aeains^  ^n  o0ender,  thq^igh  l^is  qfTence 
y/M  committed  in  thp  Indian  territory ;  but  put- 
ting that  point  out  of  our  consideratiout  we  can 
certainly  ask  Mr  Mondelet  to  relat^  whatever  he 
may  have  hear^l  the  prisoner  say  upon  the  subjec^ 
q£  this  melancholy  anaif. 

Mr.  Sherwood.— i  beg  to  differ  with  the  learned 
Attorney-General,  and  to  say  that  as  all  Mr.  Mon- 
delet^s  knowledge  uppn  the  subject  was  obtained 
by  means  of  this  ille^^l  warrant,  it  is  not  co>mpe- 
tent  to  him  to  exi^mine  Mr.  Mondelet  as  ^o  wnat 
Boucher  did  or  said  before  him.  It  waa^n  illegaf 
duress  upder  which  he  was  placed  at  the  time 
Mr.  Mondelet  obtained  any  knowledge  or  infor- 
mation from  Boucher.  A  justice  of  tne  peace  ir^ 
England,  by  force  of  a  statute  of  Henry  Vlll,  mighi 
arrest  for  a  particular  crime  committed  without  the 
realm  of  England:  But  that  did  not  apply  to  Ca- 
nada ;  and  even  in  that  case,  the  justice  could  not 
take  anjnaipination  under  the  statutes  of  Philip 
and  Mary. 

Solicitor  General. — ^I  do  not  think  that  so  appa.- 
Tent;  by  this  act  there  are  two  ways  in  whicn  a 
person  having  committed  a  crime  or  offence  may 
pe  brought  do^vn  to  Lower  Canada  to  be  deaft 
with  according  to  law  and,  non  constat,  at  the  pre- 
sent moment,  ho>v  the  prispncr  was  brought  before 
Mr.  Mondelet,  for  the  question  has  not  been  put. 

Chief  Justice. — This  act  makes  it  the  duty  of 
the  person  admipistering  the  government  of  the 
sister  province,  **  to  appoint  persons,  wheresoever 
**  resident  or  being' at  the  time,  to  act  as  civil  ros^- 
I*  gistrates  and  justices  of  the  peace  in  the  Indiai;^ 
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M  terntoriefl  pr  part  of  America  not  within  tbeliiiMtp 
^  of  either  of  the  provinces  of  Canada,  or  of  apj  ci- 
f*  vil  government  of  the  United  States  of  America,^ 
^nd  autliprises  such  persons  so  appointed,  **  to 
**  act  for  anj  of  the  Indian  territories,  as  well  aa 
f«  within  the  limits  of  eithftr  of  the  said  provinces, 
M  either  upon  informatioii  taken  or  given  within 
**  the  said  provinces  of  Lower  or  Upper  Canada 
^i(  or  out  01  the  said  provinces  it^  any  part  of  the 
'^^  Indian  territories  or  parjls  of  America  aforesaid, 
M  for  t1^  purposiB  only  of  hearing  crimes  and  of- 
"  fences  and  commit|ing  any  person  or  person* 
*.*  giiiNj  of  any  crime  or  offence  to  safe  custody,  in 
**  prd<r  to  hi^  or  their  hcing  conveyed  to  the  said 
ffproviiice  of  Lower  Canada  to  be  dealt  with  ac- 
"  coi;(|}inff  to  law,  and  it  shall  be  lawful  for  any 
**  p^son  or  persons  whatsoever,  to  apprehend  ana 
^^  convey  or  cause  to  be  s&fely  conveyed  with  all 
"  cppyenient  speed  to  the  proviifce  of  Lower  Ca- 
**  na^a  any  person  or  persons  guilty  of  any  crime 
**  or  offence  there  to  be  delivered  intp  safe  custody 
"for  the  purpose  of  being  dealt  with  acording  to 
"  law."  The  construction  we  are  disposed  to 
give  tp  tl^is  clause  opposes  the  reception  of  the 
examination  of  the  prisoner  before  Mr.  Mondelet; 
relative  to  the  proving  it  jn  any  othjer  way,  I  could 
wish,  as  very  considerable  delicacy  hangs  over  it, 
^hat,  after  so  much  evidence  has  been  prouucec|,.tho 
Crown  would  not  introduce  a  doubtful  confession. 
Therd  is  difficulty  about  it,  and}  unless  consfdered 
as  essential  to  the  case  on  the  part  of  the  Crown, 
I  could  wish  that  it  should  nqt  be  pressed  upon  us. 
A  magistrate  of  this,  or  the  Lower  province,  I 
think,  can  not  act  In  Cj^sei)  of  offences  committed 
in  the  Indian  territory.  It  should,  according  t(* 
pur  idea,  have  been  by  the  commissi(^ner,  and 
not  by  the  magistrate,  that  the  examination  should 
^aye  been  taken,  to  enable  you  to  prove  it  on  t)ie 
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trial  of  the  priioner.  There  is  no  occaiioA  i% 
fisk  Mr*  Mondelet  Si,aj  <]^uestion8  as  to  how  he  el^ 
tainecl  hia  informatioin,  and  I  do  hope  that  it  wil( 

^  pot  be  CQOsidered  necessary  \o  ^t^epoipt  to  prove 
t^is  Tery  doubtful  confession. 
-  U^h^A^Horney-Qe^erQlh^r^intimated  thai  the  Crown 
ViOtdd  not  *^gf  fl^  proof  qf  the  (onfemon*  Th^ 
Chief  Justice  a^fihd\  that  he  (iad  ahoays  taken  the  con^ 
f  (ruction  of  the  aet  to  be,  that  the  Iocm  maeisti^acy  of 
ihe  two  provinces  had  not  power  to  act  vmer  this  «/a- 

^'::'  tute  any  more  than  a  nj^st^q^ehadto  eomtnitfta:  of- 

fences  out  of  his  qwn  $stfi^t.     Whether  the  ji/^et, 

:  $eiow  hebi  the  sanie  opinion,  1^  did  not  hww»    Jar. 

; .  Mondelel  requested  p&rjnissUm  to  mention  that  fit  th«^ 
course  he  had  adopted,  he  had  been  sanctioned  by  the 

. :;  written  (pinion  of  the  judges  of  the  Court  of  King's 
Bench  for  the  district  of  Montreal,  contained  in  (flet- 
ter  addressed  to  him. 

It  being  past  ten  o'^chck  at  night,  the,  Court  waS; 
adjourned  till  to-morrow  morning,  the  jury  being 

■>u.  v(aced  under  the  care  of  Mr.  Sheriff  Ridovt. 
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Tuesday^  27  th  Q^tobery  ]818>. 


PPESENT    AS    BEFORE. 

' Attorney 'Genertil'^'BetoTe  t  call  the  witness  \ 
propose  to  examine  first  this  mornings  I  wish  tq 
peg  your  LorJshipsV  attention  for  a  moment'— 
Something  dropped  on  a  former  day  from  his 
Lordship,  the  Chief  Justice,  relative  to  the  terms 
in  which  t}ie  gr0at  seal  instruments  from  the  Lower 
province  were  worded,  as  well  as  your  Lordships^ 
construction  of  that  part  of  the  act  of  1803,  which 
providesifor  the  delegation  of  authority  to  the 
Upper  province,  in  relation  to  such  cases  in  which 
the  governor  of  Lower  Canada  shall  think,  an^ 
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declare,  justice  may  be  more  conTenlently  admnv; 
jstered  in  this  than  in  the  sister  province.  If  I 
correctly  appreciated  your  Lordships^  opinion,  i^ 
wa9  th^t  you  had  no  jurisdiction  excepiiog  over 
pfiences  particularly  specified  in  the  great  seal  in- 
struments from  Liower  Canada,  and  that  the  ge- 
neral tra^nsmission  thence  of  the  offenders,  (unaei^ 
^h^gpperal  expression  introduced  into  those  docu- 
wfB^t  ^'^^  ^^^^^  ''^  ^^®  Court  of  this  province,  for 
«]rSiyK5  iund  offences  by  them  heretofore  committed 
in  th«  Indian  territoxies,  v(&s  not  sufficient  to  enablii 
you  to  take  cognizance  of  offences  not  particularly 
set  forth  in  them.  Not  wishing  to  take  the  personal 
jsy  surprise  a^ifist  \Ybom  I  had  received  informa- 
tions, altbou^  I  had  given  a  similar  interpretation 
jn  my  own  mind  to  the  statute  to  that  which  your 
Jjordships*  opinion  has  sanctioned,  I  had,  under 
the  gisneral  words  of  the  instruments,  prepared  in- 
flictments  for  offences  not  partiqularly  specified^ 
against  a  number  of  persons,  some  of  which  have 
been  returned  by  the  ^rand  jury  true  bills.  I 
wish,  therefore,  to  enquire  of  the  Court  whether 
I  understood  its  decision  correctly,  when  I  consider 
it  to  be  that,  except  for  offences  particularly  spe- 
cified in  ihp  great  seal  instriiments  against  any 
offender,  your  Lordships  can  not  take  cognizance, 
although  thpse  documents  may  transmit  the  offend- 
er  here  for  trial  generally  for  all  offences  hereto- 
fore by  him  committed  in  the  Indian  territory  ? 

Chief  Justice, — The  decision  of  the  Court  was  a 
decision  intimated  to  the  bar,  that  this  statute 
ought  to  receive  from  us  a  rigid  construction,  and 
that,  in  so  construing  it,  we  felt  that  it  was  only 
over  the  particular  offence  specified  in  the  great 
^al  instrument  of  the  Lower  province,  that  our 
right  of  taking  cognizance  was  extended.  On 
looking  at  the  act  i^  will,  in  a  moment,  be  manifest 
|li$t  o^y  a  special  extraordinary  jurisdiction  i«  ei'** 
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fenil^J  to  US;  the  origin])^],  or  gpnieral  extraordi^ 

iiarj  jdrisditftiont  bein^  given  to  the  Lower  pro- 

Tince,  and  it  is  only  through  the  sister  province 

jthat  we  are  en^pQVirered  to  exercise  anf  quthoritj 

under  this  act.     j[t  js  a  dielegated  power  which  we 

have  to  ciercise,   and,  according  to  our  view,  it 

extends  no  farther  thai)  to  the  particuUr  oflTence 

specified  io  the  great  seal  instruments.     ^^  <Iq 

not  consider  that  tfie  ipstrumen^  can  giy^  Ml jy^LT 

neral  power  over  tl?e  p^ender  charged  'itf^^fcrt 

committed  anj  particu^r  ofience,  tho,ugh  it  clothe^ 

..;#  us  with  every  requisite  leiuthopty  Jp  tiakc  po^nizance 

of  the  offence  specially  set  forth  therein*     We 

consider  that  the  crime  which  it  Is,  intended  W0  are 

to  try  must,  in  confbrihitjr  tq  the  act  of  the  434 

'  X    Geo.  III.  be  precisely  set  forth  in  the  jnstriimentg, 

which,  by  virtue  of  the  gre^t  jseal  of  the  ]U>wer 

:v     province,   give  us  the  special  extra  jwrlsdicfiori ; 

:.\  -'^  and  as  it  is  only  a  special  jurfsdictjop  that  is,  con: 

?  -'^^erred,  we  consider  it  is  necessary  that  the  instrpt 

'    ment  delcgaiting  it  be  rigidly  construec),  and  under 

that  impression  we  intimated  it  to  jbe  our  unanir 

''   nious  opinion  that  we  can  only  take  cognissance  of 

Mho  offender  under  a  great  seal  instruipept  trans-: 

;  V'  mittinff  an  offence  for  trial  here,  in  relation  to  the 

;      ■  particular  offence  so  set  forth.     According  to  pqr 

''  construction,  avc  have  to  do  with  the  Render  nq 

,     ;  farther  than  he  stands  connected  with  the  particu- 

.  ,  lar  0 fence  which  the  great  seal  instrument  tranV 

V'-p)itshere  for  trial.     In  the   Lower  province  the 

^  ^  j  same  view  does  not  appear  tp  have  dictated  the 

'drawing  up  of  the  various  documents;  however, 

;^  "   with  that  we  have  nothing  to  do. 

jiHomey'General — I  thought,  my  Lords,  that  it 

would  he  proper  for  me  to  mention  the  subject  to 

]the  Court,  that  I  might  be  confident  I  did  not  mis* 

■^  apprehend  your  Lordships.     The  act  appears  tq 

;    J  )iave  boeq  undorstood  in  the  Lower  province  dif? 
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jferentlf,  an4  upcler  the  authority  of  the  inptril; 
^ents  transmitted  to  me  with  the  informatioDS  . 
Against  the  qPfenders,  I  had  prepared,  and  handed 
to  the  grand  jury,  a  variety  of  indictments,  some 
of  wbicb  have  been  returned  true  bills.    No  far- 
jther  step  can  of  course  be  taken  relative  toi  them, 
after  t  so  clearly  comprehend  your  Lordships^  un-  ' 
animous  decision,  nor  will  any  farther  indictments^ 
)be  prepared,  except  in  cases  over  which  your 
Ijordships  feel  you  n^ve  cognizance,  according  to 
jlhe  right  constrjjctioii  you  have  be<Bn  pleased  to 
declare  the  great  seal  instruments  ought  to  receive.  { 
I  may  perhaps  be  peripitted  to  add,  that  the  views  I 
of  your  Lordships  are  precisely  those  which  I  had 
inyselif  taken  ot  the  act,  but  under  the  general 
dausc  of  the  great  seal  instruments,  I  thought  it 
my  duty  rather  to  forego,  my  own  opinions  than  . 
jncur,'  by  possibility,  the  censure  of  causing  any 
delay  in  the  proceedings  of  the  Court,  which,  had 
your  Lordship's  views  been  different,  would  have 
occurred,  had  I  deferred  acting  upon  the  informa- . 
lions,  till  becon^ing  acquainted  with  the  construe* 
tion  you  would  give  to  the  act,  I  should  bo  able, 
as  I  am  now,  to  judge  to  what  extent  your  Lord^* 
ships  consider  the  great  seal  instruments  to  dele- 
gate the  power  of  putting  upon  their  trials,  the 
vajirious  persons  accused  in  the  informations  trans-* 
jnitted  from  Lower  Canada. 

{Chief  Justice.^-TherG  appears  to  have  been  nl 
great  deal  of  inattention  in  drawing  up  these  do- , 
ciments,  for  which  it  is  not  we  who  are  to  ac- 
count.    As  far  as  we  feel  that  authority  is  dele- 

Ued  to  us  by  them,  we  will  exercise  it,  by  tak- 
il)g  cognizance  of  olTehders  whose  offences  aro 
iarticuTarly  speciiSed  therein,  but  beyond  that  we 
lo  not  feel  justified  in  going  — — 

Solicitor-General — The  words  relative  to   the^ 
Itransmission  of  power  or  jurisdiction  to  this  pro? 
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irinee,  are  iq  ithe  parenthesis  in  the  act.  Just  bet 
fore  the  parenthesis  commences,  the  act  recite« 
that  every  offender  may  and  shall  be  prosecutecl 
and  tried  in  the  Courts  of  the  province  of  Lower 
Canada,  aiid  the  parenthesis  gives,  under  the  coo> 
ditions  or  circumstances  therein  stated,  similar 
power  to  the  province  of  Upper  Canada,  and  I 
imagine  it  must  b6  from  this  circumstance  that,  iq 
the  Lower  province,  thev  have  considered,  in 
transmitting  the  offender,  that  thflj  haye  delegated 
an  autboritj  til  try  all  pffences  lyhicb  he  may  be 
accused  of  committing  in  the  Indian  territory.  ) 
think  it  is  the  wording  of  the  third  clause  which  bai 
occasioned  the  great  seal  instruments  tq  he  drawn 
up  as  they  are,  the  law  advisers  there  coi|sideripg 
that  in  transmitting  the  offender  generally,  |lu: 
iCourt  may  proceed  to  try  him  for  all  ofienees. 

iChief  Justice. — It  certainly  appears  \o  have  beeq 
Wj  but  it  is  manifest  from  the  third  section,  that 
to  give  us  power  to  take  cognizance  of  the  ofi(!od< 
:er*  the  offence  must  be  transmitted,  because  it  1$ 
of  the  fffmce  that  the  Governor  is  to  declar0,  bj 
any  mstr.ume.nt  under  the  great  seal  of  the  pro- 
vince of  Lower  Canada,  that  justice  may  be  more 
.conveniently  administered  in  the  province  of  ^p- 
per  Canada.  The  words  of  the  act  are,  to  nj 
mind,  so  clear,  that  t  am  at  a  loss  to  account  how 
any  other  construction  than  that  which  we  hare 
given  could  have  been  put  upon  them.  The  wodg 
of  the  section,,  under  which  the  manner  of  giving  ji* 
risdiction  to  us  is  set  forth,  satisfactorily  state  of  wrat 
it  is  we  have  to  take  cognizance ;  the  declaratico 
of  the  Governor,  Lieutenant  Governor,  or  persoi 
administering  the  government  is  to  be  that,  fron 
some  circumstance  connected  with  the  crime  cr 
offence,  or  tlie  local  situation  of  some  of  the  wit 
iiesses  for  the  prosecution  or  defence,  justice  maj 
be  more  conveniently  administered,  in  relation  to 
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inch  €tinu  ot  <feM€  in  Upper  than  in  Lower  tiA  - 
Hada,  and  he  having  done  so,  then  that  every  sucli  f 
offender  may  dnd  snail  be  tried  in  the  Court  of 
Upper  Canada,   in  the  same  Court  and  in  the  „,, 
tfame  manner,  and  be  subject  to  the  same  punish- 
ment, fia  if  such  crifne  or  ojfence  had  been  cc^mitted  . 
Irithin  the  province.     It  is  in  relation  to  the  crime 
wojftncc^  tnat  the  Governor  of  Lovirer  Canada,  by    . 
an  imtrument  under  the  great  seal  of  the  province  { 
may  transmit  here  for  trial,  that  we  have  a  right  to  ' 
take  cognizance  of  the  offender,  and  in  relation  tc  ' 
that  only.     That  is  the  unanimous  view  which  we' 
hayfi^  ffom  the  beginning  4aken  of  our  power  undeY 

LOUIS  NOLIN,  5tooni,  ip^n^^^P^^.^ 

And  examinid  by  the  Attorney-General,  through  tht 
medium  of  Mr.  Smith,  as  interpreter, 

Mr.JSIoUn."Oa  the  19th  day  of  June,  1816, 1  «va0 
at  Red  River  at  the  Forks,  at  Fort  Douglas.     ( 
saw  a  number  of  persons  on  horseback  ana  armed' 
pass  the  tortt    Those  that  were  in  aclvance  I  did 
fiot  see  pass,  but  the  last  part  of  them  I  did.  ^ 
I'faere  were  perhaps  about  thirty  or  forty  of  them, 
lean  not  say  exactly^  but  they  appeared  to  bd  v 
about  that  number,  looking  at  them  from  Fori 
Douglas.     Thev  were  a  part  of  the  same  bandf 
who  were  in  advance,  and  they  Weiit  by  two  or    ; 
or  three  minutes  after  the  others.    I  know  that  Mn 
Sample  went  out  with  about  twenty-six  or  twee- 
ty^eight  persons.     I  did  not  go^  I  vtras  not  askedf 
to  go,  and  there  wisre  from  fifteen  to  twenty  other* 
left  in  the  fort.    I  do  not  know  that  these  refused 
to  go,  or  that  they  were  asked  to  go,  nor  can  I 
say  whether  Mr.  Semple  forbid  them  to  go.    W^ 
heard  slK>rtly  after  soma  firinj^,  J^u^  i^  ^^^F  *^  t' 
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iilini  we  could  not  hear  it  very  distinctly  at  ihi 
ibrt.     I  did  not  hear  governdr  Semple  saj  why  he 
Went  out  with  the  mfeu.     I  h&d  b6en  Out  that  day 
with  Mr.  Semple  a  distance  of  three  leagues,  and 
he  told  me,  whilst  we  were  together  oh  the  road, 
that  if  the   M6tifs  should  come,   as  w6  had  beeri 
told  they  would,  and  they  Went  by  the  fort  quietl)', 
And  did  lio  mischief^  they  should  nbt  be  interrupt* 
ed.     I  did  not  see  Mr.  Semple  and  his  party  im* 
tnediately  on  their  going  out,  but  I  saw  them  at 
a  distance  of  two  or  three  arpents*  from  the  fortj 
they   appeared  to  me  to   go  as    they    pfeased, 
l^rithout  being  in  Any  particuhr  order,  they*  H^fere 
dispersed  about.    I  staid  in  the  fort  on  tl^'ti^ht 
of  the  19th  June,  and  on  the  next  morning,  I  saw 
a  number  of  deai^  boc^ies  brought  to  the  fort,  and 
amonsst  them  that  of  governor  Semple ;   it  was 
Irounded  in  three  places  with  baits,  but  there  we^t 
no  marks  of  lance  or  speai"  wounds.     Cuthbert 
Grant  came  the  next  day  to  the  fort,  with  a  num- 
2)er  of  persotiS',  and  Amongst  them  the  prisoners, 
Brown  and  Boucher.     I  he(d  no  great  Convertia- 
tion  with  Grant.     He  appeared  to  wish  to  make  it 
appear  like  an  engagement,  dnd  that  Mr.  Semple'i 
party  had  commenced  it.    I  <ian  hot/  of  liay  own 
knowledge,'  say  whetheV  Paul  Brown  was  in  the 
^ngajgement  or  not,  but  I  was  told  by  seVef^af  per* 
ion^  that  hb  was  6ot.     Some  of  the  persons!  who 
came  the  next  day  to  th^  fort  with  Grant,  wer^ 
Pressed  in'  cldth<es  which  had  be6n  worii  by  som^ 
iof  the  people  who  Went  out  \vith  Mr.  Semplel 
One  Lacerte  was  dressed  in  the  Clothes  of  one  of 
governor  Sei]6p1e*s  people.    Cuthbert  Grant  did 
not  tel^  me  that  they  had  any  plans  for  tdJcing  thd 
fort,  but  the  next  day  be  told  me  he  ihust  nav^ 
the  fort,  and  that  the  people  there  must  go  aWay. 


*  Ao  arpent  fs  one  iiundhd' and  ieigl^y  French  feet*- 
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i  dfd  not  see  Mr.  M'Leod  there,  that  is  at  the  ixSftV? 
but  two  days  after  I  saw  Mr.  M^Kenzie  there,  and'. 
Cutbbert  Grant  met  hiiln,  sind  the^  convel*sed  to- 
gether, hut  as  I  utidcrstood  very  httle  English,  it 
was  onlv  here  and  there  a  few  words  that  I  made 
out.  Mr.  M'Kcn2ie  told  the  Metrfs  that  Lord  Sel- 
kirk was  coming  with  soldiers,  and  that  he  had  no 
right  to  their  lahds;  that  they  ^ere  theifs.  I  ask- 
ed Cuthbert  Grant  to  let  me  go  and  help  to  bur^ 
the  dead,  and  he  told  me  I  might,  that  there  would 
be  no  danger  then,  but  that  he  must  have  the  fort 
the  next  morning',  as  his  young  men  Would  wait 
noiilonger.  I  do  not  recollect  the  exact  words; 
but  that  wa$  nearly  what  he  da:id. 

JiUorney'Generat — Did  Cuthbert  Grant,  Paul 
Brown,  or  Fran9oi8  Firmin  Boucher,  say  any  thin^ 
to  you  that  they  had  come  to  Fort  Diouglasf,  or  t& 
the  Red  River  country,  with  an  intention  Jq  a;^- 
tacfcit?  ^tv     > 

Mt,  MUn.^iio,  neither  of  them  told  rii6  that 
il  was  for  the  ptirpose  of  attacking  it  that  they 
had  come  down.  Before  this  time  I  know  we 
Vrere  in  fear  of  an  attack.  I  know  that  some  In- 
dians came  to  the  fort,  and  told  us  that  we  were 
to  be  attacked,  some  of  the  Indians  offered  assist- 
ance, ther  told  us  that  from  the  appearances  a(t 
t'ortage  des  Prairies,  they  Were  apprehensive  we 
should  be  attacked,  and  they  feared  Mr.  SempI^ 
imi^ht  be  killed,  and  that  they  would  give  us  their 
assistance  to  protect  him.  Mr.  SempTe,  howevei"* 
refused  their  Assistance,  not  thinking  that  they 
iTould  attack  us.  When  Mr.  Semple  and  his  pat- 
ty went  out,  I  hedrd  no  orders  giveit  by  him,  or 
huj  body  else,  about  attacking  this  party.  Wheti 
they  went  out  I  can  not  think  they  had  any  inten- 
tion of  attacking  the  armed  party  at  all  events, 
but  I  should  believe  he  merely  went  to  see  what 
they  wanted  and  Ivho  they  tvere. 
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Croa-exammatioH  condubteJ  hy  Mr.  ShiriioCoi. 


rr.  JVofm.— t  did  hot  gee  Mr.  Seraple'd  pdriy 
at  the  moment  they  went  out,  but  I  saw  them  ai 
a  distance  of  about  three  arpents  from  the  fort, 
They  were  armed  li'ith  guns,  of  which  some  had 
jbayonets.  I  have  been  three  years  in  the  service 
of  the  Hudson's  Bay  Company.  I  have  heard  talk 
iof  Mr.  Miles  M'Doncirs  proclamation. 

Mr.  Sherwood. — Do  you  know  of  the  taking  and 
razing  of  Fort  Gibraltar,  and  the  seizing  of  the 
North- West  Company's  pemican  by  the  orders  of 
the  late  Robert  Senlple  .^      ■'      ",    /' 

Mr.  ^olin. — 1  have  heard  of  pemican  being 
iaken,  but  do  not  myself  know  of  it.  I  do  knoW 
that  Fort  Gibraltar  was  taken,  but  I  cdn  not  saj 
that  it  was  by  the  orders  of  Mr.  Semple^  or  that 
ii  was  not. 

,  Mt.  Sherwooi.'--t)o  yoii  know  that  it  was  razed 
down  to  the  ground,  the  pickets  torn  up,  and  the 
ivhole  floated  down  in  rafts  to  Fort  Douglas, 
which  was  Mr.  Semple's  residence  ? 

Mr.  Nolin. — I  know  that  it  was  floatied  down 
io  Fort  Douglas. 
" '   Mr.  Shertvood.-^Were  there  pickets  in  the  raft 

with  it?    ,^      :v   ^^/<,■,.""■'^.:^^;^■;:;,■,^;^:; 

.^  Mr.  JYolin. — ^Yes,  thei^e  were  pickets  in  the  raft; 
I  heard  that  Fort  Pembina  was  taken,  but  I  do ' 
hot  know  that  it  was,  for  I  was  not  there,  but  I 
did  hear  that  it  was  takcin.  There  were  some 
pieces  of  cannon  in  Fort  Douglas  on  the  idth  June^ 
Dut  I  do  not  know  of  any  on  the  other  side  of  the 
river,  nor  do  I  believe*  there  were  any.  Lacerte 
.passes  for  a  Half-breed,  and  he  was,  ^when  he 
eame  next  day  to  the  fort,  in  the  clothes  of  some 
p{  the  party  who  went  with  Mr.  Semple  on  the 
1 9th,  but  I  did  not  see  either  of  the  prisoners 
trearing  their  clothes.    I  went  during  the  next 
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year  whh  colonel  Cohmttn  to  shew  hitD  i\i6  locality 
of  the  battle  ground. 
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jf/r.  fivieru^ooJ.-'— ^Befbr6  We  commence  oar  i^ 
fence,  I  would  remind  the  Court,  that  there  had 
heen  a  desnltorj  argument  relative  to  which  waa 
the  actual  state  of  this  country,  or  rather,  as  it 
was  in  a  state  of  private  war,  as  to  what  the  effect 
of  this  state  of  warfare  would  be  upon  ^is  affair 
of  the  19th  I  une^  supposing  for  a  moment^  thattt 
should  be  clearly  proved  that  the  prisoners  parti^ 
cipated  in  the  quarrel,  to  the  full  extent  which  the 
indictment  charges  them  to  hav6  done,  and  I  had 
then  the  honour  of  submitting  that,  under  this 
ataie  of  warfare,  that  which  would  be  murder  here, 
was  not  murder  there.  In  arguing  from  the  43d 
^f  the  King,  I  was  rather  takeR  by  surprise.  It 
w^s  urged  that  the  act  made  some  change  ija  the 
law;  that,  however,  is  not  the  case.  It  makes  no 
change  whatever ;  I  am  aware  that  in  construing 
acts  M  parliament,  the  intent  of  the  framers  is  always 
to  be  taken  into  consideration,  hut  we  must  inva- 
riably refer  to  the  taords  of  an  act  for  its  intention, 
«nd  where  they  are  dear,  there  is  no  occasion  for 
any  other  assistance.  It  is  only  where  ambiguity 
attends  th^  act  that  ii  is  necessary  to  call  in  the 
aid  t)f  "explanatory  rules,  and  abo^t  this  statute 
^ero  is  none,  its  title  is  exceedingly  dear ;  its 
preamble  also^  and  its  enai^ting  clauses  equally  so. 
It  is  simply  entitled,  "  an  act  for  extending  the  ja- 
^^  risdictton  of  the  Courts  of  justice^of  the  provinces 
"^^  of  Lowtfi^^and  Upper  Canada,'  to  tho  trial  and 
«( puDishment  of  persons  guilty  of  crimts  and  of* 
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•<  ftfiie^t  within  certain  parti  df  Noirth  Amfirictf;- 
**  adjoining  to  the  said  provinces.**    Upon  refer- 
ring to  the  body  of  the  act,  we  shall  find  that  these 
•t  certain  places**  are  places  which,  besides  being 
"without  tne  h'mits  of  these  provinces,  or  of  the 
[  jurisdieiion  of  anjrof  their  Courts,  are  also  not 
v^ithin  the  limits  of  any  civil  government  of  the 
United  States  of  America.    So  much  for  the  places, 
now  for  the  description  o^  or  what  is  to  be  un- 
derstood by,  crimes  and  offences  committed  m 
..  these  places.     ThO  a^t  declares  that,  from  and 
after  the  passing  thereof,  *^  all  offences  committed 
,  -**  y^^^i^^(^T  of  the  Indian  territories  or  parts  of 
'■■f*  America,  &c.  shall  be,  and  be  deemed  to  be, 
-^  offences  of  the  same  nature,  and  shall  be  tried 
-**  in  the  same  manner,  and  shail  be  subject  to  the 
•■**  satne  pxinishment,  as  if  the  same  had  been  corn- 
,  1^  mittea  within  the  protinces  ol  Lower  or  Upper 
>«  Canada.**    What  then,  I  asi.,  was  the  state  of 
that  co^try  ?    It  was  in  a  stat«  of  war ;  if  it  was 
Jbot  a  private  war,  it  inust  be  treason  that  has 
4been  cotnmitted;  but  we  say,  and  without  appre- 
'ihension  of  being  contradicted,  th&t  it  was  a  pri- 
^  vate  War,  and  had  nothing  of  a  treasonable  nature 
in  it.    As  theto  ofienees  comtaitted  in  the  Indian 
;  ^territory  are,  by  iV*^  act,  declared  to  be  of  the 
-rtiame  nature  as  <f  tbey  were  actually  committed  in 
the  provinee  "inhere  thejr  are  to  be  tried,  I  would 
MB%  what)  (if  by  Jpoissibilit^  we  can  contemplate 
Jtim  happy  State  or  tranquility  being  changed^  mto 
:%  similar  State  ,of  conflict  to  that  which  has  desch 
<  iated  this  Indian  country,  I  would  ask,  what  in 
"Uiat  case  Woutid  be  the  offence  committed?    the 
answer  is  itninediaterit  would  be  a  great  riot  or 
.^tx]intenipt,  it  wnuld^  it  must,  be  this,  and  nothiaj^ 
ini^re;  forithas  b^n  iso  decided  by  the  ^rbest 
^kuthbrity  fn  the  cacie  of  the  barons  of  England  :  H 
"Wat  the  ^{jridti  of  the  lK^«fit  autfaorit^,  hr  H 


WAS  the  dtfcision  tt  thie  iwrliftment  itielf.  If  t|[ 
crimes  and  oflfences  committed  in  the  India  i  terri- 
torry  are  declared  to  be  ofiences  of  the  saine  na- 
ture with  similar  offences  committed  in  the  pro- 
vince wliere  the  offence  is  tried,  we  say  the  law  oC 
England  is  the  law  of  Upper  Canada,  and  in  tho 
daseti  of  the  lords  marchers,,  and  the  gneal  barons 
of  England,  Gloucester  and  Hereford  which  are 
precisely  similar,  for  it  is  expressly  set  forth  in' 
Hal^  that  they  **  killed  many,"  and  <*  burnt  hou- 
**  ses,"  and  committed  *'  divers  outrages  on  both 
^  sides,"  yet  it  was  only  a  great  riot  and  contempt ; 
and  so  again  the  decisidn  upon  the  Earls  of  Nor<» 
thumberland  and  Wostraorelaad^s  case,  which  I 
read  from  my  Lord  Hale  in  Norman  French,  is 
precisely  the  same,  and  so  I  contend  it  must  be 
here.  1  again  repeat  that  the  Ibw  of  England  iii 
no  way  altered  by  this  act  of  the  43d  Cleo.lIL  It 
is  merely  an  act  to  extend  the  jurisdiction  of  the 
Courts  of  the  two  provinces  of  Canada,  and  the 
duty  of  the  judges  under  its  provisions  is  to  ad- 
minister the  laWs  in  the  same  manner  in  relatbn 
to  offei!ie^s  committed  in  the  Indian  country,  as  if 
they  were  committed  in  their  ordinary  jurisdiction. 
Following  up  the  authorities  I  have  produced; 
even  here  where  we  have  a  representative  of  the 
sovereign,  commissioned  by  himself,  the  oifence 
charged  in  this  indictment  could  not  be  murder ; 
tt  couM  only,  supposing  a  similar  state  of  the 
country,  be  a  great  trespass,  a  great  misdemeanor, 
such  as  a  riot.  But  in  the  Indian  coutitry,  against 
this  mock-sovere'^,  this  self-dnbbed  governor, 
this  Sancfao  Panza  tragedy-king^  (who,  however, 
is  given  up  by  the  Crown  officers,)  it  Was  nothing 
Ibut  the  legitimate  exercise  of  the  right  of  self-pro- 
tection  and  defence  against  an  audacious  assump- 
tion of  lawless  power.    In  that  country,  kk  brief) 
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I  fay  (t  could  not  be  murder,  if  the  Crown  ever 
sustained  its  indictment 

Attorney-General. — I  beg,  my  Lofds,  to  say  that 
if  that  fs  the  opinion  generally  held  in  that  coun- 
lry<  the  sooner  it  is  corrected  the  better.  The 
sooner  the  better  that,  by  the  decision  of  the  law 
h  is  made  known,  that  killing  a  man  in  cool  blood 
is  murder,  in  any  part  of  his  Majesty's  dominions, 
however  remotely  situated.  But  it  does,  my  Lords, 
appear  to  me  a  most  singular  line  of  defence  which 
the  gentleman  proposes  to  adopt,  to  justify  one 
aggression  by  another,  and  to  assume  that,  from  the 
frequency  ot  illegal  acts,  therefore  there  is  no  law 
to  which  the  culprits  are  amenable,  or  that  the 
crime  is  different  there  to  what  it  would  be  if  com- 
mitted here.  With  great  submission,  my  Lords,  I 
do  conceive  it  to  be  a  most  unusual  and  irregular 
defence,  and  one  that  ought  not  to  be  allowed  by 
the  Court. 

•  Chief  Justice. — ^We  shall  not  allow  the  defence 
to  be  takeA  farther  back  than  the  circumstances 
completely  connect  themselves  with  this  case,  by 
shewing  a  continued  state  of  aggravated  feeling, 
which  at  any  moment  was  likely  to  lead  to  sucn 
fatal  results  at  the  termination  oi  this  melancholy 
affray  of  the  19th  June.  The  situation  of  the  par- 
ties and  local  circumstances  must,  in  every  case, 
be  taken  into  consideration,  and  thes^,  being  in  no 
two  alike,  can  not  therefore  be  governed  by  any 
absolute  rule.  As  the  concomitant  circumstances, 
80  must  be  the  mode  of  conducting  cases;  what 
then  is  proposed  at  the  present  moment  .^— The 
defence  of  these  prisoners  is  (say  their  counsel) 
that  the  unfortunate  state  of  the  Indian  country, 
from  the  two  great  hostile  parties  carrying  on 
tra^  with  the  natives  being  involved  in  constant 
quarrels,  had  worked  up  the  Servants  of  each  par- 
ty to  the  highest  pitch  ot  exasperation,  which  shew- 
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m\  itself  in  icts  of  ^e^ssion  upon  the  persons 
and  property  of  each  other  whenever  they  met. 
'That,  under  this  state  of  mind,  these  two  parties 
met  on  the  1 9th  June,  and  that,  from  the  private 
war  which  existed  between  the  rival  traders,  the 
unfortunate  loss  of  lives  does  not,   though  eve«i 
proved,  constitute  a  charge  of  murder,  but  of  riot 
and  contempt.     I  think  they  are  entitled  to  prove 
thi    state  of  things,  if  they  cun,  from  any  particu- 
lar juried  without  any  interruption,  but,  as  I  have 
before  pointed  out/ it  will  be  for  the  jury  to  say 
whether  it  does  diminish  the  crime   in  that  way. 
They  say  this  would  be  the  case  in  England  un- 
der similar  circumstances,  apd  that,  o/or/iort,  in  a 
country  where  there  is  no  administration  of  the 
>jaw,  they  are  the  more  entitled  to  shew  those  cir- 
cumstances'which  evince  that  a  private  war  did 
■exist,  and  therefore  that,  though  lives  were  lost, 
yet  the  taking  them  was  not  murder,  and  as  it  is 
of  murder  (they  are  accused,  they  must  be  acquit- 
ted.    The    argument    they  found    upon   general 
principles  of  law,  which  are  not  altered  by  the  act 
iof;1803,  but  extended  in  their  administration  by 
anextra  jurisdiction  being  given  to  the  Courts  of 
, the  two  provinces  of  Canada.  i 

Mtorney-General. — I  beff  leave,  with  respect  to 
the  state  of  private  war  which  has  been  drawn  in- 
to this  case,  to  say  that,  although  it  should  even 
(be  proved  to  have  existed,  I  consider  it  as  no  de- 
fence. The  charge  asainst  the  prisoners  is  a 
charge  of  murder,  and  is  to  be  tried  here,  though 
committed  in  the  Indian  territory,  in  the  very  same 
way  that  a  charge  of  murder  in  the  Home  district 
would  be  tried.  As  to  any  alteration  in  the  law 
being  introduced  by  the  act  of  1803,  my  argu- 
ment was  mistaken  if  it  was. supposed  that  I  con- 
sidered that  statute  as  doing  so.  i  never  did  consi- 
.  der  that .  it  was  the  ^statute  d*  1 803,   which  declar- 
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ed  the  opinion,  that  in  that  country  there  was  n« 
law  hut  the  law  of  the  gtron^est,  was  an  errone-. 
ous  opinion.  1  never  did  think  that  before  this 
act  it  was  competent  to  any  person  to  say,  that 
there  was  no  Court  having  power  to  try  for  offen- 
ces of  the  blackest  dye,  which  were  committed  in 
that  territory,  or  that  its  population  were  amena- 
ble to  no  law  but  that  of  uncontrouled  passion. 
My  idea  of  this  act  was  that  it  was  necessary  to 
enable  offences  committed  in  the  Indian  country 
to  be  removed  to  the  provinces  of  Canada  foV  tri'^ 
al,  and  having,  under  its  authority,  put  uptin  their 
trial  persons  charged  with  offences  at  which  hu- 
man* nature  revolts,  I  did  not  expect  that  we 
should  be  told  that  what  is  murder  here  is  not 
murder  at  Red  River,  or  that  a  justification  was  to 
be  set  up,  founded  upon  the  frequency  or  extent 
of  the  practice.  I  differ  with  the  learned  gentle-; 
man,  and  assert  that  murder  in  the  Indian  territo- 
ry is  the  same  crime  that  it  is  here,  and  we  are 
not  destitute  of  instances  where,  under  this  very 
act,  the  murderer  has  been  tried,  convicted,  and 
has  received  the  sentence  of  death,  though  it  is 
not  yet  executed.  In  that  case  we  did  not  hear 
that  the  country,  being  in  a  state  of  private  war, 
presented  any  palliation  of  the  crime.  I  am,  it  is 
true,  very  ignorant  of  the  nature  of  this  quarrel,  but 
there  can  be  no  circumstances  connected  with  it 
that  can  justify  the  taking  of  the  lives  of  6t\een  or 
twenty  persons.  Or,  admit  as  a  ground  of  defence, 
that  the  country  was  in  a  state  of  private  war, 
^hat  if,  in  these  quarrels,  the  property,  or  even 
the  lives,  of  individuals  attached  to  the  North-West 
Company  had  been  taken,  (though  I  know  no  in- 
stance of  either  on  the  part  of  the  Hudson^s  Bay 
Company,  and  certainly  not  of  taking  lives,)  is  that 
to  justify  the  taking  revenge  into  their  own  hands, 
jana  exterminatin|^  a  peaceful  colony  ?    ThU  very 
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ArgmMnt  demonstrates  the  siPtual  neces^itj  oCzctr 
iqg  upon  ^iretctlj  contrary  principles,  and  shewing 
to  vtbe  pecsons  trading  into  those  countries,  tha^ 
.crime  if  of  equal  turpitude  in  the  Ipdian  territo- 
r\^B,  and  isubject  to  the  same  puniishmcntt  as  if 
committed  i^  a  more  civilized  part  qf  British  Amer 
Adoiit  t^e  principle  contended  for  by  th^ 


rica. 


Jearned  gentleman,  and,  if  aggressions  have  been 
commi,tted  by  tiie  colonists,  they  may  defend  thepir 
selves  by  saying,  that  a  year  or  .two  before  this  fa- 
tal destruction,  they  haa  been  driven  away.  JBujt 
it  is  a  defence  that  can  not  be  allowed  to  either 
p;irtv.  It  is  not  possible  that  it  i^all  |bo  permitted 
to  plead,  as  a  justification  for  crime,  that  acts  of 
^aggression  have  been  committed  against  you,  or 
that  a  robbery  having  been  committed  on  your 
property, .  jqu  may  therefore,  wjhien  in  sufficient 
strepgtbi  take  the  lives  of  the  depredatprs,  and 
justify  it  by  alleging  that  a  private  ^irar  existed,. 
No,  qert^inly  not.  We  have  piit  these  persons 
upon  th^ir  trial  for  ^urder.  The  character  of 
murder  is  lyejl  Jcnown.  It  is  wilfqlly,  and  of  ma- 
lice aforethought,  taking  ,the  life  oi  another,  and 
Jife  being  taken,  the  law  always  implies  that  it  was 
of  ma|i(4e  aforethought,  and  leaves  it  to  the  accus- 
ed to  justify  the  apt,  by  convincing  the  jury  tha^i: 
it  was  in  defence  of  his  own  life,  or  of  his  proper- 
ty, fmd  not  from  malice.  But  did  we  ever  hear 
01  this  principle  being  carried  the  Jengt^  of  say- 
ing th^t,  ^s  a  defence  for  taking  the  life  of  an  inqi- 
vidqal,  I  will  proye  that  one,  two,  or  t^ree,  years 
before,  I  had  my  property  taken,  or  ,onc,  two,  o,r 
three,  ponlhis,  for  the  ti^e  does  not  at  all  change 
the  argumept,  and  th^t  I  wasiapprehensive  I  lui^i^ 
have  it  take,n  again?  Certainly ;iot,  nor  can  it  ip 
the  present  cas^.  Admit  this  principle,  and  it  is 
of  no  u^e  that  the  parU^pent  of  Great  Britain  havp 
jvisely  .and  hun^a^ely  passed  the  act  which  enableji 
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the  provinces  of  Canada  to  prosecute  and  try  ir^ 
their  Courts  ofieoces  committed  in  the  Ipdian  ter> 
ritoriesi  in  the  same  manner  as  if  thej  were  comr 
tnitted  within  the  province  where  the  fiame  is  tri« 
cd.  It  is  in  vain  that  the  offender  is  subject  to  the 
same  punishment,  or.  that  offences  committed  in 
the  Indian  territories  are  declared  to  be  offences 
of  the  same  nature,  as  if  committed  here;  for, 
once  admit  this  reasoning,  and  private  war  must 
oxist  for  ever,  as  there  is  no  power  capable  of  con- 
trouling  its  fury,  or  of  awing,  by  the  aread  of  the 
vengeance  of  the  law,  those  ^elings  of  hostility 
und  malice  which  are  the  legal  chs^racteristics  pif 
IDurdep. 

mMr.  Sherwood. — I  shall  trespass  but  a  few  mo- 
Inents  on  your  Lordship's  time,  in  reply  to  the 
learned  Af torney-'Geueral,  who  has  yei^  unfortut 
iiately  mistaken  my  argument,  or  rather  been 
imswering  ope  of  his  own.  It  was  not  a  position 
of  mine  that  tho  crime  of  murder  could  not  be 
i;ommitted  in  tHe  Indian  territories  by  life  being 
taken  from  malice  aforethought,  but  my  position, 
founded  upon^e  high  authorities,  of  my  Lord 
Hale,  and  Sir  William  Blackstone,  was  that,  if 
the  state  of  the  Indian  country  was  similar  to  that 
I  referred  to  in  the  annals  of  English  history,  in 
the  reign  of  Edward  fhe  first,  when  a  private  war 
existed  between  the  Lords  marchers,  then,  al- 
though lives  were  lost,  it  was  not  murder,  but  a 
great  trespass.  That  was  my  position ;  a  posi- 
tion which  I  repeat,  and  one  to  which  ipstead  of 
a  brilliant  display  of  elocution  upon  the  nature 
of  n^urder,  and  the  power  to  try  individuals  per- 
petrating it  in  the  Indian  territories  in  the  Courts 
of  the  provinces  of  Canada,  which  has  never  been 
c[uestioned  by  me,  I  should  have  been  gratified  io 
hearing  something  like  argument  supported  by 
|aw<    No  doubt  bujt  murder  can  be  |X)|pmiUed  if) 
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jthe  Indian  territories.  No  doubt  but  a  6ois-brui6 
tnaj  commit  murder,  and  be  tried  under  the  act  of 
the  43d  o(  the  King.  No  doubt  but  Charles  De 
Reinhard  has  been  tried  in  the  Lower  province  and 
has  been  convicted,  and  received  sentence  of  death 
under  this  very  act.  But,  I  ask,  is  that  the  case 
of  these  persons  ?  or,  is  there  anj  analogy  between 
the  case  of  the  barons  of  England,  who,  with  their 
adherents,  killed  many,  and  committed  divers  out- 
laws, burning  Rouses  on  both  sides,  and  which, 
being  done  in  a  private  quarrel,  was  adjudged  to 
be  only  a  great  riot  and  contempt,  and  the  com- 
mission of  a  solitary  murder,  by  De  Reinhard,  after 
travelling  fifteen  miles  with  the  individual?  Is 
there  any  analogy  between  the  case  of  De  Rein- 
hard  and  that  of  two  parties,  belonging  to  great 
rival  commercial  establishments,  meeting,  and.  in 
the  heat  of  ill  bloody  a  battle  taking  place,  and 
lives  bein^  lost?  Is  die  solitary  murder  of  an  in- 
dividual, by  those  who  were  armed  when  he  was 
pot,  to  be  compared  to  this  meeting  of  two  armed 
parties  belongmg  to  companies,  the  extent  of 
whose  resources  are  second  only  to  the  East  In- 
dia Company,  which  may  be  called  a  nation,  or 
more  properly  nations,  of  itself,  having  armies  ajt 
command,  consisting;  of  hundreds  and  thousands 
to  support  its  interests  when  they  come  in  col- 
lision, who&3  passions  were  exasperated  against 
each  other  so  that,  like  the  barons  of  England, 
wherever  and  whenever  their  adherents  met,  they, 
with  the  consent  of  their  respective  heads,  pror 
ceeded  to  outrage  and  aggression  ?  My  argument, 
1  am  confident  your  Lordships  will  recollect,  was 
directed  solely  to  this  point,  that,  owing  to  the 
circumstances  of  this  country,  arising  from  the 
private  war  carried  on  between  the  great  commer- 
cial riralries,  the  pri&dners,  even  if  a  participation 
in  the  s^ay  was  brought  home  to  them,  bad  not 
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lOommiUed  juurder,  and  I  foundfid  this  wrgntteiii 

upon  the  analog j  between  0^  case  of  the  prisoneri 

and  those  decided  in  tl^ie  time  of  Edward  the  firsts 

Against  this  principyie  of  law*  svppocted  by  the 

high  authorities  I  produeed,  n«t  a  single  autboritjr 

'   of  taw  has  been  urged.     The  bsarned  Attomej- 

^  Oeneral,  contenting  bitneelf  with  ejcercising  an 

\  adroitness  of  elocution,  bas  not,  in  lajing  bis  case 

before  jour  Lordships  and  the^jury,  exhibited  a 

>  single  evidence  that  this,  wlvch  I  call  a  private 

war,  did  not  exist  in  realitv.    It  will  be  my  duty 

lullj  to  establish  this  point  oy  testimony,  .and  I  can 

have  no  doubt  of  the  application  of  the  solid  le^ 

,  distinction  I  have  taken.    I  sh^U  first  call  Mr.  John 

Pritchard,  a  gentleman  who  has  been  examined 

,on  the  part  of  the  Crown. 

JUr.  Pritchard  was  s,ent  for^  but  fvaf  tfof  found  iit 
attmdanee,  At  -> 

,<mThe  Jittomey-Gtntral  then  stated  that  there  was 
another  witness  that  he  was  ,desirQUs  of  exatnining 
before  the  defmce  was  gone  into,  and  probably  ojf 
that  time  Mr,  Pritchard  would  be  in  attendance. 
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LOUIS  BLONDEAU,  Sworn, 
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JEjcamitted  by  th/$  Attorney-General^  by  interpreter. 

■    Bhndeau. — In  1815, 1  was  at  FortCuinberland. 

i  was  there  during  the  winter,  apd  also  in  April 

'      ^  that  year.     Duncan  Campbell  conMnanded  at 

I  '  ^  |;.that  station  at  that  time.    I  dp  not  know  if  it  was 

K  ;'      John  Duncan  Campbell,  but  it  was  Duncan  Camp- 

/       i>ell. 

";''}':'''■  Mr.  Sherwood.'-A  should,  before  the  enaminar 
iioB  of  this  witness  is  pursued,  like  to  ask  him  a 
question  or  two  touching  his  religious  iu^pressions, 
whetlier  be  is  a  Christiap  or  ^  loj^deil)  wr  jl  h^ye 
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•trong  doubts  of  bis  hayipg^.anj  idea  of  tbe  nieitUFi 
pf  an  oatb.    Wbat  religion  are  you  of  Blondeaul, 
}iave  you  been  baptized  ?  .4 

BlQMmu.-r-Xmiy  I  have.  I  am  a  Christian. 
(Mr.  Sherwood  said  thati  after  that  answer^  he  should 
ftoi  opposf  the  witness  being  exarmnedf  he  would  noi 
nut  miy  additional  questions  upon  tlie  subject  of  the 
religious  belief  of  the  witness.  .,y  ,,..,^^. 


Examinntioin  resumed  by  the  Attomey-Gewrak 


ffUlt* 


Bhndeau. — In  April,  1816,  I  was  at  Fort  Cum- 
berland* and  Campbell  did  invite  us  to  fight  the 
people  of  Red  River.  It  was  about  the  10th  or 
15th  of  April,  The  invitation  was  to  drive  away 
the  English.  I  refused  to  go,  for  I  had  no  inter- 
est in  going,  and  so  I  told  Mr.  Campbell.  It  wa9 
said  that  it  was  to  defend  our  lands  we  were  to  go, 
but  I  said  I  had  no  interest  more  than  others  in 
the  lands,  and  did  not  wish  to  go.  I  know  that  a 
party  of  Half-breeds  did  go,  among  them  was  one 
Vasseur,  Vassal,  Deschamps,  the  brother-in-law 
of  Bruce,  one  Boucher,  not  the  prisoner,  and  one 
Morrison.  I  believe  Morrison  was  English,  but 
he  was  one  of  our  people,  and  they  were  all  that 
went,  as  I  recollect,  except  one  M'Kay,  son  of 
Alexander  M^Kay,  I  do  not  know  his  Christian 
1  remember  that  he  went.     Before  they 


name. 


went  away,  Mr.  Campbell  told  them  to  take  great 
care  when  they  got  to  Red  River  that  they  were 
not  taken  by  the  English,  and  if  they  were  attacked 
by  them,  to  mind  and  begin  with  the  heads  or  the 
principals,  because  he  said  they  must  have  the 
principals  or  their  heads.  It  was  in  French  that 
It  was  spoken,  and  the  words  made  use  of  were^r- 
**  H  faut  absolument  que  vous  commences  par  les 
^  prineipauxn  et  que  nous  ayons  les  chefs.,  ou  leurs 
^  tktts.^      Mr.   Campbell  particularly  mentioned 
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^vernor  Sample,  and  Mr. 'Robertson*  as  the  per- 
;sons  whom  'he  must  have,  or  their  heads.  He 
.  ,owecl  them  a  grudge,  as  he  was  formerly  a  clerk 
'  -of  theirs,  or  undier  them.  This  party  set  out 
armed  with  guns,  pistols,  and  dirks,  or  short 
hangers,  (couleaux  ae  cha^e.)  They  sot  out  \n 
April  from  our  fort.  Six  or  seven  ot  cur  people 
went,  and  they  went  away  upon  the  ice.  ^I  have 
not  seen  M'Kay  since.  I  have  seen  another  per- 
son who  has.  I  did  not  afterwards  see  any  of  those 
who  left  Fort  Cumberland,  but  some  of  our  peo- 
•pie  belonging  to  other  departments  saw  th^m  or 
some  of  thcma.  I  have  not  heard  the  prisoners 
speak  of  what  they  did  at  the  battle.  I  -have  not 
seen  Cuthbert  Grant  since  the  19th  June,  .IftlG. 
I  saw  two  people  at  Fort  Cumberland  wbP  spoke 
of  the  affair 

Mr.  Sherwood. — You  must  not  tell  us  {what  the^ 
said  to  you. 

BhnaeaiL — The  general  conversation  at  that 
lime  Vf'ds  that  our  people  were  going  to  assist  io 
the  destruction  of  the  English. 

JIUorney-Gencrd, — That  is  the  case  on  the  papt 
of  the  Crown. 

*^:  Mr.  Sherwood. — ^I  have  no  questions  to  put  fo 
Blondeau.  The  course  we  shall  take  in  the  de- 
fence will  be  to  read  the  proclamation  of  Mr.  Miles 
M'Bonell,  and  from  that  period  up  to  the  moment 
of  Mr.  Seraple^s  goin^  out  to  meet  the  party  on 
the  ]  9th  June,  we  will  prove  a  continued  series 
of  aggressions  committed  by  the  party  to -^ which 
these  persons  who  lost  their  lives  belonged.  The 
|)roclamation  we  wish  to  have  read  as  it  is  our  first 
piece  of  evidence.  (//  was  accordingly  read,  see 
Srow»  and  Boucher^s  trial,  p.  133.) 
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HENRY  FORREST,  Svtorn, 
Examined  by  Mr.  Sherwood, 


Mf'  Sherwood. — Do  you  know  Louis  Blondeau^ 
unci  is  he,  to  your  knowledge,  in  the  service  of 
the  Hudson's  Bay  Company  ? 

Mr.  Forrest. — I  know  Louis  Blondeau,  and  I 
should  presume  that  he  was  in  the  service  of  the 
Hudson's  Bay  Company,  but  I  do  not  know,  or  am 
not  positive,  that  he  is  under  an  engagement  at 
present. 

Mr.  Sherwood. — Do  you  know,  Sir,  that  he  was 
lately  in  gaol  at  Montreal,  and  why  he  was  taken 
out  of  gaol  ?  * 

Mr.  Forrest. — I  know  he  was  in  gaol,  and  that 
he  was  taken  out  to  be  brought  up  here. 

Mr.  Sherwood. — But  you  do  not  know  whethef 
he  is  actually  in  the  service  of  the  Hudson's  Bay 
Company  at  present. 

Mr.  Forrest. — I  have  no  positive  knowledge  that 
he  is,  but  I  suppose  he  is,  because  the  Hudson's 
Bay  Company  advance  money  from  time  to  time 
for  his  support.  He  was  taken  out  of  gaol,  as  I 
have  said  before,  to  be  brought  up  here  as  a  wit-< 
ness.  He  was  put  into  gaol  for  debt,  by  the  a* 
gents  of  the  Hudson's  Bay  Company.  Their  rea- 
son for  imprisoning  him  was  that  he  was  going  to 
desert,  or  to  leave  the  province ;  they  had  reason 
to  apprehend  that  he  was.  I  have  every  reason 
to  believe  that  he  is  a  very  honest  man  ;  his  only 
fault  1  believe  to  be  that  he  is  too  much  given  to 
liquor,  but,  except  that,  I  consider  him  to  be  a  ve* 
ry  honest  man.  The  reason  for  putting  him  into 
gaol  was,  an  apprehension  that  he  was  going  away 
without  settlin|^  his  accounts.    I  know  of  no  other 
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I .  Mr.  Slierwood.--\nd  does  that  coiiduct  ctthhe- 
Ipond  with  jour  idea  of  a  very  honeit  man?  Do 
jou  think  it  is  very  honest  to  be  a  drunkard,  and 
lin  absconding',  fraudulent  debtor? 

JIfr.  Forresi.-^l  certainly  do  |ot  call  it  an  ho- 
nourable tfatt  of  character,  but,  eicept  for  hiis  be- 
ing givisti  to  liquor  and  not  paying  his  debts,  I  con* 
Bider  Blondeau  to  be  a  very  good  and  an  honest 
•ervant. 


JblJiV  M'DoNELL,  Esquirfe,  Sworn^ 
lExammed  by  Mr.  Sherwood, 


Mr,  M^Donett.-^\  kndW  Louis  Blbiideau  Wtilh 
)  have  known  him  for  upwards  of  ten  yearsl     He 

*  tiras  formerly  in  my  service,  f  Was  then  belong- 
ing to  the  Not-th-West  Com|>any,  but  do  tiot  now. 
Blondeau  has  not  the  best  of  characters,  he  was 
very  much  addicted  to  liquor^  and  a  man  m  whom 
implicit  confidence  could  not  be  puti  I  would  not 
giv<^  him  implicit  belief  on  his  oath ;  he  wa&  alto- 
gether such  a  man  as  I  would  not  have  in  my  sep 

,  trice  if  I  could  do  without  him.  I  certainly  Would 
hot  have  him  in  my  service  if  I  6buld  dispense  with 
him.  From  my  residence  in  the  mterior  for  a  tium- 

t  ber  of  years,  t  am  well  acquainted  with  the  man^ 
ners  dnd  customs  of  the  Half-breeds^  and  they  da 
iKicasionallv  paint  themselves;  theit*  habits  are 
very  like  tnose  of  the  Indians*  They  miDgle  con* 
•tantly  with  tho  Savages,  and  hutit  and  fish  like 

;  them;  they  are  not  accustomed  ta  cultivate  the 
ground,  but  live  generally  by  the  chase*  Some  of 
the  greatest  chiefs  are  among  the  Half-breeds. 

'  *-  Mr.  Shxrtoood. — I  would  ask  you,  Sir,  is  theif 
■fainting  themselves  an  uncommon  thing,  or  does 
It  indicate  an  hostile  disposition  ?  a  manifestation 
•f  going  to  war?     ■:,>:'j^^3^';^:^.-;t;,.'. 
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Mr.  M*DoneU.--By  no  means  uncommoil.  1/ 
liave  seen  them  verj  generalij  painted.  It  ia  nol 
at  all  uncomnion  to  see  them  painted,  and  is  no 
proof  of  hostilities  being  intended.  I  have  seen 
f hem  constantly  painting  and  decorating  tbem- 
telves  at  their  tonets. 

Chief  Justice. — The  object  of  this  testimony  it 
evident ;  it  is  to  counteract  the  effect  that  their  go* 
ing  disguised  and  painted  might  havCf  if  it  ivas  no( 
an  usual  practice  in  that  country  to  do  so.  Mr. 
M'Donell  says  it  is  a  common  practice^  and  not  atat 
indication  of  any  hostile  intention.  Arc  these  Half- 
breeds  like  Indians  in  their  manners  aiid  customs  ? 
or  do  they  attach  themselves  to  the  white  poptila>''' 
tion.^  Are  they,  Sir,  like  Indians? 

Mr.  M^DoneU. — The  major  part  are  Itke  Inrdi^ 
ins,  and  they  paint  like  the  Indian*.  Some. of  the 
most  powerful  and  greatest  chiefs  are  among  the 
Half-breeds. 

Mr.  Sherwood. — We  have  heard  a  great-  deal 
about  this  party  being  armed,  will  you  tell  us 
irhether  that  is  a  common  practice  in  the  Indian 
countries,  or  is  it  a  necessary  precaution  ?         * 

Mr.  M^Donell. — On  any  and  every  voyage  ani 
journey  in  that  country  some  of  the  servants  car- 
ry arifis,  and  sometimes  even  the  whole  of  them 
do,  and  I  consider  it  necessary  that  they  should  do 
80  to  defend  themselves*  and  to  obtain  provisions. 
.  Mr.  Sherwood. — How  long,  Sir,  did  you  residv 
IB  that  country  ?  « 

Mr.  M^DoneU. — I  have  resided'  there  upwirdi^ 
of  twenty  years. 

Mr.  Sherwood. — And  from  your  knowledge  of' 
that  cototry,  do  you  consider  it  necessary  t^t 
the  traders  with  the  servants,  should  carry  snds 
for  their  personal  defence,  and  for  their  subsis* 
tcnce?. 

Mr.  M^r>oMU.^  certainly  do,  both  for  tboti^ 
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jb^Monal  defence,  and  as  a  protection  a^inst  ^ild 
oeasts.  As  means  of  obtaining  provisions  it  is  ab« 
•oluteljT  indispensal^le  that  they  carry  arms.  ( 
have  been  freouentlj  in  danger  from  wild  beastst 
and  found  it  absolutely  indispensable  to  my  per- 
sonal safety  to  ao  armed. 

Mr.  Shetwood. — It  is,  Sir^  >anl  unusual  thing  in 
that  country,  for  the  Indians  and  Half-breeds  to 
give  what  is  called  "  a  whoop,'*  or  do  they  do  it 
only  when  they  are  going  to  war  ?  are  there  other 
sorts  of  whoops  besides  war-whoops  ? 
^1  Mr.  M'^Donell. — It  is  very  common  to  the  In- 
dians and  Half-breeds  to  give  the  whoop,  and  it 
is  by  no  means  confined  to  their  going  to  battle. 
It  is  habitual  to  them  to  do  so.  The  whoop  ther 
give  on  all  occasions  iis  like  the  war-whoop,  and  is 
80  vei^y  common  that  hardly  two  get  on  horseback 
without  ffiving  a  little  whoop; 

Mr.  'Sherwood. — Then  hearing  this  whoop  given 
is  hot  an  alarming  circumstances,  a  siire  presage  of 
wai^'and  hostihtiei^  ?  ,  < 

p'-  Mt.  JI!/*Z)onei/.—No|  quite  the  reverse.  I  have 
frec|uentlv  given  it  myself,  and  if  you  ^o  into  an 
Indian  village  you  will  hear  every  bov  giving  it. 
.  Jtfr.  Sheno(H>d.-^Wi\\  youf  Sin  tell  us  if  spears 
and  bows  and  arrrows  are  common  arms,  when 
th^  Indians  and  Half-breeds  go  on  horseback  ? 

Mr.  M^DoneU. — -Spears,  and  bovVs  and  arrows 
ar«  as  familiar  to  the  Half-breeds  and  Indians  aB 
fowling-pieces  are  to  us. 

•  Mr.  Sherwood. — Did  you^  Sir,  etcr  know  th6 
tialf-breeds  and  Indians  to  go  on  horseback  arm'- 
ed  with  muskets  ? 

ti^^.  M^Donell. — I  never  did.  I  do  not  beiievd 
tmt  muskets  are  ever  carried  by  the  Half-breeds 
on  horseback^  but  spears  constantly  are^  also  bowl 
and  arrows.  They  are  the  customary  arms  they 
carry  wheii  riding. 
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Mr.  ShMrwood.-— Did  you  ever  hear  of  the  Hali^ 
Dreed?  carrying  ^uns  and  bajonets  ?  I  do  hot  ask 
you  whether  you  ever  saw  isuch  a  thing,  but  did 
you  ever, hear  9! it? 

Jfcjfr  M^Doneii — CTertainly  I  never  dJd  hear  a 
report  of  their  riding  armed  with  muskets  and 
taybhets,  indeed  I  consider  it  as  next  to  an  impos- 
tibility  that  they  could  do  so,  on  the  f piriled  horseil 
that  they  Vide  \i\  that  country. 

^Crosi-examiHaiion  conducted  by  the  t^Uamey-Genercd. 

JJtfomey-GiBneraL'TDid  youj  Sir,  ever  see  Cuthi* 
heri  Grant  in  that  country,  or  was  be  accustomed 
to  paint  himself  like  an  Indian  ^ 

jUr.  M\Dor\elL — I  never  saw  Cuthbert  Grant 
in  that  country.     , 

Jlitortt&u-General-^iflr,  Grant,  I  believe,  was 
the  son  of  a  partner  of  the  North  West  Company. 
Did  you.  Sir,  ever  fiee  the  sop  of  one  of  the  part- 
ners paint  himself  like  a  Savage? 

Mr.  M^DonelL — Yes,  I  have  known  many  sons 
of  partners  paint  themselves ;  it  is  by  no  means 
uncommon  at  their  sports. 

Atiomey-Gmsral. — Did  you  ever  see  forty  or 
fifty  Half-breeds  riding  together  and  painted,  witli 
peaceable  intentions  ?         ,it^-^        f  ■'-■,  a 

Mr.  M^DonelL—X  never  saw  %6  large  a  party 
riding  together  painted.  I  never  saw  forty  or  fifty 
riding  togetHier. 

,  Attorney-General. — In  what  manner  do  the  Hali[^ 
breedji  senerall^  live?  are  they  not  superior  in 
their  habits  to  the  Indians  ?  ^^ 

^  J^r.  fM^Dpnell. — A  great  many  Ijve  as  the  Sa- 
vages  do.,  A  few  of  them  are  employed  as  voya- 
geuVs..  When  the  engages  are  scarce,  they  are 
attached  to  the  parties,  and  act  as  servants  an4 
^tio^-ih«n. 
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*^/<omcy-Ge«era/.-*Wlien  they  are  so  employctf^ 
do  they  paint  and  preserve  the  habits  of  Indians  ?* 

ji/r.  M^DoneU. — No,  not  when  they  are  so  em- 
^ '  ployed. 

JiUornejf-General. — How  long  is  it,  Sir,  since 
you  was  in  the  interior? 

Mr.  M'^DontU. — It  was  in  the  year  1814,  that  I 
w%s  there. 


Mr.  JOHN  PRITCHARD,  Sworn, 
Examined  by  Mr.  Sherwood. 


■  f  •  ^ 


•4      '^  Mr.  Sherwood. — Do  yoa,  Sir,  believe  that  the 
;  prisoner,  Mr.  Boucher,  saved  your  hfe  on  the  19th 
.  >  .         June,  by  his  exertions  .^ 
,  ■  V        Mr.  Prttchard. — I  do  believe  that  the  prisoner, 
'T    . ,  IVIr.  Boucher,  did  save  my  life  on  that  day,  for  had 
\:^     ;']  I  been  alone  I  believe  that  one  Deschamps  would 
..  '  have  taken  mv  life.     I  think  now,  that  if  Boucher 
bad  not  interfered,  Deschamps  would  have  killed 
"     me.     I  have  no  doubt  of  it. 
■■•'  Mr.  Sherwood. — You  are  acquainted  with  the 

. .  ^  hand- writing  of  the  late  Robert  Semple,  I  presume, 
will  you  look  at  this  letter,  and  say  whether  you 
believe  it  to  be  his  writing  ? 
'I.  Mr.  Prifchard.-^This  Fetter  is  in  the  hand-writ- 

'';        ing  of  the  late  governor  Semple. 

'■;:j'     The  following  letter  was  then  read  upon  motion  of 
Mr.  Sherwood. 

.^    Fort  DouQLAS,  14th  April,  18 IS. 

Dear  Sir, 

I  have  received  your  several  letters,  but  as  I  trust 
ive  shall  so  shorliy  meet,  1  think  it  needless  to  enter  upon  their 
contents.  Tliere  have  been  thoughts  of  removing  Fort  Daer, 
but  that  measure  has  been  postponed.  It  may  be  well,  however 
to  bring  down  the  door*  and  windows,  and  whatever  oipveable 
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bails  /nir'eiiemies  might  carry  off.     I  wish  ail  the  s'toRii  of  tli# 
^ortb-W«flt  Company,  brought  down  here.     They  have  seized  ^ 
our  goods  to  Peace  River,  end  we  most  try  to  have  a  few  things 
to  balance  the  account. 

Mr.  MXeod's  service!)  will  be  useful  in  eommg  down  with  th« 
colonists  and  stores.     You  know  his  2eal.     St.  Qermain  can  re- 
main with  a  few  men  until  1  determine  what  is  to  be  done  witf|  '- 
Penbina.     i  ^hall  order  the  bearer  of  this,  to  go  by  the  way  of 
Ihe  tfvo  h'^vr  bonts,  to  see  in  what  situation  they  are.     from 
his  icport  you  will  judge  of  what  is  necessary  to  be  done,  and  * 
act  accordingly.     The  upper  boats  I  understand  are  in  safety. 
In  other  points  1  trust  to  yoar  judgement.     Do  what  you  think  .* 
best  for  the  grneral  intei'esi,  and  rely  upon  finding  in  me  a  mall 
who  judges  from  iiHentions. 

I  am,  Dear  Sir,  '  '  > 

,  Yours  sincerely, 

llOBt.  SlEMPLE.      . 


(Signed) 
Pembina. 
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Mr,  Shertdood. — The  letter,  I  perceive,  is  ad- 
dressed to  you.  Pray,  Sir,  what  was  your  situa- 
tion with  iho  Hudson^B  Bay  Company  at  that 
lim6  ? 

Mr.  Pritchard.'-A.  can  tiot  say  that  I  held  any 
situation  with  that  company.  I  was  rendering 
ibera  some  services,  hut  wimout  pay  or  rewar£ 
I  wiH,  if  required,  tell  how  I  went  to  that  countryv 

Mr,  Sherioood. — It  is  not  necessary.  You,  t 
dare  say,  know  Mr.  Colin  Robertsoh,  and  can 
prove  hfs  hand-writing.  Look  at  this  letter,  and 
say  if  it  is  in  his  hand-writing. 

Mr.  Pritchard, — It  is  the  hand-Writitig  of  Mr^ 
Colin  Robertson. 

ThA  following  Utter  was  then  read  upon  motion  of 
Mr.  Sherwood. 

tSfBiULtiiJk,  20tti  May,  1816. 

Geniltmeh,  ' 

HbTing  bearcl  with  pain  that  the  men  under  you^ 
*(OBinand  w«st  nirpciwd  and  taicea  by  a  sujp«riflr  forct  of  ike 


.*■ 


V    ^• 


'  '     r 


l;C'  V  ^ 


s 


•■  \< 


y'  i  u 


''\ 


'.>. 


'4      ,■■''.•':'. 


V.-N;; 


^ 


^li 


U 


■qv 


^orlh-West  Company's.    I  beg  leave  lo  inform  you  that  eveiy 
thing  here  goes  on  well. 

We  sent  off  Cameron  oh  the  TOtb  for  Jack  River,  from  thenccT 
he  proceeds  to  Yorlc. 

~   Take  courage  aad  endeavor  to  inspire  your  men  with  the 
same  sentiments.  . 

I  am  in  possession  of  the  North- West  Compariy*a  fort  and  the 
governor  has  put  Fort  Douglas  in  an  excellent  state  of  defencei 
and  we  are  determined  to  dispute  the  ground  by  inches. 
'  Inform  roe  by  the  bearer  the  real  situation'  the  unfortunaltT 
event  has  placedf  you  in ;  and  thke  care  in  delivering  your  de- 
spatch to  this  Indian,  that  you  are  not  discovered  by  our  op^< 
nent/.  /      ! 

;  ,  .,  V       God  bless  you  all,  ^"^ '[ 

f  ;.    .  Yours  faithfully, 


(Sig«ed) 


COLIN  ROBERTSON. 


You  may  read  the  letter  to  your  men,  and  tell  them  to  givV 
no  credit  to  reports  of  any  kind,  until  you  bear  from  governor 
Semple  or  myself. 

(Signed)  C.  Rl 


F- '  f 


' '«    ■!. 


-•.-> 


■>■.> 


,•*' 


** . 


,  Mr.  Shenvodd. — Cofin  Robertson  was  a  very 
confidential  servant  of  the  Hudson's  Bay  Companj, 
was  not  he  a  very  active  servant  ? 

Mr.  Pritchard.-^lie  certainly  was  an  active  and 
Confidential  person,  and  so  esreenred  by  his  em- 
ployers. 

Mr.  Shertuood. — I  perceive'  Mr.  Robertson  ob- 
serves that  he  was  in  possession  of  the  North- Wesf 
fort.  What  fort  did  you  understand  by  that? 
the  fort  from  which  the  letter  is  dated,  **  Gibral- 
tar?" 

Mr.  Priichard. — Yes,  I  did. 
.    Mr.  Sherwood. — Who,  Sir,  was  the  Mr.  Came- 
ton  that  was  sent  off  on  the  IHth  to  Jack  River, 
and  from  thence  to  proceed  to  York  ? 

Mr.  Priichard.-~l  suppose  it  was  Mr.  Duncar 
Cameron. 

Mr.  Sherwood. — Was  he  a  partner  of  the  Nortk 
West  Company,  and  what  was  he  to  go  to  York 
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for?    Va^'i^  ^"''^  I  presumot  on 
pot  this  town  of  York,  I  l^elieve  ? 

Mr.  Pritchard. — Jack  River  is  od  the  route  to 
Hudson's  Bay,  and  Mr.  Cameron  w&s  sent  there 
pn  his  vraj  to  Europe  as  a  prisoner. 

Mr.  Sherwood. — bo  you  know  the  haqd-writing 
pf  Mr.  Miles  M'Donell,  and  is  this  tetter,  under 
date  of  the  24th  January,  1 817,  addressed  to  Cuthr 
Jjert  Grant,  in  his  hancf-writing? 

Mr.  Pritchard, — It  is  the  hand*writing  of  Mr. 
M'Donell. 

jlttorniy-General. — It  can  not  be  read,  it  W  no 
evidence,  nor  do  t  know  that  it  would  be  in  that 
of  Cuthbert  Grant  even. 

Mr.  Sherwood. — We  wish  to  read  it,  as  shewine 
the  opinion  of  certain  persons  relative  to  this  affair 
of  the  19th  June,  ana  the  jury  might,  from  tht 
idea  of  Cuthbert  Grant^s  innocence,  make  such  in- 
ferences' as  they  think  proper  relative  to  the  other 
persons  charged.  If,  however,  the  Court  is  agains(^ 
tae,  1  do  not  press  the  letter. 

The  Court  intimated  that  the  letter  mat  not  evi- 


'X 


■  % 


,i 


*  The  letter  produced  was  the  following : — 

»  • 

Fort  Douolas,  24th  January,  1417. 

Sir, 

Having  found  here  Ahe  Governor  in  Chief's  proclamation 
fif  the  ^6th  July,  1816,  sent  you  by  Mj.  Johnston,  one  of  his 
Majesty's  justices  of  the  peace,  for  the  purpose  pf  taking  up  and 
sending  to  justice  all  persons  who  have  committed  acts  of  vio< 
lence  in  the  country,  1  consider  it  my  duty  to  send  you  now  the 
Ifud  proclamation,  being  persuaded  that  you  will,  as  a  loyal  sub- 
ject, exert  yourself  to  restore  order  and  tranquility  in  the  country. 

Your  humane  conduct  towards  the  people  of  the  colony,  after 
the  unfortunate  «v«nts  of  the  1  j)th  June  last,  confirms  lue  in  (he 
good  opinioa  •!  always  entertained  of  you. 

The  Earl  of  Selkirk,  who  has  a  perfect  knowledge  of  all  that 
took  place  here  this  last  year,  harbours  no  enmity  to>Yar(i$  you, 
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Mr.  Fritchard. — I  woiilcf  wish  to  explain  thati\ 
the  p^irt  of  the  letter  of  Mr.  Semple  in  which  h& 
alludes  to  the  North-W^st  Company's  stores  being 
li>rought  doy^n  to  Fort,  Douglas,,  wad  speaks  of 
our  goods  having  been  seized,  it  related  to  a 
quantity  of  furs  which  had  been  taken  from  the 
Hudson's  Bay  Company,  and  conveyed  to  a  IJ^orlh- 
West  fort.. 


1.1*^ 


"3,: 


t/, 


.«.•- 


'\l 


,  JAMIIS  TGGMEY,  Svx>rn^ 
Examined:  bt^  Mr.  ^hertQOod* 


Toomey. — In  the  year  1814, 1  was  in  the  Indiai^ 
territory,  in  the  Red  River  country,  but  not  at 
Fort  Dquglas.  I  know  of  the  proclamation  of 
Mr.  MiJes  M'Ponell,  I  saw  it  stuck  up  at  the  gate 
of  Fort  Pa^r.  I  do  not  know  that  it  was  an  au* 
thority  to  seize  the  provisions  of  the  North- West 
Company,  but  it  wa^s  to  prevent  them  being  taken 


and  I  feel  confident  that  he  has  no  intention  of  comraencing  a 
legal  prosecution  against  you. 

The  partners  of  the  North-West  Company,  in  their  discomfi- 
ture, endeavour  by  the  circulation  of  falselK)od  to  conceal  (he 
truth,  it  is  therefore  your  interest,  as  ivell  as  that  of  all  those 
under  your  orders,  to  withdraiv  yourselves  immediately  frotn 
those  who  are  certainly  driving  you  to  your  ruin  ;  if  you  •will 
come  here  I  shall  give  you  a  clear  ipsight  into  all  that  has  taken 
place  till  the  present  time,  and  T  pledge  myself  you  shall  be  (veil 
Received,  and  freely  permitted  t0  return  in  saft^ty  when  yoi^ 
shall  think  proper. 

Your  roost  obedient  servant, 

(Signed)  AtlLES  MACDONELL,  Governor. 

Mr.  Cuthbert  Gbawt. 

I  have  a  parcel  containing  some  articles  of  doatbing,  sent  hy 
Mr.  Daniel  M'Kenzie  for  his  son  Roderick,  I  would  the  young 
1^0^  himself  to  come  here  for  then,  be  has  nothing  to  fear. 

'^''-  ^Signed)  MILES  MACDONELL 
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•ut  of  that  country.  I  do  know  of  two  trains  of 
pemican  bein^  seized  from  the  North-West  peo- 
ple. I,  was  then  in  the  service  of  the  Hudson's 
Baj  Cotnpanjf  and  1  know  that  the  freemen  who 
supplied  the  North-West  Company  with  pemican 
had  it  just  ready  to  start  with,  and  were  compelled 
to  put  it  back  upon  the  stages  from  which  they  had 
loaded  the  trains.  This  was  done  with  the  appro- 
bation of  the  Hudson's  Bay  people,  and  the  free- 
men were  forbid  to  move  it,  and  afterwards  it  was 
taken  out  of  their  possession  by  the  Hudson's  Bay 
servants.  I  know  also  of  some  bbat  toads  of  pemi- 
can being  taken  between  Fort  Douglas  and  Bran- 
don-house by  the  Hudson's  Bay  people,  who  wero 
armed  with  guns  which  had  bayonets,  cj^cept  per- 
haps about  two  or  three.  Thiers  were  about 
tWelVig  or  thirteen  piersons  engaged  in  seizing  this 
quantity  of  pemican,  and  they  took  possession  of 
it  by  force.  The  North-West  Company  had  been 
accustomed  to  be  supplied  at  this  place  by  the 
freemen  as  well  ds.ih<)  Hudson's  Bay  pcbple. 

Atlomty-Goneral — My  Lords,  the  learned  gen- 
Ijeman,  in  conducting  his  defence,  so  as  to  avail 
hiiAs^lf  of  the  permission  given  him  by  your  Lord- 
ships, should,  I  think,  begin  at  the  other  end, 
and  shew  at  the  moment  when  this  melancholy 
occurrence  took  place,  that  the  state  of  exaspe- 
rated feeling  existed  which  he  is  to  trace  without 
interruption  to  any  date  he  may  go  back  to.  If 
this  case  is  allowed  to  be  pursued,  I  shall  deem  it 
necessary  to  produce  evidence  to.  rebut  these 
statements,  and  exhibit  a  serioUi^,  a  most  serious, 
aggravation  of  this  outrage,  I  shall  deem  it  my 
duty  to  shew,  though  very  reluctantly,  as  unne- 
cessarily extending  our  enquiries,  which  1  contend 
ought  to  be  confined  to  the  transaction  connected 
with  the  indictment,  but  1  sliall,  if  this  course  is 
pursued,  deeol  it  my  imperative  duty  to  shew  that 
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ftd^ltherate  resolution  to  destroy  tkis  colony  egikte^ 
fis  far  back  as  181 9,  indeed  from  the  very  moment 
of  its  commencement*  and  that,  in  continuance  from 
that  time  down  to  t^e  19th  June,  when,  for  a  se- 
cond time*  i.t  was  destroyed,  hostilities  were  di- 
rected against  it.  That  this  armed  force  was  not 
sent  for  the  purpose  of  their  own  defence,  but  ma- 
nifestly to  commit  outrages  upon  the  settlement, 
live  can  not,  ( think,  have  a  stronger  proof  of,  nor  of 
the  determined  hostility  exhibited,  than  by  the  gen- 
tleman beginning  his  defence  by  reference  to  a  mea- 
sure rendered  necessary  for  the  pi^otection  of  this  in- 
fant settlement,  against  the  acts  of  hostility  which 
constantly  threatened  them.  '  I  have  confined  my 
examination  of  witnesses  completely  to  this  armed 

n,  and  have  never  left  them,  for  one  moment  If 
sarned  gentleman  is  permitted  to  pursue  the 
course  |ie  has  commenced,  I  must  rebut  it  witli 
testimony  ^hat  will  most  seriously  aggravate  this 

^ost  afflicting  catastrophe.        

'"Mr.  Sherwoodl-^\  most  distinctly  stated  to  your 
Ijordships  the  l^ne  of  defence  I  proposed  to  take 
up,  and,  ^ill  stopped  hj  the  Court,  I  intend  t9 
pursue  it.  \  stated  that  \  intended  to  begin  with 
Mr.  M^Donell^s  proclamation,  apd  I  have  done  so; 
and  I  shall  go  on  proving  aggression  upon  aggres- 
ision,  down  to  this  flagrant  one  of  the  19th  June. 
I  have  tlie  greatest  respect  for  the  abilities  of  Mr. 
Attorney-General,  put,  T  humblv  conceive,  if  1 
Ibegan  at  the  other  end,  l  should  begin  at  the 
ivrong  end.  As  to  the  necessity  under  which  he 
will  be  to  rebut  this  festimpny  hy  proving  earlier 
..aggressions,  he  may  begin  as  soon  as  he  pleases, 
and  we  will  go  back  to  very  early  periods  when 
the  sturdy  use  of  the  shillela  to  these  "  messieurs 
yoyageurs*'  was  Recommended,  if  they  did  not 
cjuietly  submit  to  the  robberies  which  were  mcdi* 
|ated  upon  their  property.    We  will  shew  tb^ 
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spirit  by  which  they  have  been  cpn8tantl|  f^cfpaf^ 
led,  namelyt  that  of  awmg  us  into  submission  or 
the  Tree  use  of  the  cudgel  apd  shillela  upon  thos» 
**  messieurs  voya^eurs,^*  as  we  are  contemptu- 
ously termed  by  them  on  all  occasions  when  ther 
obstruct  our  progress,"  aqd  that,  if  we  were  more 
ttroneiy  armed,  and  for  once  went  in  a  party  suffi- 
cientiy  powerful  to  repel  aggressions,  it  was  forc- 
ed upon  us  by  those  persons  who  had  constantly 
recommended  the  tree  use  of  the  shillela,  and 
not  only  recommended  but  practised  it  too.* 

Mr.  Living  Sherwood. — The  course,  my  Ijords^ 
that  we  have  taken  is  precisely  that  which  we  hatj 
the  honour  of  submitting  to  your  Lordships,  and 
/eceived  your  permission  to  pursue.  We  say 
that  the  object  of  the  proclamation  of  Miles  M''Do- 
pell  was  to  deprive  us  of  the  means  of  subsistence^ 
and  that,  not  being  disposed  voluntarily  to  ac- 
quiesce in  so  arbitrary  a  course,  and  one  as  uq; 


'*  Allusion  is  here  made  to  a  letter  in  Lord  Selkirk's  own  hand- 
writing, dated  Sligo,  in  Ireland,  I8th  June,  1812,  in  which,  in  the 
rourae  of  the  instructions  he  gives  one  of  his  agents,  be  stronglr 
recommends,  in  order  *'  to  teach  the  messieurs  voyageurs  to 
^'  keep  a  respectful  distance,  that  the  shillela,  4he'  proper  weapon 
*'  of  the  natives  of  Ireland,  should  be  madie  a  free  use  of."  Thi# 
)etter  also  directs  his  agents  as  follows,  '*  you  must  give  theni 
'*  solemn  warning  that,  the  land  belongs  to  the  Hudson's  Bay 
"  Company,  and  that  they  must  rettiove  from  it ;  after  thik 
"  warning  they  should  not  be  allowed  to  cut  any  timber,  either 
"  for  building  or  fuel ;  what  they  have  cut  should  be  openly  an^ 
*^  forcibly  seized,  and  Uieir  houses  destroyed.  In  like  manner 
"  they  should  be  warned  not  to  fish  in  your  waters,  and  if  they 
'*  put  down  nets  seize  them  as  yov  ■would  in  England  those  of  a 
♦*  poacher.  We  are  so  fully  advised  of  the  unimpeachable  va- 
*'  lidity  of  these  rights  of  property  th^t  tliore  can  be  no  scruple 
*'  of  enforcing  them,  wherever  you  have  the  physical  mtant.'^*^- 
Thus  early^  were  instructions  given,  which,  as  so  evidently  ap- 
pears in  the  course  of  these  trial.*,  hav6  been  acted  upon,  rehcr- 
nerthey  had  the  physical  means,  and  to  the  spirit  of-which  every 
measure  of  the  Hudson's  Bay  people  Mid  of  Lord  Selkirk 'a  a- 
gents  may  be  traced. 
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warrantable  us  arbitrary*  we  were  continually  nU 
lacked,  and  robbed  of  our  provisions,  after  we 
had  bought  them ;  as  well  as  deprived  of  the  means 
of  obtaining  them,  by  the  freemen  and  hunters  be- 
ing prohibited  to  trade  with  us.  We  shall  go  and 
prove  that  there  was  no  other  place  but  up  this 
river  that  we  could  obtain  the  necessary  supplies 
for  our  trade,  and  that  we  had  always  b^n'ficcus- 
tomed  to  receive  them  here,  and  supply  the  trad« 
ers  who  came  from  below.  We  shall  [H'ove  that^ 
in  numerous  instances,  we  were  exposed  to  star-* 
vation  by  the  robberies  committed  upon  us,  and 
that  it  bec&me  indispensable  to  our  subsistence, 
that  we  should  send  with  our  provisions  a  force 
capable  of  protecting  them.  ^  That  the  usual  chan- 
nel of  communication  by  the  river  being  closed 
against  us,  we  were  compelled  to  go  by  land,  thus 
accounting  at  once  fur  our  being  armed,  on  horse^ 
back,  and  in  such  numbers.  We  shrill  then  go 
farther,  and  shew  all  these  circumstances  forced 
upon  us  by  the  conduct  of  the  servants  of  the  Hudi- 
flon^s  Bay  Company,  and  tlie  settlers  of  the  colony,, 
that  we  were,  whilst  anxiously  avoiding  all  ap- 

? roach  to  them,  attacked  by  them  on  the  19th 
unc  again ;  that  they  came  to  us  after  we  had 
passed  by  them,' and  we  contend  that,  although 
lives  were  lost  in  the  affray,  those  who  took  them 
were  not  murderers.  Wc  consider  that  we  have 
begun  at  the  right  end  of  our  case.  We  trust  al- 
so that  the  Court  will  permit  us  to  prosecute  it  in 
the  manner  we  have  cnalked  out,  and  till  stopped 
by  your  Lordships,  we  shall  not  hesitate  in  our 
course  from  any  apprehension  of  the  Attorncy-Ge-^ 
neraPs  rebutting  our  testimony. 

Chief  Justice. — It  certainly  never  was  the  intent 
lion  of  the  Court  to  allow,  on  the  one  side  or  the 
other,  former  aggression  to  be  brought  forward  as 
justifying  aggression  subsequently  committed.  We 
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thdught  it  right,  uncl^r  the  circumstances  of  th« 
pase,  to  allow  to  be  shewn  that,  from  the  deteri 
piined  hostility  existins;  between  those  parties,  ia 
ft  country  uncontroulcd  by  any  law,  there  was  rea- 
sonable cause  for  either  to  apprehend  that  where-^ 
fver  they  met,   the  weaker  would  have  to  give 
-way  to  the  stronger  party,   and   that  therefore 
Dieasurea  of  unusual   precaution   were   resorted 
to.     It  appeared  to  me  and  my  brothers  that  the 
objftct  ot  the  defence  was  to  shew  that  when  thi» 
hprribic  event  took  effect,  it  resulted  from  one 
armed  party,  perhaps  armed  under  unusual  cir-r 
cumstances,  bemg  followed  by  another,  who  hav* 
ing  arms  at  their  command  took  them,  and  went 
put,  (as  they  say,)  merely  to  watch  the  movements 
of  the  mounted  party,  being  apprehensive  from  ac- 
counts which  tney  had  received,  that  this  party 
came  to  act  in  a  hostile  manner  to  the  settlement. 
In  the  state  of  mutual  exasperation  existing  be- 
tween them,  murder  ensued.   It  appeared  us  to  bo 
fair  to  let  it  be  shewn  to  the  jury  by  the  Crown, 
that  riding  armed  in  numbers  was  not  an  usual 
practice,  and  that  therefore  they  might  be  afraid 
lor  the  colony's  safety,  after  the  information  they 
had  received.     On  the  other  hand,  as  it  was  al- 
lowed to  the  Crowii  to  shew  what  they  could  to 
sustain  the  setting  out  of  this  party  with  an  hostile 
intention,  it  was  thought  to  be  fair  to  admit  evi- 
dence  that,   owing  to   the  constant  aggressions 
-which  were  committed  in  the  attacks  upon  the 
property  and  persons  of  the  traders  belonging  to 
these  rival  companies,  it  was  necessary  to  protect 
their  provisions  by  an  armed  escort.     There  was 
filso  another  reason  for  allowing  the  defence  to  go 
back,  and  prove,  or  rather  trace,  the  irritations 
which  existed,  under  the  limitation  of  shewing  a 
continued  and  unabated  slate  of  exasperated  feel- 
ing, without  cessation  for  that  time  which  tiic  law 
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pXf^J!i}^y  would  consider  necessary  A)r  the  pMskojUfi 
po  cool,  because,  unless  ihev  were  permitted  to  i(^ 
so,  the  prisoners  had  not  a  rair  opportunity  of  prov* 
ine  that  which  might;  in^the  minds  of  the  jury, 
soften  the  crime  whereof  they  are  accused  to  man- 
slaughter. If  a  continued  irritation  is  attempted 
to  be  sustai^jied,  it  must  ]>e  kept  up  wi,thoi|it  intipr* 
ruption*  and  if  at  any  moment  it  was  perhaps  dimi- 
nished, yet  that  fresh  aggression  anu  outrage,  nojt 
only  prevented  it  from  completely  coolipg^  but  re^ 
kindled  all  the  angry  passions,  and  agj^in  |)roughit 
into  play  all  the  nateful  feelings  by  whiclji  both 
parties  appear  to  have  been  actuated  towards  eac|| 
other. 

Solicitor  General"There  is  one  observation  mad^ 
by  your  Lordship,  which  I  ivould  solicit  permis^ 
5IOD  to  advert  to.  1  befpi^e  understood  it  ^o  be  th$ 
opinion  of  the  Court,  that  it  was  not  only  pece^sarj 
to  prove  that  irritation  had  existed  and  was  kep$ 
up,  (which  it  misht  be  so  unjustifiably  as  tq  fort^ 
the  very  spirit  of  the  crime  of  which  tjie  prisoners 
are  accused,)  but  that  there  was  no  opportunity  fo^ 
it  to  cool.  1  think  that  th^y  ought  not  to  jbe  per- 
mitted to  shew  that,  owing  to  a  number  of  slight 
circumstances,  it  was  probable  that  irritation  mighf 
exist,  but  that  the  force  of  tldem  should  be  so  power- 
ful that  it  was  impossible  to  controul  the  passion^. 

Chief  Justice. — And  a  slight  circumstance  of  ag- 
gression in  itself,  if  often  repeated,  might  have  thaf 
jefiect  I  believe  the  judgment  of  the  Court,  is 
jj^rfectly  understood ;  therefore  let  the  trial  go  on. 

HUGIf  SWOnPS,  Sworn. 
J^x(tmned  by  J\Ir*  Livius  Shertoootf. 

Swords. — I  was  formerly,  andip  the  year  1814^ 
ip  the  servict  of  the  Hudeop^s  Bay  CompaDy,  at 
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e  ^ed  Rirer  country,  beine  sent  out  there  fr^^nr 
eland  bv  the  Earl  of  Selkirk's  agent.  1  can  no^ 
daj  that  I  read,  but  I  ^card  of,  a  proclamation  is- 
sued by  Miles  M'Dohell.  I  do  not  khoW  that  if 
forbade  the  sale  of  pemican  bj  the  hunters  to  the 
North- West  Company,  for  I  was  not  able  to  Tc^d 
the  proclamation.  1  kno^  of  a  boat-load  of  pemi- 
can  Deine  seized  by  the  Hudson^s  Bay  people.  It 
contained  a  quantity  of  niiiety-six  or  tnhety-sevcn' 
sacks  of  pemican,  of  aibout  ninety  pounds  each.  I 
^as  one  of  the  party  sent  to  seize  it  by  Mr.  Miles 
M^Donell,  and  the  party  who  went  were  all  arm- 
ed, with  military  gun's,  someHi^ith  bayonets,  and^ 
iire  had  ammunition,  consisting  of  ball  cartridge, 
aeiTed  odf  to  us  before  we  went  to  seize  it.  I  know 
that  a  camp  was  formed  on  the  Assiniboin  Ri?er,* 
ihid  cannon  were  planted  to  prevent  the  North- 
West  canoes  from  going  down,  and  that  this  was' 
don^e  by  the  orders  of  Mi^.  Miles  M^Donell.  On 
'this  riVer  the  trade  of  the  country  is'  carried  on. 
Pemican  is  the  meat  of  the  buffalo  itaixed  with^ 
(B^rease,  and  forms(  the  general  food  of  the  traders 
of  the  country,  and  i'th6  North- West  traders 
^ould  iiot  get  provisions  from  here,-  (the  Red  Ri- 
ver country ,^  it  was  impossible  they  could  carry 
^n  their  trade,  as  they  depended  on  a  supply  fronf 
here  for  other  poiitd. 
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Cross-examined  by  the  Solicitor  General 

Stilieitor  General'— t)o  you  not  always  fake  ahu^ 
^ith  you,  when  you  go  oul  in  that  country  ? 

Stvords. — No;  sortie  timed  I  have  been  out  inr 
the  Red  River  coofntry  without  arms,  but  we  ge- 
nerally take  them. 

Solicitor  General— Was  there  any  thin&so  par- 
ticular io  your  takin^p  vrms  whtn  you  yrmt  out  at 
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tho  tittoie  you  have  been  speaking  of,  that  jou  sliouid 
lo  particularly  recollect  it  ? 

Swords. — I  know  that  at  that  time,  we  wer* 
served  out  witharcrts,  and  fixed  aaimunitioT) ;  with 
/  tnuskets  and  bayonets,  and  ball  cartridge.  I  can 
not  say  that  all  had  them,  but  I  know  that  I  had* 
I  never  was  a  settlen  I  was  a  servant  to  the  Hud- 
^  son^s  Bay  Company,  and  was  stationed  at  Red  Ri- 
ver. I  left  their  service  because  I  did  not  think  t 
was  well  treated  by  them,  and  that  1  could  better 
tny  condition. 

Solicitor  General. — Do  you  know  any  thing  ot 
the  removal  uf  guns  from  the  governor's  house  at 
the  colony,  to  the  North-West  post  in  that  neigh-* 
bourhood,  or  of  other  private  proverty  belonging 
to  the  residents  ? 

Swords. — No,  1  do  hot.  I  heard  afterwards  that 
tliey  were  moved,  but  I  did  not  see  them  moved. 

Solieiior  General. — Did  you  never  receive  anj 
money  from  Mr.  Cameron,  Mr.  M'Leod,  or  persons 
belonging  to  their  party,  for  your  conduct  r 

Stoords. — The  gentlemen  were  good  enough  to 
give  me  twenty  pounds  for  wroughting  in  the  ca-* 
noes  from  Red  River  to  Fort  William,  and  td 
Montreal. 


:  a 


. .    jRe-examined  hy  Mr,  Livius  Sherwood* 

Swords. — It  was  in  May^  1814,  that  the  pemicait 
was  taken.  It  was  taken  from  the  lodge  of  one 
Poitras.  The  Hudson's  Bay  people  were  trained 
to  the  use  of  armS)  but  I  do  not  know  for  what 
purpose.  They  had  been  exercised  some  months 
before  the  pemican  was  taken.  It  was  not  a  boatf 
but  about  g  good  cargo  for  a  boat  that  we  tookf 
and  delivered  to  Mr.  Miles  M^Donell.  BeCore  set- 
ting off,  I  and  the  others  of  the  party  were  called 
u^  before  the  boiKo  of  Mr.  Miles  M'Donell)  and 
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toW  we  wer«  going  in  search  of  provisions  whkh 
it  was  expected  the  Nbrth-West  people  were 
sending  down  the  river,  and  if  yie  found  any  \V9 
were  to  take  it  by  surprise  if  we  could,  and  it  not« 
hy  force,  but  we  were  to  take  it  in  an/  way.  Not 
finding  an^  that  day,  we  encamped,  and  Mr. 
AJ'Donell  joined  us  the  next  day.  Mr.  M^Doneli 
bad  a  fieldf- piece  with  hiro,  and  a  number  of  men 
armed,  and  the  cannon  was  placed  so  as  to  com- 
mand the  river.  When  before  Mr.  M'DonelPa 
bouse  I  was  promised  that  if  we  took  provisions  f 
should  have  four  pounds,  and  others  were  promised 
two  pounds,  and  some  different  sums. 

Jur.  L.  Sherwood. — Well,  go  on  with  your  story. 

Cfuef  Justice. — There  is  no  occasion  j  we  have 
the  fact  that  it  was  faken  and  delivered  to  Mr. 
Miles  M'Donell.  It  can  be  of  no  consequence 
how  it  was  taken.  It  i&  evident  they  went  pre> 
pared  to  take  it  by  force,  if  1t  was  not  given  u^ 
quietly. 

Mr.  L.  Sherwood.- — I  will  then  only  put  one 
more  question.  Had  Mr.  M^Donell  any  want  o( 
provisions  at  that  time  ? 

Swords. — Mr.  M^Donell  could  not  be  in  great 
want  of  pro\'isions,  for  it  was  fishing  season, 

WILLIAM  WALLACE,  Sworn, 

Examined  by  Mr.  Shwwood, 

Watlaee. — I  have  a  knowledge  of  the  proctamaL« 
tion  of  1814,  by  Mr.  Miles  M^Do^ell.  I  did  no| 
read  it,  but  I  heard  it  read.  I  was  then  a  servant 
of  the  Hud^on^s  Bay  Company.  I  know  of  a  boat 
load  of  pemican  being  seized,  about  96  or  97 
bags,  and  that  it  was  seized  by  our  people,  under 
the  orders  of  Mr.  Miles  M'Donell.  I  know  that 
it  was  brauj^ht  to  eur  ibrt»  and  sto>r«d  there,  fer 
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I  helped  to  carry  it  into  the  store.  I  know  thai 
ihere  was  a  camp  formed  on  liie  Assinibbio  River, 
koid  that  cannon  Were  planted  on  its  banks.  The 
2;enerial  conversation  was  that  every  thing  was  to 
M  stopped  that  was  going  down  the  river. 

JAmES  I^INKMAN,  iSwom, 

Examined  Inf  Mr.  Sherwood. 

Pinkman,—-\  was  at  Fort  Pembina  in  the  year 
181 3|  and  then,  or  in  1814,  1  saw  a  proclamation 
i)08ted  upon  the  gate  of  the  fort. 

Mr.  Skerwood.-^^\Ao\i\A  you  know  that  procla- 
mation were  you  to  see  it  again  .^  or  doyoii  know 
what  it  was  about  ^ 

Pinknufn. — 'It  mentions  about  the  freemen  and 
all  the  Canadians  giving  up  their  cattle  to  Mr^ 
M*Donell.  .  ;  ;  .      .   ' 

Mr.  Shencood.-'-^'Were  provisions  forbid,  or  pre- 
Tebted  from  goin^  dowii  the  river,  as  they  bad 
usually  done  oefore  that  proclamation  ? 

Pinkman.-^l  know  they  were  forbid,  but  I  dol 
not  that  they  were  stopped.  1  know  of  some  be- 
ing taken  by  the  Hudson^s  Bay  peoplti,  as  I  was  a( 
ihat  time  a  servant  of  the  Hudson^s  Bay  Company. 

Mr.  Sherwood. — What  did  Wallace,  Swords, 
yourself,  and  the  other  servants,  call  Mf.  Miles 
M'DoneII.> 

Pinkman.'-r^e  always  called  hirrt  governor,  all 
{he  servants  did.  In  May  1814,  I  vvas  sent  from 
the  Red  River  Forks  to  ^o,  with  some  others,  to 
iPcrtage  des  Prairies,  and  from  there  we  went  to' 
Branoon- house.  Mr.  Spencer,  whose  orders  we 
were  under,  went  to  the  North- West  Fort  near 
ibat  place,  and  asked  for  their  provisions,  their 
pemican.  I  did  hot  go  myself  with  Mr.  Spencer 
i»  Iba  Ni)'rth-W«st  Fort.    A  few  days  afterv^airaiQ 
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an  flnswef  vras  brought  to  a  1ett«r  which  had  hMii 
sent  Aom  Mr.  Spencer  to  Mh  Miles  M'Donell,and 
We  went  to  their  fort.  It  was  shut,  and  the  fates 
wera  locked.  We  cut  down  the  pickets,  and  got 
in  thAt  way,  ahd  then  took  the  pemican  and  grease 
and  dried  oieat.  Th«tre  were  about  tive  hundred 
baffb  of  pemican,  and  twenty-sii  kegs  of  grease 
and  some  dried  meat.  Some  of  the  bags  were 
larger  than  others,  but  I  dare  say  they  might 
weigh  about  ninety  pounds  a  piece. 

Jnr.  iSAeru;eorf;«-^That  would  bo  something  mora 
than  twenty  tons,  a  pretty  good  prize,  besides  the 
grease  and  dried  meat.     Do  you  know  of  the  As^  - 
siniboin  River  t>eing  blockacied,  do  As  to  prevent 
the  North-West  Company  from  bringing  their  pt»>* ' 
visions  by  the  channel  of  this  rivc"? 

iPinkmm.'^X  do  know  that  cannon  Vs'ere  placed 
on  the  banks  to  prevent  the  boats  {.assing,  thi^t  be^ 
longed  to  the  North- We&t  CompaRv.  1  k'^ow  the 
North-West  Company  have  a  great  number  of 
forts  and  posts,  and  that  there  is  tio  other  way  <a 
ffo  to  a  ^ood  fiiany  of  them,  than  down  the  Bivef 
Assinibom. 

€to88-63tamiHtUion  ioHttiKkd  by  the  Jiitorney-GentraL 


Aii(ttnef/-OeniriiL-*'^Vr&fi  who  ivent  with  you* 
who  was  at  the  head  of  the  party  ? 

Pinkman.^^Mr.  Spencer  was  our  tnaftter.  A 
Mr.  House  also  Went,  and  three  triors,  and  I. 
There  were  only  tWo  and  !«  tbaking  altogether 
five. 

JittatnethGtMrat.—^ oM  per^iftpis  do  rtot  ktiom^ 
that  Mr.  Spencer  Went  with  a  /  rrarit  as  a  sherifii 
or  to  make  some  proposals  about  th^  provisions  ? 

Pinkman.-A  do  not.  I  only  know  we  went,  and 
he  Was  our  mtoter. 

Jifr,  Shtrwood, — If  illsi  prelended  there  was  anf 
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{{utfaoHty  of  that  kind,  T?e  are  prepared  (o  resist 
its  legality.  I  thought  with  the  governor  all  these 
Block  ofBcers  had  been  giVen  up. 

Attorney-General.'— To  any  remarks  of  thirt  kin(( 
I  do  not  think  it  necessary  to  make  any  reply.  C 
have  neither  given  up  or  maiiitdined  the  legality 
of  the  powers  exercised  by  the  Hudson^s  Bay 
Company.     On  the  abstract  charge  of  murder,  at 

F resent  before  your  Lordships,  I  do  not  conceive 
have  any  thing  to  do  with  them  or  their  charter. 
It  was  only  merely  as  to  a  fact  1  asked  the  witness ; 
whether  he  knew  in  what  capacity  Mr.  Spencer 
went;  when  he  told  me  that  he  did  not,  1  was  sa- 
tisfied. Do  you  know  how.  many  men  were  in  the 
fort  at  the  time  you  went  there  ? 

Pinkman. 1  do  not  know  positively,  but   I 

think  about  ten  wefe  in  the  fort,  at  the  time  we 
got  in. 

Mtomey-Gcneral — And  you  were  five,  did  they 
make  any  resistance  to  you  ?  , 

Pinkrmn. — No,  except  that  they  refused  to  open 
the  gate,  and  we  cut  the  pickets,  and  got  in  that 
way. 

Jittorney-General — Did  you  serve  out  your  time 
regularly  and  fully,  in  the  service  of  the  Hudson's 
Bay  Company  ? 

.  Pinkman. — Yes,  I  did.  I  served  my  time  quite 
out,  and  then  left  them. 

Attorney-General. — Do  you  know  William  Wal- 
lace ?  did  he  serve  his  time  out,  or  did  he  desert 
>nrhilst  under  a  contract  of  service? 

Pinkman. — I  know  Wallace,  and  that  he  served 
his  first  contract  out,  for  I  saw  it.  He  made  ano- 
ther for  a  year,  which  I  believe  he  did  not  serve 
out.  I  heard  he  did  not,  but  that  he  left  for  bad 
treatment  he  received. 

Atlorney-Gweral. — You  know  Hugh  SwordS)  did 
tie  break  his  cootract  ? 
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Pihkman.—l  do  ttot  kaow  whether  hie  did  or  did 

hoi. 

TOUSSAINT  VAUbRIE,  Swdm. 

Exafnined  through  the  interprefer  by  Mr.  Baldwin. 

Faarfntc.-— I  know  the  Indian  territory  well,  i 
have  resided  in  it  upwards  of  thirty  years.  I  know 
that  thfe  Nol-th-West  Company  were  trading  there 
when  I  first  wetlt,  and  have  continued  to  do  so  as 
long  as  I  have  been  there.  They  traded  there  before 
I  went,  but  1  caii  riot  say  for  hbW  long.  On  the  Red 
River  and  Assiniboinf  1  know  that  they  traded 
long  bcfot'e  the  Hudsoh*s  Bay  people ;  the  Hud- 
!son*s  Bay  trader^  have  riot  bieen  long  in  the  habit 
of  trading  on  those  riVers;  only  a  few  yeal's.  I 
know  by  hearsay,  and  only  in  that  way^  of  the 
toroclarriation  of  Mr.  Milds  M^Donell.  1  know  that 
in  the  year  1814,  a  quantity  of  pemican  and  dried 
kneat  was  seized  from  the  North- West  Coinpany^s 
post  on  the  River  la  Souris,  because  I  was  therd 
at  the  time.  It  was  taken  by  the  Hudson's  Bay 
people  out  of  a  targe  haiigard,  (stor^,)  and  amount- 
ed to  full  four  hundred  bags;  there  must  have 
been  between  four  and  five  hundred  bags,  perhaps 
full  five  hundred,  taken  aw^y.  Mi*.  Speticer  cain# 
to  the  fort,  and  knocked  at  the  gate,  asking  to  be 
admitted  intd  the  fort  in  the  name  of  th^  King^, 
and  that  all  the  pemican,  dried  meat,  and  greasej; 
should  be  given  up  to  him.  Mr.  Pritchard,  wh^ 
had  charge  of  the  post,  refused  to  admit  him,  and 
took  me  as  &  witness  that  he  did  so.  He  «i8ke(| 
Mr.  Spencer  to  wait  a  little  while,  which  he  didj 
«ind  shortly  Mr.  Pritchard  put  a  small  billet  through 
the  pickets  to  Mr.  Spencer,  who  took  ii,  read  if 
(witness  being  here  asked  if  he  knew  the  contents  o 
the  note,  repU^d,  /  do  not,)  ftnd  tfftWered^  **  tbi 
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**  ^ill  not  satisfy  mc,^*  and  ag&H)  (|emanded  fo  W 
let  in,  which  Mr.  Pritchard  again  refused.  Upon 
this  refusal  the  pickets  were  cut  down  with  an 
axe,  and  the  partj,  headed  by  Mr.  Spencer,  en- 
tered. They  asked  where  the  provisions  were 
kept,  and  Mr.  Pritchard  told  then)  th^y  might  find 
them.  They  then  went  to  the  store,  of  which 
they  broke  off  the  lock,  for  it  was  locked  up,  and 
they  opened  it  by  drawing  the  staples  and  break- 
ing the  lock ;  they  took  possession  of  the  provi- 
sions consisting  of  upwards  of  four  hundred  bags 
of  pemican,  a  number  of  barrc^ls  of  grease,  and  a 
quantity  of  dried  meat,  which  afterwards  was  all 
taken  away  by  them.  I  was  then  in  the  service 
of  the  North-XVest  Company,  and  at  the  fort  on 
River  la  Souris  at  the  time,  and  saw  it  taken  away 
to  the  Uudson^s  Bay  fort  on  the  other  side  of  th« 
rivpn 

Mr.  Baldwin. — How  long  have  you  lived  in  the 
Indian  country  ? 

Vaudrie. — I  have  lived  there  upwards  of  thirty 
years. 

Mr.  Baldtoin, — Did  you  ever  see  any  vestiges 
or  remains  of  old  French  forts  in  that  country  } 

Vaudrie. — I  have  seen  several  very  old  ones. 
.fiMr.  Baidwin. — Do  you  know  that  they  were 
frequented  by  the  traders  in  the  time  of  the  French 
government  f 

Vaudrie. — I  have  heard  a  very  old  man,  who 
ives  there,  say  that  the  Red  River  country  was 
traded  to  in  t^ie  time  of  the  French  government. 

Mr,  Baldwin. — Do  you  know  of  similar  remains 
of  forts  on  the  Swan  River,  which  is  farther  north 
than  Red  River  ? 

Vofudrie. — [  do  not.  I  never  was  at  Swan  Ri- 
ver. 

Mr.  Bald/ioin. — Do  vou  know  which  is  the  most 
northern  pott  which  tde  French  traders  had  } 
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Vaudrit. — I  can  not  say  any  thing  about  it,  for 
i  have  lived  the  whole  thirtyyears  I  have  been  in 
the  Indian  territory,  in  the  flly  Ri««r  country.  I 
was  never  out  of  it,  but  to  c^e  below.  I  never 
went  higher  up  than  Red  River. 

Mi\  Baldwin. — And  when  you  first  went  to  Red 
River,  the  Hudson^s  Bay  people  did  not  trade 
there,   but  the  North-West  Company  did  ? 

Vaudrie, — Yes,  the  North-West  people  did  fre- 
quent there,  but  the  Hudson*s  Bay  people  have 
only  come  these  few  years  back. 

Cross  examination  conducted  by  the  Solicitor  General. 

Vaudri§. — I  do  not  know  if  Cuthbert  Grant  can 
read,  or  if  the  Half-breeds  generally  do  read,  f 
know  x}ne  Half-breed  who  can  read. 


DONALD  M'DONALD,  Sworn. 

Examined  by  Mr.  Shenoood. 

McDonald. — I  was  formerly  a  servant  to  the 
Hudson^s  Bay  Company,  but  was  not  in  1811),  at 
the  time  of  the  battle.  We  have  no  occasion  for 
great  guns  in  the  cha^e.  I  do  not  know  if  our 
people  learned  the  use  of  great  guns.  I  did  not 
act  as  a  cannonier.  Michael  Heden  acted  as  such, 
but  1  have  helped  to  carry  cannon  from  Red  River 
to  different  places.  I  know  they  were,  in  1814, 
placed  on  the  banks  of  Rtver  la  Souris,  to  prevent 
the  people  belonging  to  the  North-West  Company, 
from  going  down  the  river.  I  also  know  that  can- 
non were  planted  at  the  Forks  of  Red  and  Assini- 
boin  Rivers,  for  the  same  purpose,  and  at  the 
time  they  were  placed  there,  Mr.  M'Donell  said 
they  were  to  prevent  the  North-West  from  going 
idown.     I  know  that  some  of  (ho  people  were  tak- 


•>>  \\ 


7l 


.'•     < 


(V  ;" 


i    '^ 


f    ' 


i<.' 


^ .. 


230 

^H  at  Turtle  Lake,  and  (  saw  two  chests  of  Are- 
-  r  arms  brought  to  the  fort,  which  it  was  said  hat^ 
beet)  taken  f|poi  tj^North-West  Compan/.  Iq 
the  year  1814,  MWW'Ponell  did  not  want  provi- 
sions, he  had  plenty.  I  believe  the  procla^nation 
7  of  Mr.  M'DoneH  fprbade  the  hunting  of  buflaloe. 

7  i  .  The  Half-breads  wqre  very  njuch  dissatisiied  with 

this,  as  their  only  meapsof  living  is  by  bunting  and 
fishing.     Indeed  soni  v  time  they  have  nothing  to 
;  live  on  ()ut  what  they  hunt,  as  you  can  not  always 

fish.   The  winters  in  that  pountry  ^re  much  longer 
.  \  and  colder  than  they  are  in  Lower  Canada.     The 

bu£&Ioe  are  consequently  very  poQr,  and  not  fit  tot 
7.      eat  in  the  spring.     I  do  not  know  exactly  what  the 
order  of  Mr.  IVrDonell  was,  but  I  know.th^  Bois- 
^rules  >vere  very  much  offended  at  i^.    ' 

MARTIN  Jordan;  Swoms 

Examined  by  Mr,  Livius  Sherwoodk 

Jordan. — In  the  year  1814,  I  was  in  the  service 
pf  the  Hudson^s  Bay  Coippany,  and  came  out  by 
way  of  Hudson^s  Bay.  I  was  stationed  at  the 
!IPorks  pf  tb®  Red  River,  which  are  formed  by  the 
River  Assiniboin  falling  into  t^e  Red  River.    The 

lace  was  in  possession  of  Mr.  Miles  M'Doncll. 

know  that  cannon  were  placed  there  by  his  or- 
ders, for  I  assisted  in  placing  them.  I  know  also 
of  the  proclamation  issued  bv  Mr.  M'Donell,  and 
the  cannon  were  pl^^ced  for  the  purpose  of  enforc- 
ing the  proclamation,  and  preventing  the  North- 
West  Company  froqfi  taking  provisions  down  the 
river  in  their  canoes  and  boats.  I  was  ordered  bv 
the  governor  from  Hudson^s  Bay,  governor  Aula, 
to  obey  \1r.  M'Doiiell,  and  he  directed  me  to  help 
to  put  the  cannon  tbr  ■'  apd  to  assist  in  stopping 
the  boats.     I  was  present  when  provisions  takei^ 
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jfrom  the  North-West  Companj,  were  put  into 
,the  store  at  our  fort.  I  was  to  have  been  one  to 
have  taken  it,  but  the  party  that  set  out  afterwards 
divided  into  sevt^ral,  and  the  provisions  did  not 
happen  to  come  my  way,  so  it  was  taken  by  an- 
other party;  I  was  at  Fort  Gibraltar  when  a 
Jiuantity  of  small  arms  Vcre  taken  by  our  people 
rom  the  North- West  Company  and  carried  to  our 
fort.  I  know  of  Mr.  M'Donell's  order  for  pre- 
venting the  bunting  of  the  biiflfalo,  and  that  the 
Half-breeds,  Indians,  and  North  West  people 
were  very  dissatisfied  with  it.  I  understood  that 
the  Hudson's  Bay  people  were  not  very  well 
pleased  with  it.  f  was  present  at  the  taking 
of  Fort  Gibraltar.  Before  we  went  to  take  it  1 
was  called  in  by  Mr.  Robertson  to  his  house,  and 
asked  if  I  would  like  to  know  a  secret,  and  I  said 
I  did  not  know  but  I  would.  He  then  told  me  he 
was  going  that  night  to  seize  on  the  fort  belonging 
to  the  North-West,  called  Gibraltar,  and  asked  me 
if  I  would  like  to  go.  I  said  yes,  I  would  have 
no  objection.  Shortly  after  we  fell  in,  and  marched, 
up  to  the  fort,  and  took  it.  This  happened  in 
March.  We  kept  possession  of  it  for  three  months, 
and  then  it  was  destroyed.  We,  who  had  taken 
it,  stood  in  defence  of  it,  pot  wishing  it  to  be  pul- 
led down,  but  governor  Semple  insisted  upon  its 
being  destroyed,  ^nd  took  Mr.  Robertson  and  me 
prisoners,  because  we  opposed  it.  All  the  mate- 
rials that  could  be,  were  noated  down  to  the  Hud- 
son's Bay  fort,  and  those  that  could  not,  were 
burned,  as  I  understand,  a  few  days  before  the 
battle.  I  can  not  positively  say  that  it  was  just 
before  the  battle,  because  I  was  not  at  it,  but  it 
was  the  beginning  of  June  that  the  fort  was  de- 
stroyed, as  I  believe.  I  was  never  but  once  be- 
fore under  arms  myself,  and  then  it  was  to  way-lay 
^1%  North-West  people  at  Portage  des  Prairies,  a 
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few  days  before  Fort  Gibraltar  was  taken.  I  wat 
o|i  that  occasion  with  Mr.  I^emple^  but  the  provi- 
sions that  were  stopped  were  taken  by  Mr.  Ho* 
bertson.  Cannon  were  prepared  and  horses  were 
kept  ready  to  tackle,  if  there  should  be  occasion. 
The  settlers,  as  well  as  the  servants,  were  exer- 
cised and  trained  to  the  use  of  arms,  and  on  the 
day  we  went  to  take  Fort  Gibraltar,  we  fell  into 
the  ranks  like  soldiers. 

Mr.  L.  Sherwood^ — It  appears  by  your  state- 
ment, that  governor  Sempte  always  kept  you  pre- 
pared to  receive  the  North- West  people,  any  time 
they  might  happen  to  be  passing  r 

Jordan. — Y^s,  we  were  always  in  a  state  of 
readiness  to  receive  them  any  time  they  came. 

Mr.  L.  Sherwood. — What  did  you  understand  to 
be  the  object  of  your,  or  the  people  generally, 
being  trained  to  the  use  of  arms  f 

Jordan. — I  understood  that  it  was  to  stop  the 
North- West  trade  by  force  of  arms.  I  heard  the 
governor  and  Mr.  Robertson  say,  that  he  would 
stop  their  boats  by  force  of  men  and  arms.  I  never 
heard  any  orders  that  we  were  to  fire  upon  them, 
but  that  the  trade  should  be  stopped,  and  the  na- 
vigation, and  that  the  men  should  be  taken  prison- 
ers. I  did  not,  very  soon  after  the  battle,  see  any  of 
the  Hudson^s  Bay  people.  I  did  some  time  after- 
wards, but  I  did  not  enquire  who  fired  first.  £ 
heard  them  talk  generally  of  th^  battle,  but  not 
as  to  who  fired  first;  but  in  flying  reports,  I  heard 
that  the  Hudson^s  Bay  people  did. 

Mr.  L,  SKerwood. — ^rray,  was  Mr,  Holte  io 
charge  at  any  place  ? 

Jordan. — l\o,  Mr.  Holte  was  not  in  charge  any 
where. 


)-■- 


C\PS^^ 


f  ' 


,  ^  >•• 


233 


CrosS'txamauUion  conducted  by  the  Jittomty-G%in99iA, 

* 

jittorney 'General'— You  mentioned  that  you  was 
once  under  arms  to  way-lay  the  people  belonging 
to  the  North-West  Company;  will  you  fell  us 
what  ordtirs  were  given  you  on  that  occasion,  or 
ivhy  you  think  that  was  the  object  of  your  learn- 
ing the  use  of  arms  ? 

Jordan. — We  set  out  determined  not  to  come 
back  without  satisfaction.  Our  ordern  were  to  get 
all  the  North- West  property  we  could,  and  if  we 
got  it,  that  it  should  never  bo  let  return  again. 

Attortiey-General. — Did  you  happen  to  have 
heard  of  the  destruction  of  property  at  Branrion- 
house,  and  that  the  property  belonging  to  a  Mr. 
Fidler,  (his  own  private  property,)  Mad  been  just 
before  destroyed,  and  taken  by  the  people  you 
were  expected  to  meet } 

Jordan. — I  had  certainly  heard  that  BrLndon- 
house  had  been  pillaged,  and  that  a  little  proper- 
ty belonging  to  Mr.  Fidler  had  been  destroyed. 

Attorney-General. — Do  you  ha|)pen  to  know  who- 
ther  Mr.  Fidler  had  been  in  charge,  or  lived  at 
Brandon-house,  some  time  before  Fort  Gibraltar 
was  destroyed  } 

Mr,  Jordan.^-l  believe  that  before  the  fort  was 

destroyed  Mr.  Fidler  had  lived  at  Brandon-house. 

Jllr.  L.  ShertDood. — Do  you  not  know  that  the 

colonists  fired  upon  the  Half-breeds  in  the  year 

1815.? 

Attorney-General. — ^If,  my  Lord,  the  witness  is 
permitted  by  the  Court  to  answer  that  question. 
I  shall  have  to  shew  that  in  1815,  and  long  before 
that  period,  there  had  been  firing  upon  the  co- 
lonists, n 
Chief  Justice. — It  appears  to  me  to  be  not  only 
irregular,  but  idle,  to  desire  to  go  into  evidence 
upon  the  subject.    Enough  has  been  shewn  on 
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MHier  side  to  prove  that  the  object  with  each  par- 
lv  was  to  harrass  the  other,  and  in  so  doing  thajt 
4hey  were  In  such  bad  blood  as  to  be  dijspose^  aU 
^ost  to  .exterminate  each  Qther. 

Here  the  Grand  Jury  entered  the  Ccuri  and  return' 
edafrue  hiU  ofindictrmnt  {Jlppendix  J.)  against 

as  principals  for  stealing 
nine  pieces  of  cannon  be- 
lotions  to  the  Earl  of 
Selkirk,  af  Red  River t 
)  on  tlie  3d  jiprily  1815, 


,Geor,ge  Campbeu.l^ 
John  Cooper,  and 
Hugh  Bennerman, 


AND 


Duncan  Gameron,  "J 

John  Dougald  Cameron,  f  «    •     i  r  i.      j 

Cg^  I  as  accessaneif  pefotreand 

UTHBERT  Grant,  >    ^,     .u    r   ,    '' 

Wu.L,A„  Sh*w,  and         j  "f"  '*«>"• 

I*ETER  PaNGMAN,  j  ,     v 

The  return  being  made  the  trifd  proceeded' 
ANTOINE  L^  POINTE,  Sv^orn. 
Examined  b^i  Mr.  Sherwood  through  the  interpretet. 


I      *  f   1  ,  i  i  >    *. 


Tm  Pointe. — I  have  resided  fifteen  years  in  th^ 
Indian  territory.  I  know  that  Fort  Gibraltar  was 
taken  by  the  Hudson^s  Bay  people,  for  I  was  in 
it  when  it  was  taken ;  being  then,  as  1  am,  and 
have  been  for  fifteen  years,  in  the  service  of  the 
North-West  Company.  It  was  a  party  headed 
hy  Mr.  Colin  Robertson  who  came  to  take  it,  and 
he  is,  as  I  believe,  a  servant  of  the  Hudson^s  Bay 
Company.  I  take  him  to  be  a  servant  of  that 
company,  because  ho  always  staid  at  their  fort. 
I  was  not  at  Fort  Gibraltar  when  it  was  pulled 
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dowDt  and  sent  to  tho  Hudson^s  Bay  fort.  I  knov 
Ihat  before  Fort  Gibraltar  was  taken,  cannon  had 
been  placed  at  the  Forks  to  prevent  our  peoplq 
from  passio]^  up  and  down  the  riv^r.  I  know  alsp 
that  Mr.  Miles  M^Doneil  gave  orders  to  prevent 
the  Half-breeds  and  others  froai  hunting  bulTalo. 

Mr.  Sherwood. — Ask  him,  Mr.  Smith,  if  he  knows 
whether  the  Indians,  and  Bois-brulcs  were  cpnr 
tented  or  satisfied  that  they  mijo^ht  not  hunt  on  their 
Qwn  ground.  {The  question  being  put  in  French 
by  the  interpreter  was  answered  by  the  witness  "  I'l 
«  n-etoient  pas  trop  coutens,"  rvhich  Mr.  Smith 
translated,)  they  were  not  ovcrpIeat>ed  ;  thej  were 
dissatisfied. 

Mr.  Sherwood. — That  is  not  near  s<5  forcible  an 
expression  as  the  one  made  use  of  by  the  witness. 
Your  Lordships  will,  I  doub^not,  notice  the  an- 
swers of  La  Pointe  to  ray  quests* #  **  V&  n'Ment 
"  pas  trop  contens,"*'  a  very  strong  and  forcible  ex- 
pression in  the  French  language,  remarkably  forci- 
ble ;  at  least  going  the  length  of  abpolute  aver- 
tion.  But  I  have  no  doubt  your  Lordships  will  . 
remember  the  expression,  as  shewing  that  the  or- 
der was  nevpr  assented  to,  j^ut  on  the  reverse, 
created  great  discontent.  '\ 

Chief  Justice. — We  haye  beep  told  so  twenty 
limes. 

La  Pointe. — I  wag  not  at  thq  Frog  Plains  op  the  - 
19th  June,  but  I  was  at  Portage  des  Prairiet^hen 
the  Half-breeds  siet  off  to  go  to  Frog  Plains.  I 
heard  their  orders  given,  they  were  to  go  to  Frog 
Plains  with  a  quantity  of  provisions  to  meet  the 
canoes  that  were  expectied  daily  fropi  Montrea). 
and  Fort  William.  This  was  the  only  object  of 
their  going,  and  I  know  of  no  other  orders  being 
given  when  they  started.  They  took  two  carts 
loaded  with  provisions.  They  were  ordered  to 
keep  very  far  away  from  Fort  Douglas.     They 
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came  to  Portage  dei  Prairies  in  boati  and  canoef, 
btit  did  not  keep  on  in  them,  because  they  knevr 
the  colonists  would  stop  them  at  the  fort,  and  take 
their  provit>ions  from  them,  and  the  directions  thejr 
received  was  to  go  as  far  from  the  fort  as  possible 
to  avoid  being  seen  by  the  colonists. 

J^lr.  SfterwoocI.-^^Ve  have  heard  a  great  deal  a- 
bout  this  party  being  painted  and  disfigured,  and 
their  going  in  a  warhke  array.  I  wish  to  know 
how  Cuthbert  Grant,  who  is  represented  to  have 
been  their  leader,  was  dressed  ? 

La  Pointc. — Cuthbert  Grant  was  dressed  quite 
in  the  ordinary  way,  much  as  I  am  at  present. 

Mr.  Sherwood. — Was  he  painted  or  disguised  at 
all  ? 

Im  Pointe. — No,  he  was  not. 

Mr.  <S/ter«>oot/.— MTas  there  any  preparation  of  a 
Warlike  kind,ibr%y  more  than  is  ordinary  to  a 
parly  going  through  the  country  ? 

La  Pointe. — I  saw  nothing  of  any  preparation 
beyond  what  is  usual  to  a  party  riding  througii 
the  country. 

Mr.  Sherwood. — Do  you  believe  they  intended 
to  go  quietly  past  Fort  Douglas,  if  they  were  al- 
lowed to  do  so  ? 

La  Pointe. — I  do  think  they  would  have  passed 
it  peaceably. 

Mr.  Shmoood.-^-Why  do  you  believe  so? 

La^  Pointe. — It  was  their  intention,  and  they 
told  their  employers  (bourgeois)  that  they  would, 
when  directed  to  pass  at  a  distar^ce. 

Mr.  Shcrwood.^-Do  the  fodians  and  Half-breeds 
only  paint  when  they  are  going  to  war,  or  on 
.other  occasions,  or  is  it  a  aign  of  war. 

La  Pointe. — It  is  their  custom  to  paint  on  differ- 
ent occasions.     It  is  not  a  sign  of  war  at  all. 

Mr.  Sherwood. — You  have  told  us  that  you  saw 
carts  at  the  starting  j£jhe  party  from  Portage  des 
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Prairies*  did  you  tee  any  cannoD  In  them,  or  what 
did  you  see  in  them  ?  f 

IjO  Pointe. — I  am  quite  sure  that  there  were  no 
cannon  in  them,  nor  any  thing  except  provisions* 
(iaurewx.*) 

Mr.  Sherwood. — Was  there  any  way  hy  water 
from  Portage  des  Prairies  to  the  Frog  Plains,  ex- 
cept that  by  Fort  Douglas.  ^ 

La  Pointe. — There  was  not,  and  they  could  not 
go  that  way  for  fear  of  being  stopped. 

Mr.  Sherwood. — And  witness,  on  his  oath,  be- 
lieves they  intended  to  pass  Fort  Douglas  peace- 
ably, if  they  had  been  permitted  ? 

La  Pointe. — Jlssurfment^  je  le  crois.  Sur  mo% 
sentient^  je  le  crois.  Certainly,  1  believe  it.  Upon 
my  oath,  I  believe  it. 

Mr.  Sherwood. — Why  do  you  believe  it  ^ 

La  Pointe. — ParccquHls  Voni  promts  a  leurs 
hour  gents.  Because  they  promises  their  masters 
they  would. 

Mr.  Sherwood..'—k  better  ground  for  believing 
it  could  not  be  had,  as  is  well  known  to  those  ac- 
quainted with  the  respect  these  people  pay  to 
their  employers.  ^^ 

Crou-exanunation  conducted  by  the  Attorney-General, 

Attorney-General — What  quantity  of  provisions 
were  taken,  and  how  many  carts  were  sent  to  car* 
ty  them  } 

La  Pointe. — There  were  thirty  bags  pat  into 
the  calls.     Three  carts  went  with  it. 

Attorney-General. — Do  you  know  whether  any, 
an^  what  part,  of  these  proviaioDs  was  brought 
from  Qui  Appelle? 
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*  Taareaut  is  fbe  name  given  to  tb«  bags  of  pcmican,  nhiV^ 
ue  made  vf  bu&lo  biU«». 
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,  Jua  Pointe.-^!  do  not  knoir  whether  any  watf 
brought  or  oot. 

Jittornty-Gnural — Do  yo-  know,  or  do  you  not 
know,  that  the  greater  i'  >  »l  kho  peinican  at  Por- 
tage des  Prairies,  had  K.>".«'  '|},ua  ahort  time  be- 
fore bj  the  North-Wcdi  |)ebple  frcoi  Mr.  Pam* 
brun  ?  . 

La  Pointe. — No,  I  do  not  knoW  thnt  7t  had. 

tSttomfiu-Gineral. — Who  was  it  that,  at  Portage 
des  Prairies,  told  the  people  to  take  the  provisions, 
and  gave  them  no  other  directions  than  to  avoid 
the  fort  ? 

La  Pointe. — It  was  our  employers  that  said  so. 
I  staid  tit  Portage  des  Prairies.  I  staid  there  a- 
bout  seven  or  eight  days,  and  then  all  the  thines 
went  down  to  the  Grand  Portage.  The  Bois< 
brules  were  not  generally  painted  when  they  set 
out.  I  did  not  hear  of  an  attack  being  intended 
to  be  made  on  the  fort,  or  that  it  was  proposed  id 
starve  out  the  settlement; 


JEAN  BAPTIStE  ROY,  Sworn, 

Examined  by  Mr.  Sherwood,  by  interpreter. 

Roy. — I  was  not  upon  the  battle  ground  upon 
the  19th  June,  but  at  my  own  place,  which  it  a- 
bout  A  league  distant.  1  have  lived  there  about 
twelvei  years.  In  the  month  of  March,  1  was  at 
Fort  Gibraltar  when  it  was  taken  by  the  Hudson's 
Bay  people.  I  was  there  upon  a  visit,  and  not  as 
a  servant,  for  I  am  a  freeman.  They  came  about 
eiffht  or  nine  o^clock  at  night,  and  made  prisoners 
ofa  number  of  the  residents.  I  do  not  know  how 
the  prisoners  were  treated,  for  I  went  away  direct- 
ly. I  had  not  far  to  go  to  my  own  place,  only  just 
across  the  river.    I  went  to  Fort  Gibraltar  afier* 
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Wards,  and  was  present  when  the  people  belong- 
ing to  the  North- West  Company  Were  sent  awny. 
Tuey  were  sent  off  by  the  Hudson^s  Bay  people. 

J.  B.  BRANCONIER,  Sworn, 
Examineel  by  Mr.  Sherwood,  by  interpreter,    • 

Branconier.—l  know  that  Fort  GibraUar,  situ- 
ated near  the  Forks  of  Red  River  was  taken  by 
the  Uudson^s  Bay  people.  I  was  there  at  the 
timCf  in  the  service  of  the  North-West  Company^ 
and  was  wounded  by  one  of  the  party  wlio  tooic 
the  fort,  but  I  am  not  sure  by  whom.  The  con- 
duct of  this  party  who  took  possession  of  tho  fort 
and  wounded  me  was  violent  and  outrageous,  be- 
yond any  thing  I  ever  witnessed,  so  much  so,  that 
I  was  afraid  we  should  be  all  murdered  by  them, 
they  put  pistols  to  our  heads,  and  threatened  to 
blow  our  brains  out;  indeed  all  manner  of  violence 
and  outrage  was  committed.  1  was  taken  to  Hud- 
son's Bay,  but  not  as  a  prisoner,  and  from  there, 
after  stopping  a  long  time,  1  was  sent  to  England 
by  Mr.  Robertson. 

Mr.  Sherwood. — Do  you  know  for  what  reason 
you  was  sent  to  England  ? 

Branconier. — No,  I  do  not;  I  understood  it  was 
something  about  Mr.  Cameron,  but  I  do  not  know. 
1  did  not  go  willingly.  I  was  liberated  the  mo- 
Inent  I  got  to  England.  1  never  heard  any  thing 
there  of  any  prosecution. 

,  Mr.  Sherwood. — Do  you  know  any  thing  about 
Fort  Douglas  having  afterwards  been  taken. 

Branconier — No,  I  was  gone  before  that  hap- 
^ned^ 
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..    Tbe  ilonblc.  Wm.  B.  COLTMAN,  Sworm 
Examined  by  Mr.  Sherwood, 

Mr.  CoUman — f  last  year  proceeded  into  the  fn- 
dian  country  as  far  back  as  Red  River.  I  left 
Montreal  in  the  month  of  May,  at  the  time  tha 
traders  generally  proceed  to  the  interior ;  the  au- 
thority under  which,  as  well  as  the  objects  for 
which,  our  journey  was  undertaken,  (for  I  was 
accompanie<l  by  my  colleague,)  are  pretty  fully 
set  forth  in  the  proclamation  of  His  Royal  High- 
ness the  Prince  Kegent,  notifying  the  appointment 
of  myself  and  Mr.  Fletcher  as  commissioners,  {set 
./ippendix  Q.) 

Mr.  Sherwood. — fn  the  course  of  your  official 
duties,  I  presume.  Sir,  yon  must  have  had  commu- 
nication with  the  class  of  persons  known  in  the  In- 
dian territories  by  the  appellation  of  Bois-bruJ^s 
or  Half-breeds.  Will  yon.  Sir,  be  so  good  as  to 
tell  us  what  character  and  rank  they  hold  in  so- 
ciety, whether  they  are  considered  as  Indians,  or 
as  white  people,  what  is  their  disposition  gene- 
rally, or  what  station  do  they  till  ? 
'  Mr.  CoUman. — I  hove  certainly  had  occasion  to 
see  the  Half-breeds  or  Bois-brules,  as  they  are 
generally  called  in  that  country,  but  it  is  a  ques- 
tion ratner  difficult  to  answer  to  what  class  they 
particularly  belong.  The  Half-brreds  are  of  va- 
rious kinds,  but  all  the  progeny  of  Indian  women, 
living  with  their  mothers,  but  varying  in  charac- 
ter, information,  and  manners,  according  to  the 
peculiar  circumstances  in  which  they  may  have 
oeen  placed  with  reference  to  education  and  nu- 
merous particulars.  Some  have  been  sent  to  Mont- 
real for  education,  and  some  even  to  Englnnci. 
I  b«Iievtt  thestt  ar«  not  \ery  far  removed  from 


"-^^^ti- 


»:/ 


241 


.■\- 


COTtti 


0  the  fn- 
.  I  left 
time  th» 
;  the  au- 
(jects  for 
or  I  wn» 
itty  fully 


^casion  ta 
i  they  are 
13  a  qnes- 
:las9  they 
are  of  va- 
n  women, 
in  charac- 
ig  to  the 
may  have; 
and  nu- 
10  Mont- 
England, 
ivcd  frora 


"white  men,  but  the  advantagitt  they  hate  enjoyed 
are  to  vaiiout  that  they  iney  be  considered  as  fil- 
ling every  link  ^rom  the  character  of  pure  Indians 
to  that  oi  cultivated  menf  and  I  had  odcaMon  !o 
communicate  with  Haif-breeds  of  very  different 
classes,  in  the  performance  of  my  eflicial  duties. 
I  was  accompanied  tp  the  battle-ground  of  the 
19th  Junei  by  some  of  the  Half-breeds.  I  should 
wish,  however,  to  be  permitted  to  relate  my  de- 
sign in  going.  An  investigation  into  that  melan- 
choly occurren^^  certainly  formed  a  leading  ob^ 
ject  of  my  inquiries ;  upon  my  arrival  at  R«xl  Ri- 
ver it  appeared,  fiwn  the  representations  made  by 
numerous  persons,  that  great  doubt  eiicted  as  to 
who  were  the  assaitatits,  whilst,  from  every  re- 
presentation, the  decree  of  culpability  attaching 
itself  to  different  individxials,  impressed  my  mind 
Tory  differently.  The  informntion  generally  cor- 
responded, though  from  various  persons^  in  the 
accounts  of  the  numbem  that  were  engaged,  aa 
also  of  those  that  fell  in  the  conflict  on  both  aides* 
vis:  that  of  the  Half-breed  party  there  were  about 
Mity  Or  seventy  on  the  plains,  and  that  one  servant 
only  was  killeo,  whilst  the  party  of  Mr.  Semple 
had  consisted  of  about  (Wenty-five  or  six,  of  whom 
nearly  the  whole  lost  their  lives.  I  wished  Very  much 
to  obtain  correct  information  as  to  who  were  the 
assailants,  that  the  degree  of  culpability  in  this  un* 
fortunate  occurrence  might  J)e  ascertained.  Con- 
siderinff  it  my  firat  du*v  to  get  information  on  that 
point,  fdid  go  with  a  partv  of  Half-breeds  to  visit 
the  scene  ofthis  melancholy  aflfray.  ^  I  saw  at  that 
time  the  impression  of  carriage-wheels ;  the  im* 
pressions  weinc  faiilt,  but  I  did  see  them,  and  they 
were  pointed  out  to  me  as  marking  the  route  of  tM 
party  on  the  HHh  June. 

Jtfr.  Sheneood,-~Oid  any  of  the  Hudion*a  Bay 
people  accempriny  you  to  the  plains  f 
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h^  Mr.  CoUnian.-^Mr.  Nolln  and  captain  Dc  Lorr- 
flaicr,  I  believe,  joined  nie  from  Fbit  Dou(r|as. 

Mr.  Sherwood  produced  a  diagram  of  tlie  scene  of 
uction^  with  Us  vieinttj^i,  and  also  shctvitifr  the  route  by 
which  the  Half-breed  party  passed^  which  was  f landed 
to  Mr.  Coltman.,  and  his  opinion  being  asked  as  to  its 
correctness  generally :  mm 

!  'Mr.  CoUman. — The  ditigram  appe&ra>  to  me  to 
be  perfectly  correct  as  to  the  gioiind  where  the 
battle  \vtas  fought*  and  also  of  the  vicinity,  but  I 
can  not  «peak  so  positively  as  to  the  track  marked 
a&  taken  by 'the  horsemen  and  carts.  During  the 
iiine  timt  Mr.  Coltman  was  examining  the  plan  pre- 
sented by  Mr.  Sherwoodj  the  Crown  oncers  had  been 
occupied  at  another^  which  had  also  teen  sketched  on 
the  spot.,  by  a  gentleman  connected  with  the  Hudson's 
>JSay,  Company i 

-'I-  Mr.. Sherwood.-— Did  the  parties  agree  as  to  the*' 
route  taken  ?  ;\r.ur 

Mr.  CoUman. — They  did  generally,  but  not  en- 
tirely so. 

Mr.  Sherwood  intimated  that  he  had  no  objection  to 
Mr.  Coltman''s ,  receiving  the  second  diagram  at  the 
the  present  moment^  and  comparing  them^  as,  if  thers 
was.  any  difference  between  them,  he  could  point  it  out, 
and  decide  which  was  a  correct  one,  so  that  it  miglU 
go  to  ihe  jury  for  their  information.  Mr*  Coltman 
declared  thai  he. considered  the  sketches,  nsfar  as  the 
ground  .plans  were  concerned,  correct.  Relative  to  the 
trdekof  the  carts,  and  the  route  of  the  horsemen,  in 
which  ih^  two  plans  did  not  precisely  agree,  Mr.  Coll- 
man  dtcHncd  speaking  positively,  stating  his  dijjiadl\f 
to  arise  from  its  being  in  verif  dry  weather  that  he  vi- 
sited the  spot,  whereas  he  understood  it  to  have  been 
completely  min  at  the  time  of  the  party  passing  on 
the  1 9//i  June. 

I   Mr.  Co//m«M.— The  Half-breeds  told  me  wlicn 
on  (ho  spot,  that  there  was  ^  swamp  'it  the  back 
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of  the  roacl>  in  which  Iheir  horses  were  up  to  their 
bellies,  and  that  therefore  they  were  obliged,  on 
the  ]9th  June,  to  take  that  route  which  is  uiarked 
on  this  phin,  {tfiat  of  Mr.  Sherwood.)  The  other 
side  told  uie  very  nearly  the  s^mc,  as  far  as  I  re- 
collect, but  if  tnc  Court  will  excuse  mo  while  I 
look  ifor  my  minutes  of  Mr.  Nolin's  observations,  I 
may  perhaps  shew  the  difference.  Mr.  CoUman^ 
having  looked  amfing  his  papers  for  a  short  time,  said 
he  could  not  find  his  note  of  Mr.  J^olitCs  remarks. 
But  my  impression  ts,  that  he  told  me  that  the  In- 
dians informed  him  shortly  after,  and  that  he,  as 
I  uiidei'stbod  him,  believed  them,  that  tl^^y  went 
as  far  from  the  ifort  aa  the  road  would  allov«r^  ^\\i 
After  some  remarks  in  the  nature  of  a  conv6rsation 
between  the  gentlemen  engaged  in  exaWiining  the  dia- 
gramsy*  the  Coy>rt  retired  for  a  few  minutes  ;  upon 
resuming  their  eeatst,  Mr.  Coltman  not  having  return' 
«(/,  tt  was  understood  the  Crown  officers  would  cross 
examine  him  afterwards. 
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*  For  the  more  perfect  etucidatioh  of  the  important  points 
conficcted  wUli  this  part  uf  th^  enquiry,  the  reader  is  referred 
to  the  fdllowins;  affidavits  sWorh  before  Mr.  Coltman  on  (he  spot. 

I.  Onte  of  Mr.  William  Smith,  under-shcrifjf  of  Jhe  WeMera 
district  of  Upper  Canada,  recording  (he  Cummissionehi'  Visit  (o 
the  battle  ground,  &c. 

II.  One  of  Mr.  Peter  Fidlel-^  the  person  employed  on  behalf 
of  Lord  Selkirk  to  surVey  it. 

III.  One  by  J.  B.  Fonlaihe,  and  Fran9ois  Bono,  who  weria 
Wi(h  the  Half-brieed':  par(y,  invalidating  Mr.  Fidltr's  statement. 


I. 


PROVINCC9  or  \        Recoro  of  a  visit  tn  the  rou(« 

LOWER  ANo  Upper  Canada,  3  whereby  (he  Motifs  or  Half  brreds, 
AND  Indian  Territories  j  and  ullicrs,  proceeded  pa*t  Fitrt 
Dc  "^las,  near  the  Forks  of  the  Red  River,  to  the  Grenouillicre, 
at  ([.  <  computed  distance  of  five  miles  and  a  half  from  the  s.-iii 
fort,  k  I  (he  nineteenth  day  of  June,  1816,  .ind  of  that  by  which 
a  portion  of  th«  said  parties  returned  from  the  said  Or«nouiHier« 
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*       NICHOLAS  DUCHARME,  Sworn. 

Examined  by  Mr.  Sherwood,  by  interpreter. 

Ducfutrme. — I  know  that  the  battle  between  ihc 
North- West  people  and  Mr.  Semple^s,  was  fought 
upon  the  llhn  June,  1816.    1  know  Payl  Brown, 


to  the  spot  when  the  fetal  rencontre  took  place  Letireen  them 
and  the  colonisli,  living  near  Fort  Douglas,  under  tbecommaml 
^fgorevnor  Seinple,  made  this  teotbday  of  July,  1817,  by  the 
bonourable  William  Bachelor  Coltmah,  £iauire,  ooc  of  His 
Mf^jthty^B  executive  council  for  the  province  ol  Lower  Canada, 
Lieutenant-Colonel  in  His  Majesty's  Indinn  department,  one  of 
His  Majesty**  justices  of  the  |ieace  for  (lie  Western  district  of 
Upper  Canada,  and  one  of  the  special  commissioners  for  enquir* 
ing  into  the  crimes  and  ofleucea  comjiii^ed  in  the  Indian  terri- 
tories, and  a  deputation  of  the  Motifs  or  Half- breeds,  accompa- 
nied by  messieurs  Simon  M'Gillivray  and  Pferre  De  Rocheblave, 
Esquires,  and  Mr.  William  Smith,  under-sheriff  of  the  Western 
district  of  Upper  Canada,  and  joined  on  the  route  by  Chnvalicr 
De  I^rimier,  Esquire^  captain  in  His  Majesty's  Indian  department, 
and  Mr.  Loui«  Nolin,  interpreter.  The  said  parties  proceeded 
from  the  Forks  along  the  high-way  running  S.S.W.  three  miles 
or  thereabouts,  the  guide  there  halted  ^nd  declared  that  the 
Mi^tifs  or  Half-hreeds  and  otl^cs  left  the  ro^d  here  to  punue 
their  route  in  rear  of  the  fort  to  the  GreaouilUcrc  with  horses 
and  two  carts  laden  with  provisionSi  and  that  their  orders  were 
to  keep  as  far  back  as  the  swamp  would  permit.  Fort  Douglas 
bearing  N.E.  distant  about  three  miles,  and  the  GrenouiJIiere 
N.N.E.  distant  aboi>t  eight  miles.  The  guide  tlien  proceeded 
in  a  N.  by  E.  direction  along  faint  tracks  of  horses  and  cart- 
v^heels  one  mile  where  ihe  guide  said  was  a  swamp  on  the  said 
nineteenth  day  of  June,  1816,  although  now  dry  front  the  un- 
common drought  of  this  summer,  then  on  one  quarter  of  a  mile 
to  another  swamp,  Uien  half  a  mile  to  another  swamp,  then 
one  quarter  of  a  milt  to  anothc;'  swamp,  then  about  two  miles 
to  the  roar  of  Fori  Douglas  bearing  S.E.  distant  about  two  miles 
and  a  half,  then  hah'  a  mile  to  a  swamp,  then  three  quarters  o( 
a  mile  to  a  gully,  this  the  guide  said  was  belly  deep  to  the  hur- 
!*e?,  and  that  one  of  the  horses  gave  out  here  and  was  left  behind, 
ii.?n  t>n  ono  quarter  of  a  mile  to  where  the  party  wrre  joined  by 
cap;/tain  De  Lorimierand  interpreter  Nolin.  Here  Mr.  Nolin  said 
ho  firiit  saw  from  Fort  Doiij;las  the  M^'.tfs  or  Half-breeds  and 
others  on  their  route  in  rear  of  the  fort  towards  the  Greoouillisfc 
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(ht  pointed  him  out  at  the  bar^)  and  he  was  not  mi 
t^iat  battle.  I  was  encamped  below  the  Frog 
IMalns,  to  meet  the  people  who  were  to  come 


I-. 


on  the  said  nineteenth  daj  of  June,  1816,  but  that  thej  had 
been  previ;)usly  tecii  by  others  with  a  spy-glats.  Fort  Douglas 
bearing  from  this  S.S.E.  distance,  since  accurately  measured,  tvro 
uiiles,  one  furlong  and  forty  yards,  then  on  in  a  N.E.  by  E.  di- 
rection two  miles  or  tltercabouts  to  a  swamp,  then  one  quarter 
of  a  mile  to  the  high-way  near  the  Grenouilliere, -Fort  Douglag 
bearing  S.W.  distant  about  four  miles  and  a  half.  Here  th« 
guide  $aid  the  advanced  party  let  loose  their  horses,  which  thty 
had  scarcely  effected,  when  one^Cattoche,  a  Half-breed,  on 
horseback,  came  up  from  the  rear  where  the  carts  still  were, 
and  said  that  governor  Semple,  with  a  party  of  armed  men,  had 
niardied  out  of  the  fort  and  were  coming  towards  them,  that  th« 
advanced  party  immediately  returned  upalong  the  high-way  about 
half  a  mile  to  a  point  of  wood  ;  here  the  guide  said  they  saw 
governor  Semple  and  his  party  about  half  a  mile  distant  behind 
a  copse  of  underwood,  when  a  shot  was  fired,  but,  if  fired  at 
them,  the  di$itnnce  was  too  great  to  reach  the  said  Half-breeds ; 
that  the  said  Half  breeds  aad  othei-s  then  advanced  within  gun- 
shot of  them,  dividiiKg  into  two  parties,  advancing  one  on  each 
flank  of  governor  Semple  and  his  parly.  From  this  position  they 
sent  onfi  Voucher  on  horseback  to  dcirand  what  governor  Sem- 
pie's  intent^n  was  in  pursuing  llicro,  aOer  some  conversation,  - 
governor  Semple  seized  hold  of  the  bridle  of  the  said  Boucher's 
horse,  and  ordered  his  men  to  fire,  Fort  Dmiglas  bearing  S. 
distance,  sines  accurately  measured,  oue  mile,  seven  furlongs, 
and  one  hundred  and  two  yards.  Here  the  conflict  commenced, 
and  continued  to  a  point  of  wood  where  a  field- piece  was  post*, 
ed,  and  which  had  burnt  priming  several  times,  distant  about 
half  a  mile.  Here  the  guide  said  the  conflict  ended,  Fort  Doug- 
las'bearing  S.E.  over  a  point  of  wood  which  conceals  it  from 
view,  distance,  since  accurately  measured,  one  mile,  one  fur* 
long,  and  eighteen  yards.  From  this  point  the  field-piece  was 
taken  back  into  the  fort. 

At  the  request  of  the  honourable  William  Bachelor  Coltman, 
Esquire,  one  of  the  s|)ccial  coinmissioners,  &ic.  &c.  &c.  1 
have  signed  this  record  at  the  Forks  of  Red  River,  this  14tli 
July,  1817. 

(Signed)  .    / 

Sworn  at  the  f *orks  of  Red  River, 
this  fifteenth  day  of  July,  1817,       '  ^ 
before  me,  -., 

(Signed)  W.  B.  COLTMA^. 


Wm.  smith. 
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there,  ant)  in  going  I  met  Paul  Brown,  who  ha4 
just  arrived  with  a  cart  and  a  load  of  provisibns. 
The  firing  continued  some  time  after  I  met  Brown, 


II. 

i»novmcES  of  ^       DtrosiTiofr  of  Peteh  Fidi.kr, 

Lower  and  Upper  Canada,  \  before  me,  William  Bachelor 
AND  Indian  Territories,  j  Colliuan,  one  of  the  special  com- 
missioners fur  enquirint;  into  crimes  committed  in  the  Indian 
territories,  and  one  of  His  Majesty's  jubtices  of  the  peace  for  the 
Western  district  of  Upper  Canada. 

Peter  Fidler  being  duly  sworn,  deposcth  that  on  or  about  the 
t'lVentieth  day  of  July  last,  HI  went  in  company  with  one  An- 
toine  Decharme  and  two  other  assistants,  namely,  one  Antoine 
Pay^  and  one  La  Branchc,  to  survey  the  route  by  which  the 
Half-breeds  and  other  si  rvants  of  the  North  West  Company  pro- 
cecdeH  towards  Frog  IMain,  on  the  I9lh  day  of  June,  1816, 
lyhich  track  was  pdiited  out  by  the  said  Antuine  Decharme, 
who  stated  that  on  that  occa«ion  \iz  had  conducted  one  of  the 
two  carts  which  were  loar'tJ  with  provisions  and  accompanied 
the  servants  of  the  North  West  Cnmpauy.  That  the  said  De- 
charme first  conducted  the  dcponeiit  .^tlong  the  cart-road  that 
leads  from  the  F(3rk3  towards  the  passaj^e  of  the  Assiniboin  Ri- 
ver to  a  spot  a  little  beyond  Catfish  Creek,  from  which  depo- 
nent observed  that  Sturgeon  Creek  or  River  was  distant  about 
two  miles,  the  road  bearing  south  69**  west.  Th||  the  4e\m- 
nent  wn^  informed  by  the  said  Decharme  that  the  Half-breeds 
bad  cr.ne  along  the  si^id  road  from  Sturgeon  River,  and  at  the 
place  aforesaid,  near  Catfish  Creek,  had  turned  to  the  left  across 
ihe  plain.  That  deponent  accordingly  commenced  his  survey 
at  the  place  aforesaid,  taking  the  bearings  with  a  good  surveyors' 
coinpns.s,  and  measured  the  distances  with  a  line  of  which  de- 
ponent tried  the  Icrjgth  immediately  before  and  after  the  surv^, 
and  thereby  found  the  courses  and  distances  along  the  said  track 
front  Catfish  Creek  to  Frog  Plain  to  be  as  follows  :— 
Courfics.  DistHnccH. 
K.  34''  £.~32  chains.     At  10  chains  cross  Catfish  Creek.     At 

21  chains  cross  a  cart  track  trending  north 
r-   ■     westerly.     At  32  chains  a  bush  of  willows, 

from  whence  Fort  Douglas  bore  N.  69°  E. 
N.  S?**  E.- 191  chains.     At  41    chains  a  grassy  swale,  (some* 

timrs   incorrectly   called   a   swamp,    but 
'  wliirli  may  be  passed,  without  ditlkulty, 

at  any  day,  however  wet,)  two  chains 

across.     At  Gl  chains  a  low  bottom,  50 
'     '  yards  wide.     At  70  cbaius  al^ng  a  iiar- 
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and  he  was  with  me  all  the  time  till  it  was  com« 
plctely  over,  and  I  am  therefore  sure  that  he  was 
uut  in  the  battle. 
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row  swale,  close  on  the  left  about  50 
yatda  wide  trending  N.W.  iibout  hall'  i 
mile  long.  At  102  chains  in  which  cross 
a  swale  300  yards  wide.  At  130  chain* 
biiblins  of  willuwj  exiendinj;  about  100 
yan\n  on  (he  lei'l,  and  nearly  to  the  Assi> 
niboin  (liver,  on  (he  right  n  l(iw  bottom. 
At  145^ains  and  crusit  a  cart  track  going 
towards  brandon-hou^ic.  At  lUO  chain.') 
low  ground,  (Mtrhaps  at  times  rather  wet. 
At  192  chains  bu.><hcs  o(  willows.  At  lOi 
chains  a  high  hu.sh  of  willows.  From  (his 
s|iO(  obiiervfd  Fort  Douglas  (o  bear  S.  85'' 
L.  then 

At    UO  chains  Fort  Douglas  at  right 
angles  with  the  road  we    go.      At   l:H) 
chains   low  ground,  4  chain:!   across   and 
periiaps   (>  or  Q  chains  to  the  right  aad 
,. .         left.     At  IfKt  chains  Seven-onks  Creek, 
and  cross  it  near  the  scene  of  the  massa- 
cre. 
47°  E. — 75  chains.     At  5.1  chains  a  swale  of  1  chain  across. 
.^       At  Ifj  chains  a  deep  creek,  and  hcrj;  join 
"^  the  gioat  cart  road  from  llie  Forks  to  the 

Frog  Plain. 


CourM:!<.        Difitancef. 
N.Q7"E.-2 14  chain.? 


N.  IS**  E. — 75  chains.     At  '2  chains  a  creek. 


At  27  chains  a 
At  .75  chains  ar- 


smali  point  of  woods. 
rive  at  the  Frog  Plains.  ' 

That  this  deponent  hath  dr.-'wn  a  plan  of  the  said  route,  ami 
the  ground  about  the  same,  which  plan  ho  hath  signed  and  which 
accompanies  this  deposition.  That  the  s^iid  plan  hath  been 
drawn  so  as  to  cxl>ibi(  the  said  route,  in  exact  conformity  to  the 
information  of  the  said  Ducharmc,  and  hath  a  correct  scale 
whereby  the  bearings  and  distances  of  the  said  route  at  its  diffe- 
rent points  from  Fort  Douglas  may  be  seen  with  precision.  That 
if  the  said  Half-iueeds,  and  other  servants  of  the  North- West 
Company,  had  thought  tit  to  pass  at  a  greater  distance  front  Fort 
I>ouglaa  than  the  said  route,  there  was  no  natural  or  other  im- 
pediment to  prevent  it.  That  the  ground  was,  and  is,  equally 
f)assable  for  horses  aud  carriages  at  any  distance,  from  half  a 
cague  to  half  a  dozen  leagues,  back  of  the  fort  as  in  the  route 
chwiien  by  the  said  Half->breeds  and  other  sevvaitts  of  the  North   '^., 
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a:  ^ 


Cross-txaminaiion  conducted  hy  th$  AHornttf-Gtntrai, 

Attorney-General. — How  mapy  Bois-brul^y  did 
jou  see  arrive  at  first  ? 

Ducharme. — There  ^efo  on\j  two  Bois-brulcs 


m: 


*§'!. 


West  Company,  and  would  have  afforded,  any  where  wilbin 
Ibe  said  dittai^ce,  a  rued  ea«y  and  wilhout  obstructions.  Tba^ 
the  said  route  passes  at  oife  place  within  less  thaq  a  mile  and  a 
balf  of  Fort  Douglas,  from  wt^nceibefe  were  no  trees  nor  other 
object  to  interrupt  the  view,  the  'fround  being  clear  and  lev«l. 
That  the  place  wherp  governor  Sfiipple  was  stated  to  have  beeii 
killed,  ai^  whereon  this  deponent  hath  himself  seen  some  re* 
mains  of  the  slain  several  months  ago,  was  within  less  than  two 
miles  of  the  fort,  and  was  not  mure  than  half  the  distance  to 
which  the  habitations  of  the  settlers  ef  tended  down  the  river, 
bot  was,  in  fact,  considerably  above  the  centre  of  the  settle* 
ineot  along  ^  road,  foliowed  by  ^«  said  governor  Semple. 

(Signed)  fETERFlDLER. 

Sworn  at  Red  River,   this 
4th  day  of  August,  |8 17,     '     v^.    .v<       ,- 
before  mf  V<  ^  « 

(Signed) 


W.  B.  COLTMAN. 
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phovinces  or  ^  Baptiste  LAroNTiiiifE  and 

Lower  and  Upper  Canada,  S  m.  Fran90is  Bono,  of  Red  Ri* 
AND  Indian  Tbrriiohjes.  )  v«r,  in  the  Indian  tenitories, 
being  duly  sworn  on  the  Holy  Evangelists,  depose  and  say  that 
on  the  nineteenth  d»y  of  June,  one  thousand  eight  hundred 
and  sixteen,  the  Half-breeds  or  Brul^,  and  otb«rs,  in  cliarge  of 
provisions  for  the  North  West  Company,  left  the  road  usually 
travelled  between  the  Forkij  of  Red  River  and  the  river  La  Suu- 
ris,  at  uie  usual  crossing  place  at  Sturgeon  River,  for  the  pur- 
pose of  conveying  the  said  pnwisiuns  to  Frog  Plain  through  the 
meadows.  That  the  said  Half-breeds  and  ethers  were  induced 
to  leave  the  main  road  by  a  desire  to  avoid  any  meeting  with 
the  persons  in  chaise  of  Fort  Douglas,  bavinic  previously  re- 
ceived orders  to  that  effect ;  and  that  the  said  Half>brceds  and 
others  did  not  at  any  lime,  while  crossing  from  Sturgeon  River 
^t«  the  Grenuuillicre  on  tbn  said  niaeUMOth  day  of  June,  ap- 
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arrived  at  iirtt  Thej  came  tbout  sun-act.  The 
larjB^  party  came  about  dusk  in  the  evening.  It 
>va8  alter  the  battle,  for  I  did  not  see  the  party  of 
)Bois4)ruUs  till  after  the  battle  at  the  plains. 


proacb,  to  the  best  of  their  knowledge,  nearer  than  three  miles 
to  the  said  furt.  That  the  said  Hal^brecds  and  otberti  did  not 
on  that  dav  molest  any  settler  or  other  person  belonging  to  tb« 
colony  at  Red  Kiver,  till  their  arrival  at  the  Grennuilliere,  and 
afterwards  returning',  as  governor  Semple  was  discovered  ap- 
proaching with  an  armed  party,  apparpntly  in  a  hostile  manner. 
And  these  deponents  further  b»y,  that  they  are  well  acquainted 
with  the  ground  where  (he  unhappy  contest  took  place,  between 
the  said  governor  Semple  and  party  and  the  said  Ilalf-breeds,  and 
tha>  Poi;l  Douglas  is  not  visible  from  any  pait  of  the  ground  on 
which  the  same  was  it  ugbt,  being  distant  therefrom,  as  deponents 
think,  ^t  leaift  two  miles,  and  concealed  from  view  by  '  a  point 
of  woods.  That  the  persons  who  conducted  the  carts  with  tha 
said  provi^iious  were  Paul  Brown  and  one  F-'ignant,  Half-breeds, 
and  that  a  person  of  the  name  of  t)echarnie,  represeiitcd  to 
these  deponents  to  have  been  guide  to  Mr.  Peter  Fidler,  in  tak- 
iiig  a  survey  of  the  said  route,  was  not  with  (he  said  party  of 
Half-breeds,  having  been  left  at  Portage  dos  Prairies,  with  other 
persons,  in  charge  of  Mr.  Alexander  IVrDonell,  as  the  said  La- 
tuntain^  well  knows,  and  the  said  Fran9oi8  Bono  verily  .believes, 
and  that  the  route  of  the  said  Half-breeds,  as  laid  down  in  a  plan 
which  deponents  have  seen  of  the  said  Mr.  Fidler,  is  not  corrtxt. 
And  these  depcueais  further  say,  that  previous  to  the  said  nine^ 
teenlh  day  oi  June,  they  had  heard  of  the  Norlh-West  Compa- 
ny's fort  or  trading  po^t  at  , the  Forks  of  Red  River  aforesaid, 
having  been  taken  by  force  of  arms,  and  destroyed  by  the  ser- 
vants  of  the  Hudson's  Bay  Company,  or  the  Earl  of  Selkirk,  and 
that  the  hostile  disposition  shewn  by  the  colonists  and  persons  in 
the  employ  of  the  said  jElarl  of  Sel.kirk,  or  of  the  Hudson's  Bay 
Company,  towards  the  said  Half-,breeds  and  persons  employed 
generally  by  the  North-West  CompaijV,  was  the  cause  nf  their 
iutving  left  the  main  road  on  their  route  towards  the  Grenouil- 
lierc  in  order  t^  avoid  them.  And  the  said  disponents  further 
say,  that  the  prisoners  taken  at  the  Grenouilliere  had  been  cap- 
tured previous  to  their  arrival,  and  that  there  were  killed  on 
their  side  one  Batoche,  and  Joseph  Trpttier  severely  wounded, 
and  ^t  three  horses  were  also  killed.  And  the  said  Baptiste 
LAfonuine  further  saith,  that  the  causes  of  the  greater  number  of 
the  English  colcrnids  killed,  were,  that  they  kept  together  in  a 
body,  whilst  the  Half-breeds  kept  jumping  about,  throwing  (bem- 
selvei  down  whilst  loading,  or  the  enemy  pointing  upon  then. 
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Jitlonley-General —  Did  you  see  any  of  tlie  colo- 
nists prisoners  at  the  plains? 

Ducharme. — I  did  sec  some  of  tliem'  at  Frog 
riuins,  but  I  do  not  know  if  they  were  prisoners 
or  not.  I  did  not  ace  CulhbcMt  Giant,  but  1  did 
see  Boucher  aflor  tho  baltle. 

Jittornaj'Cencral — ^.-Had  you  any  conversation 
with  him  about  the  baltlf^  at  that  time  ? 

Ducharme. — No,  I  bad  '^^ot,  1  only  saw  him. 

Chief  Justice. — Where  were  you  at  the  time  of 
the  firnig.'' 

Ducharme. — I  was  encamped  below  the  Frojr 
Plains. 
'      Chief  Justice. — How  came  you  to  meet  Brown? 

Dimharme. — I  had  heard  before  that  the  party 
were  coming,  and  1  had  gone  up  alon«^  the  river  to 
meet  them,  and  there  I  met  Paul  Brown,  the  pri- 
soner, and  we  staid  together  till  ^Aer  the  hring 
was  over. 
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and  were  KcaMcrcd  ov(>r  the  gfouiid  to  a  much  grtialer  extent 
ihnn  the  colonists.  Thnt  (he  dcpuncnt  niivei  heard  quarter  ask- 
ed Liy  any  of  the  c(>Ioiii>sfi,  but  that  on  the  contrary,  thoy  con- 
tinued firing  OS  long  as  any  «)t°  them  were  standing.  And  the 
said  deponent,  Francois  Bono,  further  saith,  that  being  fallen 
from  his  horse  he  was  not  present  at  the  battle.  And  the  said 
deponents  further  declare,  that  they  :an  not  write  and  having 
the  above  deposition  read  in  the  French  language  persist  there- 
in as  truth. 

Sa 
JEAN  BAPTlbTE  +  LAFOxNTAINE. 


(Signedj 


Manpte. 


Sa 


(Signed)  FRANCOIS  +  BONO. 

Marijue. 

iSwovh  at  the  Foriis  of  Red  River, 
UOtb  August,  1817,  before  me, 

<yiSned)  W.  B.  COLTMAN. 
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^FONTAINE. 


Mr.  CoUman,  being  in  Courts  was  then  Cro$s-exa* 
mined  by  the  JlUorney-General. 

jftlorney-General. — Was  it  common  or  ordinaiy 
Cur  baltlts  to  take  place  in  that  countryf  Sir,  and 
for  twenty  persons  to  lose  their  lives,  or  did  you 
gn  a'ny  other  occasion  hear  of  a  number  of  persons 
being  killed  ? 

Jur.  Coitman. — I  certainly  on  no  other  occaiion 
|>eard  of  so  ^k'eat  a  number  of  persons  losing  their 
lives,  though  1  did  hear  of  aifrays,  and  ot  theic 
being  carried  on  with  considerable  violence  by 
both  parties,  but  not  at  all  equal  in  extent  to  this 
of  the  1 9th  June.  • 

Attqrney-Geneml. — Did  it  approach  to  such  a 
state  of  conflict  that  war  ht  be  said  to  exist  in 
that  country  ? 

Mr.  CQltmqn. — From  all  that  I  heard  in  my  ofli- 
cial  capacity,  and  in  other  ways,  I  certainly  did 
consider  that  a  state  of  hostility  exibtcd  in  that 
country  very  similar  to  a  private  war,  and  as  I 
have  before  stated  so  ofTicially,  I  can  not  but  at 
present  repeat,  that  from  all  1  heard  and  saw,  1  do 
consider  the  state  of  that  country  was  almost  eqiii- 
valent  to  a  state  of  war,  though  I  certainly  never 
heard  of  apy  thing  that  in  extent  cquld  be  compar- 
ed to  the  anair  of  the  1 9th  June. 

Attorney-General. — Did  vou.  Sir,  ever  hear  of  a 
number  of  persons  losing  their  lives,  except  in  that 
instance,  or  of  any  other  like  it  ? 

Mr.  Coitman. — I  can  not  say  that  I  ever  did 
hear  of  a  number  of  persons  losing  their  lives,  nor 
did  I,  although  I  have  heard  of  other  violences 
being  committed,  ever  hear  of  any  at  all  equal  in 
extent  or  degree  to  that  of  the  19th  June. 

Attorney-General.'— \yv\  you,  Sir,  ever  hear  of 
any  lives  being  lost  on  the  side  of  the  Nortb-VV^c^t 
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tCo,nlp|||Dy«^pr,9f  any  haying  been  lakiog  by  the 
people  belonging  tp  'the  JHudsonV  Bay  Company^ 
or  the  colonists,  or  of  any  afiray  ^  lybicH  «t»^  lives 
ivere  lost,  except  that.pf  ihe  I9tb  Jiirie? 

•Wr.  CoUtnan, — I  imtjcrstopd  that  there  had  been 
a  previous  aflTray  at  a  pliic6  called  Tslc  a  Ya  Crosse, 
and  that  on  each  side  a  Kfi^  had  been  lost  in  it. 

\^ttomey-Generat.'—^&$  that  a0ray  begmi  by 
the  Hudson's  Bay  people,  Sir  ? 

Mr.  €oUman.-^\  ga^  a  W^T  reliative  to  that  af- 
fray, which  was  pr/pved  to^  be  in  jjje  hand-writing 
of  Sir.  House,  the  person  in  charg^e  (br  the  Hiid- 
son's  Bay  Contdony  ^t  j^9t  ppst,  in  ^liich  Mr. 
HoQse  adinitted  that  itheir  party  i^er,e  ^o  blatne. 
This  letter  I  returned  with  plhpr  ijdoc^t^tpjeiitsj  i^ 
may  perhapi  be  pro^u&ed^  bMt  it , appeared  tP  iho 
that  the  fault,  tnoijgit  pierfecfly  unint^ntioi^l  pr) 
his  part,  w^a^attachi^  tp  their  party.^*^ 

Jittorney'Geheral.-rrr-'rfilfi  prpbably,  Sir,  too^ 
{ilace  some  years  before ;  it  cqu)^  at  any  r^te  hav« 
np  iQ0ueqiC^  over*  or  cpnnectipl|  firith,  ttii^  ^J^tragg 
*f  the  I9t^  June. 

Jip  examination  cgnducled  bn  Mr.  Shenvood. 

JJft%  4tewopii--You,  Si  ^  r  take  itj  ar*^  ^^ 
iiMa  Ba^i^Ipr  Coltman  meMipncI^  ^J^  ^^  ^'^ffm 
Riegent's  proclamatlpn?  , 

"  Mr.  Cp&fncin.^i  am,  Sir.  '^^ 


}Mm 


.  *  The  transaction  altuded  t^  hy  Mr.  CoUnli»n,  took  pYace  if\ 
^«  ye&f  18 IS.  aiid^  origfiAted  in  a  dispute  ^!kKit  beiiver^rapf 
and*  fisbin^ftetf^  wbicbjiolkiwiiiig.  up  tiie  iett,«i^  of  iibid  Selkirir*f 
instjTuiStioas  before  quoted,  the  Hudson's  B«y  people  thought 
tbe^.  bad  a  right  to  'Meizc  as  ihey  leouid  in  Kngland  Aose  ojfa 
"  poader."  As  it  is  not  hnpt»sibl«  that  d^e  affair'  may  at  a 
future  period  b«  subjected  tW  ^;al  faivestigatibn,  Lotid  Selkirk't 
^iagraceioi  practice  of  \|)UbiiAiilg  affida<vtt»  ai0Jet(en  before 
hand  in  order  to  prejudice  ^c  pablic  mind,  will'iaM  ht^itpitiikt* 
edherc:'  '      '  '  -  c.  *    '    ■""■'•%%■ 
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JU[r.  Sh0rwpod,>-^Atid  by  that  iQitruiMAt  jr^i|i^ 
•elifand  c^lloague,  Mr.  Fletchert-  wei^  i^pDo^t^d 
CommissifHi^rs  for  enqurring  into  the  dimculties 
existing  in  the  (ndian  terrilorics.  Voa  then,  Sir, 
I  beli(|Ve,  became  the  only  magistrates  having  a 
right  io  act;|  with  respect  (o  cJEencfis  comoiitted  iti 
.  that  country  ? 

J[fn  CoUman,'^tt  would  £e  rather  di^ult  for 
Iqc  tp  answer  that  (|tie^tion,  M  it  involves  (as  I 
^ponceive*)  a  Ifsgal  poiRt  ivhtch  I  n)ay  not  be  odf •• 
^uate  correctly  to  decide. 

JUr,  Shcrioood. — If  is  of  uo  cimse^oeoQef  Sir.  I 
trill  «s|c  you,  Si^r,  do  yoa  I^nov,  Mr.  Cuthtiert  Qrant, 
e^wboqi  we  have  heard  so  mjvch  ?  Oiid  yoir  meet 
with  him  in  the  Indian  terriitory.^ 

Mr»  Cokmcm,-^!  did  meet  with  CothW^  Ckant 
whilst  I  was  in  the  Indian  territory ;[  |)9  ^irrep'' 
dered  himself  to  n^  to  be  broqght  to  luower  Cana^ 
da,  tp^qswcr  any  charges  which  Di^lght  be  broiighf 
against  him. 

Jifr.  Shirwood^r-^^hsA  w»a  the  ch?n^c*pr  of 
^M^i  Sir*  generally  i^.tba-t  country  ?  h/^  hi^.^ . 
good  or  a  bad  char^ctef;?^. .  •  , 

Mr4  Coilman* — Mr.  Garifj^  was  ^certainly  4  t^ 
iqfin  parliz^n  Oh  one  side,  an^j  froti^  his  «itii«tioiif 
It  wa^  perhws  iiievi,tablo  hnt  he  iihful^  2^e  w, 
{^latiye  to  the  ui^for^ipnaie  dis|9it^«  w^hjicU  f4^ 
Wd  jp  thf^t  country,  li^e  wM  ve^jr  jpcejiidicefiw 
k  <^b^;JF^pe<^  occordiog  to  goAa^l  i;<epo9tf 
V  h^  jltery  .g9«<>4  character  skf,  (^  m  I  ev«r 

Jfr.  Sfhm»faii>^](^\i  y^  e?f)r  hw  ^^cwiofi  tH 
know  any  thing  of  his  conduct  o^  ihf^  IQi^Jun^ 
as  to,  whether  lie  hilM  %  J¥i(|^W^  of  f>«K«<HiM%  or 
w#f  d|Bi$ir^f8>  of  ssiviug  the  liv^p  W^thos^  who  tnn* 
tfi^red.|t^ta|l^>         ,       ;  :^.^i;.,.^,w^^^uwniU 

iog  mtbf  after  the  ^le  ge^eraUy  epoUn  t<i. 
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It  was,  as  I  think)  spokejD  of  in  terms  6f  pratise  by 
•both 'parties.    '    '■"■■'^'^'"^  .-i^i  .,yy-'-       .  -.  -  Y 

MICHEL  MARTIN,  Sicofri: 

Examihedhy  Mt.^Herwood  thtou^kM  Mirpretvt. 

MartiH.^  was  pfe^e'nt  it  the  battle  oh  the 
19th  Jiirie,  between' governor  Seiihple  and  the 
Half-breeds..  I  Was  dne  that  came  doVtrn  fromi 
Portage  des  Prairies,  havirigfirst  joifled  Mr.  M^Do'- 
%ell  at  Qtri  Appelle  Fort. 
■  Mt,  Shertoood.'^Tyx^  yovt  hear  aAy  speech  made 
by  Mfi  M*D6ne!l  to^  thfe  Indians  or  Hfilf-breedaf, 
or  both  together,  at  Qui  Appeliei      *  ^]\  ^"  '  • 

Martin, — N6,  i  did*  hot  1  lievcr  hieit'd  any,  ot 
'dfiny  being  ixiiadcf."  \  K:' ■'■'.'  ^■'*-  ^''i}:^;''':  ' 

Mr,  SIUrwtiod.^'"D6  jou  thiflfetot  if  ftny  had 
b^en  made,  youf  would  have  beard  itv  or  of  it  ? 

JIfarftn.— Yes,  certainly  I  think  1  shouldi 
-.  jl/r;  SA«*i«?oorf.--S-D6  yoir  know  if  there  was  ? 
Mf.  Pambriin  at  Fort  Qiii  lAppellfe,  arid  would 
hot  you  be  as  likely,  and/liaiy^  ^^  go6d  a  bhanc6 
"(6  hc^ar  one  as  he  'Srould?' 
'  ;?lffl^ftVi.-J-|  khoW  that  Mr  Pambriih  #fe%  Ubere, 
•kftd  thibk  i' Should  have  b^eh  as  likely  to  bear  rt 
sis  h%  cbiildhavii  beefi;  bi^t  I  did  not  h^^i*  any, 
■iior  d6 1  fbeliev'e  that  any  Wis  in^dlj.'  'On  our 
iivay  vire  toef  another  part^.  of  ^ndians,  Sind'a  speech 
-#as  made  t^  them,  as  is  cnmall  Wbeni  pfrtic^^  meet. 

Mr.  Sherwood.-^WiiS  it  to  advjse  them  to  so  M 
'^Btiof  i&jbmjfdd  iii  going  tb:Pbrt<ige  des  Prai<^ 
^©S  in  a  warBarty  ?         ',  '     ;* 

V  .^at^/n.^h^ahi  nothih^^  aboBt  iit^air.  Ingo- 
ing to  Portage  deS  Prairies  I  do  not  know  what 
the  intentions  o(  the  others  weroi  but  I  WaS  going 
'4rith  provisions  to  carry  them  down  tct  meet  other 
«anoes.    I  have  heard  and  I  understood  that  w^ 
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'could  not'  pass  bv  watcfr  beoatt^e'diiinon  Weftt 
.placed  on  the  banks  of  the  rivec  to  pffbVetiViii, 
^nd  for  that  reason  we  went  |!>y  laUd  from  Portagis 
des  Prairies. 

Mr.  Sherwcfod.-r^At  what  disjtahce  dkl^od  ]f>as^ 
t'ort  Douglas  ?  if 

ai  Martin. — We  were  a  g^ood"  way  frofrn  the'  fbrt; 
«6  far^  though  we  cduld  see  it^  we  doiild^not  dis- 
tinguish people  coming  out  of  it.   ' '      •'* "  •  '  '^."  '•  ' 
.    Mr*  Sherwood. — After  you  had  passed  the  fort 
nvbat  occurred  ?  -      "V''!'         •  'm^ 

Mafiin.*^As  we  were  going  dol^rW  we  'Werfe 
iiear  the  river,  and  being  thirsty,  S<^rtt6  of  us  stopr- 
ipedv  ptirbaps  about  ifive  or  six^  to  g^t  tt  idrink.  i 
/Was  one  that  weut  to  the  river^  a|nd  while  iher^ 
I  was  asked  by  a  colonist  What  1  wantfed.  •    '     ■  J 

Mr/'Sherh}Qod:'^Wh9k  might  not  yoitf't7/Vn^  at 
the  river  any  more  than  Jiih?  what  was  s&id  to 
4hi4  .pttPsoB  ?*.'   :.'-'-:.i     .'       :      V;  >■;>..;.--. 'n",  .v.'f^, 

Marttn. — The  man  was  asked  if  he'iWbny  ^^6 
with  us  to  Frog  Plains,  he  was  at  work  in  his 
gardehv^and  I  tookVhim  to  be  a  settler  or  colonists. 

Mr.  Sherwood.— ^H^A  you  any  disposition  io 
Mtki  the: settlement'.^:;' r  .^q  i  --'At^-jaiv^;^; ^ivi o>!i".\,';  ^ 

;JMarrwi.-**Thcre  was  ^^t  aAy,  i^dt  ttife  liast ; 

Mr,  Sherfcood.*^V(h^tiM you  first  s«e  the  atrtn** 
%d  party? 

Martin. — We  were  about  a  mile  and  a  Half  'ot 
'liaM'a  league  ft-om'  them  when  I  first  saw  4hen]» 
•fbd  Hhey  gav©  a  shouf'  of  joy  directly^  aiwl  im'i^i^ 
diately  after  I  heard  a  ri^port  of  a  gunfrom  th4l^ 
fiaety.  Those  of  us  wha  had '  been  dowh  t'^  the 
«ver  to  drink  continued  6n  thferr'rtyui^  tovt^il^A 
-Frog  Ptains,  and  the  English  govemdf  SempU 
and  his  parly,  pursued  us.  When  we  found'oUr* 
selves  pursued  by  Mr.  Semple's  party,  Wte  sent 
one  or. two  that  were  with  us  forward  to  the'Frog 
Plains  to  inforni  the  otheiv  that  we  wero  pursued) 
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w(kd  the  Bois-bfulea  feturnedf  and  I  s&w  one  of 
my  party  going  to  speak  to  governor  Sempie^ 
party.  I  wai  not  quite  clote  to  whore  ^e  was, 
•0  that  I  did  hot  thto  know  who  he  wat.  I  pr^. 
•ontly  heard  ^  rejpoft  of  n^  guo^  and  immediately 
after  they  (th6  English)  fired  another.  As  soon 
as  the  tfecbhd  ^in  was  fired,  t  saw  Boucher,  the 
prisoner  fait  from  hitf  horse.  I  fhdtrght  that  be 
was  kiNed.  At  thte  tliitd  gun  all  >he  gups  fired ; 
after  th6  volley  I  beard  that  one  of  our  people  was 
killed.  I  did  hot  see  him  fben*  but  aiterwards  f 
saw  his  body.  ^  It  Was  on^  Ba'tochey  a  Half>breed ; 
the  battte  omtuiued  for  about  half  an  hour  after- 
wards $iitd  then  stopped.,  I  saw  an  India!n  kill 
governor  Sempio,  known  by  t^e  name  of  fib  de  la 
orneille,  (son  of  the  CroW.)  :. 

Mr:  SkimoifcL'^WiiS  he^  ^teemed  a  baa  In- 
dian? 

.^ar//n.— I  do  hot  kno^  that  h6  wav  l^iought « 
Wd  lodiah; 

CrosS'igamined  by  ifu  Jitdmey^Gtnirat 

JtUomtj/^aierc^-^You  think  it  impossible  tbi^ 
a  speech  should  have  beeh  mado.  at  the  >  Iwrty 
Jtartihg,  because  vou  did  hot  hear  it  ?         Jk 

'JaartiH.^  thiuK  if  one  had  been  made,  I  must 
liafo  heard  it. 

^«tfl/ornl(y-^«ra/:— When  Mr.  M'Dooell  «et  off 
With  tou^  did  you  hear  any  speech  made  to  thsl 
Hiif^breeds  and  bidiahs? 

iJiiartm.~^Mri  M/Donell  ^id  make  a  ^peAckto 
aOBie  Indians  we  met^  but  I  do  not  think  any  was 
ttade  to  the  Bois-brul6«.    I  did  hot  hear  any  J  an 

•*>«•«•  >^' 

^  jiUoTMjf'GtntraL — th  y6h  know  if  any  W«rii 
kRIad  after  the  battle  that  liere  only  wounded  is 
it,  governor  Sample  or  any  <>ther  ? 
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•  M0r$m.i^l  do  »ei  Iciioif  If  ally  wounded  Wer» 
jEiiled  artier  the  battle.  ^  Mf.  Sempte  was  wound- 
ed aod  killed  in  the  beginning,  of  the  battle,  (jth$ 
o^M^ion  being  tepwttd  IM  toitnen  gave  the  eanw  ant-, 
iver.)     '  ■■       „  ,    ■ 

Atlorney-Genetal. — Did  ybd  hayd  any  sluire  of 
the  plunder  p.  . 

Martin. — I  did  not  take  any.  ,        . 

.   Jttomejf-Genefai.'-^you  know  pi|]n4«rwiui  Ukeni 
I  suppose,  and  that  the  people  were  sent  aw^y  ? 
.   .^arifi/i.-— I  .9<^w  an,  mvefitf))^  lit^kihg  of  th» 
things  at  the  fort,  and  I  know  jthe  people  went 
ivikji  but  I  do  not  know  th^^t  thjtsy  kfit^Hfii^  >^,ajr 

Attorney-General-— ^Q  you  know  they  were  not 
«ent?  .  __  ,.,,.-   ,    ;,.. 

,  •^r(tn.—rl  was  at  the  Fdrksj  whe)^  I  W9ni  aAer 
the  battle,  and  remained  there  tW9  <^ayst  and  whelk 
I  returned  to, the  fort  I  fotnid  they  weite  gone*     : 

JiUflrneu-Generai.^^H6iif  many  did  ydur  party 
consist  of  r  i 

r  Mbrtin. — There  were  forty,  more  dr  le$f,  of  the 
JBois-bruUs.  ,  , 

Aitometf-General—VfYi^XQ  were  governor  Sem- 
pleV  people  at  the.  compoienceoieni  of  tho  brittle  ? 
were  they  together  pr  dispersed  ? , 

ytfar/M.*— At  the  bcfginning  of  the  battle^  Mr. 
$emple'8  people  were .  cojileoted  together ;  when 
1  first  saw  theip  they  j^e^e  in  ranks  marchin|^. 
.   Jttorneif^Genercd.-^Q^  you  say  what  paseed  be- 
iweeii  governed  temple  and  Boucher  at  the  timet 

of  the  challengft<^  . 

'^  VI[farjFtf}«— From  the  distanco  at  ifhicb  I  was,  I 

fcjtn  not.,  .   .;  -^    ,  ,r:^.: 

'jHorri^-G^eral-^tiorrdi^  the  firing  begin? 

Martin. — A  little  moment  after  heainnij^  the  sOh 
eond  gUsr  I  saw  Bducher  fall  fi'oni  his  horse;  it 
■wab  mst  after  the  aecqnd  gub,  and  I  am  positive 
they  both  came  from  the  ranks  of  the  English. 
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<    jtitiniff^Gihefal'-^How  do  jbu  kfiow  that  I' 

Martin. — The  stikoke  add  the  report  came  froi^ 
t^e  English,  I  am  sUte. 

''  i^ttomey-GeMral'-lM  yocr  see  Paul  Brown  at 
the  battle?  " 

^or/t>i.-^No,  I  did  not. 

Attormy-Gentral — Do  jou  know  6f  any  mofi 
dian  Batoche  beine  killed  ? 

^arftN.— No,  1  Itpow  but  of  him  on  diit  liide. 
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JOSEPH  LORAIN,  Sioonf, 
:  Examined  b^  Mr.  Sherwood,  by  the  interpreter; 

horain. — -I  went  down  with  the  people  froiA 
Portag^des'  Prairiei  to  Ffdg  Plains^  before  the 
batttef  Our  instruction^  were  to  conduct  prov?* 
sions,  and  I  drove  a  cart  loaded  with  provisions. 
.  Mtr.Shdrwoodi^^yfM  it  your  mtention  t6  pass 
Fort  Douglas,  and  avoid  difficulty  ? 

JCor<mi.-^It  was  fronr  the  first,  and  we  did  pass 
as  far  from  it  as  we  could,  the  swamps  would  nol 
allow  us  to  go  farther. 

Mr.  Shdrwood.^^WM  there  any  intention  to  In- 
jure the  colonists  ? 

Lorain. — There  was  not  any,'  we  passed  the 
fort  without  any  hind  rfmce. 

Mr.  Sherwood. — Did  you  see  Mr.  Sample  and. 
his  party  come  out  of  the  fort  ? 

Lorain.-^— We  had  got  top  far  by,  to  see  theoi 
come  out,  but  I  saw  them  afterwards. 

JIfr.  Sherwood.<^Do  yot^  know  which  party  fired 

first?         ^         -,,'   -;;■>-• 

Lorain.^  <lo  not,  for  I  was  not  in  the  battU 
W^elf.'   ' 
"  Jiff.  6herwood.'i--Th  yoii  know,  or  believe,  of 

any  injury  being  done  to  them  before  the  bsN' 

tie?"  •  ■■  .  ■  •^■■-  -r    ■>  -. 
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£dnim.— I  do  hot,  lior  do  I  belleTe  apy  injuiy 
iiras  done  to  tbom  before  th^e  battle. 

Mr.Sherwooa.r^\Vnj  did  you  oof  goby  water? 

Jjorain. — l  understood  before  parting,,  fnat  if  we 
Vent  by  water  pur  party  were  to  be  fired  updii 
rom  Fort  Douglas,  and  we  were  afraid  to  i^o  by 
rater  fob  tbat  reason. 

c-   '.-  •   -   •      '.■'■-        ■'      '■ 

tfross-examined  by  th$  ^Uomeif-GentraL 

^Uomey-GeMral-^^Hiere  was  you  ddring  th6 
baUle.^  .    , 

Lorqih.—t  wks  al  Frog  Ptaibs,  and  did  iibt  go 
away  from  there  till  after  the  battle. 
,   jfttorMy'(xenerc^--~Did  yoti  never  bear  Ciitbbert 
(jfr'ant  ^peak  ^f  ish  intended  Attack  upon  Fort 
Douglas  or  the  settleiuent  ? ,  ^ 

Lorain.'^t  never  did  Hear  Orani  speak  of  it.    . 
,    SoUeilot  C|f0ii«ral-— Where  was  ybu  when  tha 
firing  be^an?      .    ..  .   ,    ^     , 

lMr9in.^l  was  at  thd  Frog  Plains  wheti  the 
firing,  b^l^aii  ?  ^       ^      , 

SoUetior  GmeroL-—Vtho  was  there  with  ybii? 
,    Lorain. — Belie^rde  ivas  there  and  Paul  6rown, 
out  I  was  not  with  Paul,  Brown^  I  was  under 
My  cart.    Browifi  arid  Bellegarde  were  togeihfer; 
Bellegarde  cam6  there  before  Brbwni^ 

ALEXIS  BERCiER,  Swoin, 
Examined  5y  JUr.  Sherwood^  hjf  the  interpreter. 
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.  JBercfer, — I  was  below  the  Frog  Plains  , on  the 
day  of  th^  .battle,;  when.  I  heard  the  firing  I  came 
to  ;the  Frog  Plains,  and  on  coming  therd  I  saw 
^aiil  Brown,  j^o  wa^uot  iii  the  battle.  He  was 
engaged  with  his  horse  when  I  came.    Duchafftifti 
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was  with  me ;  we  continued  therei  till  tlie  ficing 
fiad  ceased.  .' 

,  Mr.  Sherwood. — And  it  itT  jrom  these  clrcunai- 
titances  you  undertake  to  say  rai|j  Brown  was  not 
iti  the  battle  ^ 

jB«rcier»— It  is,  he  was  not  there. 

Cross-examined  by  the  jSttome^-General 

Attorney-General — Did  you  see  any  armed  men' 
{^t'the  Frog  F^ins  before  the  battle? 

Bercier.~-l  did  not.  I  do  not  know  of  any  per- 
90P  beir^  mad«^  prisoner  before  the  battle.  1  saw 
one  persori  lyii^  down.  I  do  not  know  that  he 
was  a  prifoner^  there  were  no  Bois-brul^s  with  him. 
\.,Attorney-Gene.rat — ^How  many  Bois-brul^s  did 
you  see  ? 

Bercien — I  saw  only  two,  and  them  I  saw  at 
^eFroe  plains.    Wnen  I  heard  the  rest  were 
coming,  1  got  on  my  horse  and  went  away. 
,   *Attom^-Qemral — Had  you  any  codr^sation 
^ith  Cuthbert  Grant,  or  Paul  Brown  ? 

Bjerci&.'T'l  h^d  not  with  either  of  them  there ; 
next  day  \  was  at  the  fort  with  fish,  and  I  gave 
l^rowii  spQ|ie. 

^tfpmet/rCrei^erfdic-^'Eiow  did  %Q|7n  cppje  tp 
Froff  Plains?  '  ^  ;' ^ 

Bercier. — BroWn  came  there  in  a  cart,  and  i(f 
^as  the  only  on^  I  saw  tliQre. 

WlNIFREt)  M'NOLTY,  3wom. 

\  

'  '  '      . 

Examined  by  Mr.  Sherwood'! 

Mrs.  M^JS'pUv.-A.  was  near  the  fort  on  the  daj* 
6f  the  battle.     Myl^usband  was  a  servant  to  the 
dson's  Bav  Gotbpany  for  a  yesir,  for  his  pa?- 
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^ge,  and  then  ia  settler  at  the  colony.  I  stw  go« 
vernor  Semple  go  out  of  the  fort  armed  with  guns. 
I  guesfl  there  were  fiftecii  to  twenty  of  them.  The 
guns  had  bayonets.  I  had  occassion  to  speak  with 
flolCe  before  they  cam«  [And  after  witn  Heden. 
Mr.  Holte  said  if  the  Half-breeds  came*  who  were 
hourly  etpected,  that  they  would  have  tbeir  pemi« 
can  or  their  lives.  He  said  if  they  did  not  give  up 
their  pemican  they  would  t&ke  their  lives.  The 
pjeirty  went  out  as  if ^  they  were  going  to  battle. 
Michael  Heden  and  Michael  Kilkenny  said  on  thehr 
veturn  from  the  (ield  o^  batjtNv  that  they  could  not 
blame  the  Half-breeds.  They  said,  .**  we  ipan  not 
*'  Mame  the  Hall^breedsy  ,we  fired  first,  and  if  we 
*<  had  got  the  better,  we  would  have  served  the 
**  Half-breeds  the  same."     They  both  said  so. 

j|/r*  iSA^e[fte»7(></.-*--'is  M.rchaei  Heden,  whom  you 
speak  of,  the  roan  who  was  been  examined  here 
.as  a  witness?  '  -; 

Mrs.  M''J{oUy.-Ai  is  th4  same  person. 

Cross-examination  by  Ae  jiUotfity-GentroL 

Jtiorney-General—'D'i'A  you  hear  thd  Half-bt'iied^ 
pay  why  they  di^oye  a^ay  the  settlers? 

Mrs.  M^JVoUy. — I  have  hieard  some  of  thte  HalJ^, 
breeds  sayi  they  did  not  want  to  driVe  Away  any 
who  w6qtd  live  peaceably,  and  not  take  arms  £^* 
gainst  them* 

HUGH  BENNEtlilAN,  Sworn. 

Esfaminecl  by  J\)[r.,  Livius  Sherwood. 

Bmnerman.r^l  know  Mich&t]  Heden,  and  have 
aiked  hiim  who  fired  first.  1  asked  bimr  in^  lulj 
last,  and  he  said,  ^'  we  fired  first,  and  they  ar« 
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«  murdeiinff  Brown  and  Boucher  by  keeping  theoi 
Hjn^bl.*'    " '■  •  •  •      •■"■■.•  •    ,"■•■•  "-^ 

Cross-examined  by  the  SoHcilor  Oeneroh 

SoUeitor  GeMral-^'Where  did  he  tell  you  this  ? 

Benhemum;~It'was  In  this  tbwn,  andlie  sent  ttie 
for'  Mr.  M^Kenzie,  sayiAgf  that  he  Would  tell  thft 
thithnow.  .     ^ 

*  SoUeitair  General — Pray^  Sir,  what  are  you  ? 
Bennetiruml-ri  Was'  fbrnbeirly  a  better  At  Red 

piyer.  •    '•  ■  ■    ■  ■    ^i^;,i^*<i;:vi-f^  'i.r,t:  •     -«   •'•    •  .;.• 

*  SoHeitor  Gmtfra/.— -Wal  ^qii  not  a  servant  to  th)b 

Eafl  6f  Selkirk  ?  '  '        '     * ' 

'  Bennerinim.*^\  was  not}  I  came  out  as  a  settler, 
and  not  act  a  servant.    •      '      *  »    .  .     .  :  . 

•  '    *  -  -    •  i  • 

The  Hobble.  WILLIAM  M'QfLLI VRAY,  Sworn, 


•»;',*• 


•    1 1  -    I 


■I  •  f    i;'    I 


i.  t., 


Examined  by  Mr.  Shenopodf 


%     »  •  ■    I        r. 


Jl/r.  Sherwoodr'—Do  you,  Sir,  ki^^^w  Paul  Brown, 
the  prisoned  at  the  Uvt    '      •  •                   -   ^ 
'   Jar.  M^Giliivray.--'Yeai  I  4o.     He  is  in  the  ser- 
vice of  the  North- We^l  Company.  

Mr.  SHerwood.'-^liM  he  been,  bo,  ^ir,  for  some 
time,  so  as  to  enable  you  to  know  his  character i' 
'  Mr»  M^Gillivray.-'ile  has  for  some  years.  Ife 
has  always  conducted  himself!,  as  an  honest  man, 
and  a  faithful  servant.  I  have  always  hear4  )iim 
spoken  well  of. 

Mr.  SherwoQd.--^Do  you  know  the  other  prison* 
er,  frangois' Firmin  Boucher?       ' 

Mr.  Ju^GilHvray. '^Boucher  is  a  young  man,  and 
has  not  been  lone  in  the  service  of  the  company, 
b^t  has  acted  Well ;  his  reputation  is  good. 

Mr.SkeruDood.-Ai  not  his  father  a  respectable 
man  in  Montreal;  a  freeholder.^ 
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Mr,  M^iUivrav.^^lie  ii  a  man  of  gopd  r^piMa- 
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CHARGE 


TO 


THE  lURY  BY  CHIEF  JUSTICE  POWELL. 


ervant  to  thib 


Gentlemeo  of  the  jury*  this  is  an  indictment  for 
the  murder  qf  a  Mr.  Semple,  which  is  said  to  havo 
{j^een  committed  in  the  Indian  torritories,  or  in  a 
country  which  is  out  of  the  limits  of  the  provinces 
of  Upper  or  Lower  Canada,  but  subject  to  en-^ 
<][uiry  by  this  Court  and  yourselves,  under  a  par- 
ticular statu  tej  the  43d  of  the  Kipff,  which  gives 
or  extepds  the  juiisdiction,  originaTly  of  the  pro- 
vince oif  Lower  Oanada,  and  specially  that  of  this 
province,  ivhen  j^jr^n  instrument  upaer  the  great 
goal  of  the  Lower  province^  it  is  certified,  that  the 
ofienc'e  can  be  more  expediently  tried  in  Upper 
jt^anada.  The  first  object,  and  one  of  imporfi|ncey 
supposing  it  had  been  attempted  at  all  to  doubt 
It,  is  to  establish  that  yrp  have  the  jurisdiction  giv- 
en by  the  statute,  and  then  we  should  have  tp 
c;onsider,  whether  the  place,  at  wliich  the  o^fspce 
is  charged  to  have  \)een  committed,  is  without  the 
limits  of  Upper  Canada,  and  of  Lower  Canada,  as 
required  by  the  act  of  the  43d.  Upoq  thefe  points 
we  can  judge  pnly  by  Inference,  and  by  certain 
proof  given  in  testiipony  dunpg  the  tria^  tbfat  this 
Red  River  country,  pr  the  F|rqg  Plains,  are  spme 
where  about  491**  of  iiortfi  |atitudq,  and  from  90^ 
to  100°,  or  there  ahputs,  ofIong|.tude.  I  premise 
by  statins  this  to  you,  and  also  ipentioo  that  there 
is  no  furmer  evidence  to  satisfy  you  of  your  juris- 


{ 

1 


264 


,# 


ii 


It 


1; 


idictioni     Having  thus  prejirisedy  I  shaU  proceet^ 
lieaving  the  remainder  of  my  remarks  on  this  part 
otihe  subject,  till  I  have  detailed  to  yoiif  as  near- 
ly ^s  I  can  recollect  it,  an4  X  believe  that  will  be 
with  tolerable  cprre(;t!iess,  the  very  extraordinary 
evidence  which  has  been  adduced  on  this  very-  im- 
portant triail,  dnd  which;  froqai  the  peculiarity  of 
the  circumistances  of  the  case,  has  branched  out; 
aiid  Exhibited  a  series '  of  evidence^  such  as  |  bei^ 
liieve  never  before  was  produced,  or  allowed,  in  a 
Court  of  justice^ '  upon  a  direct  charge  of  murder; 
but  the  tiatuVe  of  ttie  charge  and  df  thd  defence, 
jjerhaps  rendered  it  OnavoidAble.    The  evidence 
altogether,  however,  amounts  to  thik  '  H^*^^  are 
two  trading  cotnp^ntes,  carrying  on  a  commerce 
Ivith  tHe  Ipdians  to  the  weiftwara  of  this  province, 
th6  brie  for  so  long  a  time,  ,f^pd  So  >xtiensively,  as 
tb  have  almost  acquired,  or  amounted  to,  an  ex- 
dfusive  pb^^esVioh,  br  a  supposed  exclusive  right. 
In  this  trade  they  arb  iuterrupted  by  the  other 
Company,  w'hd  '  said  thiit  tfuy  had  the  excl  usive 
right.     Tnus,  as  might  naturally  be  expected,  dif- 
ficulty arosb  between  thb  two,  and  in  the  prosedu- 
tion  of  hbstilitie's^  they  werb  actuated  evidently  by 
a  ditpbsitipn  to  destroy  eabh  Other.     Tliis,  I  toink 
it  IS  ei^ident^  has  been  proved  to  have  been  dbter- 
mined  by  the  ohe  and  the  other.  '  Kelsitive  to  the 
bairiicular  cha^e  before  yoii';   the  charjge  against 
bouchelr  and  Brown,  it  nas  been  proved  that  on 
the  l^th  June,  f  Bl6^,  the  day  on  which  the  homi- 
cide is  cfaai^d  to  have  taken  place,'  the  settlers 
of  the'  Earl  of  Selkirk,  apd  servants  under  the 
Htidson*s  Bay  Company,'  were,  from  certain  re- 
|>orts  which  had  been  brought  to  them,  apprehen- 
sive of  an  attack  from  the  Half-breeds,  who  have 
been  described  to  you  as  the  bastards  of  white 
men,  their  mothers  being  Indians,  and  they  the 
illegitimate  offspring  of  French  and  English  trad- 
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ers,  bddniG^ing  alike  to  ihe  North-West,  and  If udr 
son'^  Baj  Companies.     On  .the  I9th  June,  it  it' 
necfesfeary  to  recollect,  according  to  th  j  evidence, 
that    they    expected    the   Half-breeds   to'  come, 
frodi  what  particular  circumstance  they  were  led 
to  expect  them  on   this  day  does  not  appear,  but 
it  is  manifest  that  they  w'ere  expected.     They  did 
come,  but  not  to  the  fort,     ft  is  in  eVidetice  that 
they  passed  by  the  fort,  and  went  on  towards  th^ 
river.      When  they  were  first  seen,  notice  was, 
given  by  a  man  from  a  watch-tower,  a  watch  hav- 
ing been  constantly  kept  for  some  time,  in  conse*\ 
fluehce  of  their  apprehensions,  raised  by  the  reportaT 
mat  prevailed.    '  These  persons,  the  Half-breeds, 
did  not  pass  quite  near  tne  fort,  nor  so  far  from  it 
as  t6  pass  the  scittlement,  which  continued  for  a 
space  of  twb  or  three  miles.     Michael  Heden,  the 
first  witness  on  the  part  of  the  Crown,  gives  this 
ac6duttt  of  the  clrcuiustance.     He  begifts  his  evi- 
dence' by'  stating  that  he  was  a  blacksmith,  and 
residied  in  the  year  1816,  at  the  Red  River  settlq- 
ment,  that  hie'had  lived  there  three  or  four  years; 
previous  to  the  month  of  June  in  that  yeiair,,  and 
Was  ther^  on  the  day  on  which  the  indicttbent  ^l-  . 
leges  the  offence  to  have  been  committied..    lie 
goes  on  to  depose  that  he  knew  Mr.^Senlple,  usii'-^ 
ally  known  by  them  as  governor  Semple.  That  the 
'settlement  wad  warned  by  the  freemen  and  Indians, 
as  earfy  as  March,  that  an  attack  was  intended  to^ 
be  made  during  the  summer,  to  destroy  the  set- 
tlement. "  Fort  Douglas,    the  residence  of  MrJ"  , 
Sernple,  he  describes  to  be  on  the  Red  River,  and 
the  settlement  below  it,  gome  little  distance,  and 
extending  from  a  quarter  of  a  mile  to  three  miles. 
In  consequence  of  the  warning  which  they  receiv- 
ed, a  look-out  was  constantly  kept,  ancl  on  the 
I9th  June,  1816,  the  person  on  watch,  at  about 
fix  or  seven  o^ctock  in  tne  evening,  announced  that 
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a  ptaij  of  armed  horsemen,  with  two  earis,  wer^^ 
approaching.  '  ^r.  Semp^e,  it  appears,  .went  to 
ascertain  what  was  the  cause  ol  the  alai-m,  and 
ordered  some  of  his'peaple  to  folio w'him  with  their 
arms,  for  the  purpose,  in  the  wor^s  of  the  fit- 
nesses, of  seeing  "what  these  jfellows  x^anted.'* 
They  phejed  him  to  the  number  of  about  twentj, 
but  had  not  gone  far,  when  they  were  piet  bv  some 
women  and  children,  crjjng  that  itlip  Aair-prepds 
"Were  pomi.ng  with  carts  and  caiinoti,  .and  that  jlhey 
had  tak,en  prisoners  some  of /,hc  persons  j^elooging 
to  the  settlement.  It  does  not  appear  that  a()^ 
very  great  ipittention  was  given  io  this,  ^u|  aftei; 
they  had  proceeded  on  about  a  mile,  when  they 
met  mure,  who  con^rmed  the  report  of  the  wotpen^ 
with  I'eference  to  the  cannon,  Mr.  Semple  sjpnC 
back  a  person,  who  was  prod ijced  |l>efore  Ypu»  to 
fetch  a  piece  of  ordhanpe  from  i^)e  ibrt.  Mr.  Semple* 
and  his  party  proceeded  on,  and  the  Indians  ahij 
Half-breeeds  galloped  up,  and  dividing  tlipin^erves 
into  two  parties,  surrounded  the, others  by  form- 
ing a  line  io  the  shape  of  a  half  circle!  '  One  o|^ 
them,  who  has  been  sworn  to.  be  Francois  Firmin 
Boucher,  one  of  the  prisoners,  came  up  to  Mr. 
Semple,  and  asked,  "  what  do  you  watit,^Vto  which 
Mr.  Seniple  replied  by  asking,  "  wha^  do  you 
♦*  want ;."  Boucher  answered,^^  we  want  our  fort;" 
IVIr.  Semple  said,  «  go  to  your  fort,!'  to  whith  Bou^ 
clier  replied,  "  you  damned  rascal,  you  have  qe- 
**  stroyed  our  fort.'*  Upon  this,  Mr.  Semple  seized 
his  bridle,  and  it  may,  gentlemen,  be  worthy  of 
y«ur  remark,  that  he  called  at  the  same  time,  to 
some  of  his  people  to  make  jiim  prisoner.  The 
evidence  of  Heden  goes  on  to  state,  that  Boucher 
then  slid  o£f  his  horse,  on  the  other  side  to  that 
where  the  witness  stood;  that  he  immediately 
heard  a  shot,  which  came  from  the  Indians*  party, 
a£>d  almost  iastantaneously  a  second  from  the  same 
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clirection.      By  the  first,  witness  deposes,- jthat  a 
Mr.  Holte,  beloh^ing  to  their  part/,  was  killej, 
jlnd  by  the  secfoiiu,  Mr.  SeiAple  fell,  and  thed  told 
his  met)  to  take  care  of  tHeimselVes.     It  was  giveii 
in  evidence,  that  Mr.  tlohe's  gun  went  off  by  ab- 
ciflenU  some  time  before  their  coining  up  with,  or 
'being  met  by,  the  party  of  Half-bi'eeds',  and  this 
witness' swears  positively  that,  li^ith  the  excepttoii 
df  this  aibcidental  discharge  of  Mr.  Holte^s  *gun^ 
tlhe  two  shots  he  spoke  off,  were  the  first  that  wer^ 
ired,'  aiid  he  distinctly  alleged  that  they  were 
discharged  by  the  other  ^larty.     During  the  con- 
tei^ation  between  Mr.  Seniple  and  Boucher,  he 
had  his  face  directed  towards  tho  semi-circle  of 
iSfie  Ihdi^ns  and  Half-breeds,    who  were  arined 
with  guns,  spears,  toniahawks,  and  bows  and  ar? 
rows.  Boucher  did  not  fire,  t6  the  witnesses  kbow- 
fisdge,  not  did  Mr:  Semple!  give  any  orders  to  his 
people  1i6w'  to  behave;    He  states  iilso,  that  he 
saw  ^ome  Indians  'in  blarlkets  at  the  battU,  but 
they  didniot  fire,  that  he  heard,  at  the  time  of  forbx- 
ibg  the  half-mooti  or  semi-circle,'  the  war-whoop 
given ;  he  afterwards  heard  the  Wounded  ofien  oif 
3ie  coloHy  crying  for  tai^rcy.     Mr.  Semple  was 
fehot  in  the  shoulder.'    Witness  With  some  others 
made  .theii^  escape,  hj  running  towards  the  river^ 
and  were  pursued  by  six,  who  fired  at  th^m,  and 
the  surgeon  fell,  and  while  th6  Half-breeds  were 
killing  him,  th^  others  got  acrofis  the  river.     He 
saw  the  body  of  Mr.  Semple,  With  nirie^bthdi's, 
brought  in  by  the  i^ative  Indians,   the  body  was 
full  of  wounds  of  spears.*     The  liext  day  the 
Half-breeds  camel  to  the  fort,  and  Mr.'M^Donell 
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*  The  learned  judge  appean  to  have  omitted  io  his  charge 
to  the  jury,  to  remark  the  contradiction  which  appeared  in  the 
•vidence,  relative  to  the  state  Mr.  Semple's  body.  The  wit- 
■eases  for  the  Crown  directly  contradict  each  other,  Heden 
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capitulated  \rith  them,  that  is  to  saj,  with  Cuthbert 
Crant,  whom  he  also  swears  he  saw  in  the  battle 
with  the  party  by  whoj^  Mr.  Sempie  and  the  other 

{)erson8  had  been  l&iUed.  That.  Grant  ack^ow- 
edged  to  witness  that  he  hadfired  the  day  befor^^ 
and  yarned,  him  not  to  come  again  to  the  fori;  he 
also  swears  most  positively^  that  Paul  Brown,  one 
ojT  the  prisoners,  i^hooii  he  idehtiiies,  came  to  his 
ient,  and  said  he  had  Jcilled  six  Englishmen,  and 
th^t  he  should  be  the  seventh,  and  that  he  wojuld 
take  his  life  before  he  left  the  tent.  Witness  un- 
derstood by  the  six  men,  those  of  the  parly  who 
had  been  killed  the  day  before  in  the  battle^  Th^^ 
the  prisoner  presented  a  pistol  to  his  breast,  but 
was  prevented  shooting  him  by  a  ]nromeni  Ii} 
answer  to  the  questions  put  to  him  up6n  his  cross-: 
examination,  he  says,  that  he  and  his  party  nacl 
been  turned  out<>f  the  Red  River  country  pnce  be- 
fore, and  their  fort  burned;  that  he  himself  was  in 
theservice  of  the  Hudson^s  Bay  Company,  abd  that 
became  totliat  country  by  way  of  JHuason^sBay^ 
and  not  through  the  Canadas ;  that  there  had  been 
disputes  between  the  Hudson^s  Bay  people  and 
those  belongings  to  the  North- West  Company ; 
that  he  does  not  .know  if  the  settlement  ha(^  been 
purchased ;  that  on  the  19th  June,  the  day  of  the 
catastrophe,  the  Half-breeds  did  not  come  to  the 
fort,  but  kept  about  a  quarter  of  a  mile  from  it ;  he 
then  swears  to  a  circumstance  entitled  to  serious, 
consideration,  namely,  that  they  received  no  orders 
to  fire  on  the  19th  June ;  some  of  their  party  had 
bayonets  tq  their  guns ;  he  did  not  go  to  tase  any 


s^tearing  that  bis  body  was  so  full  of  spears-nrounds  that  he 
coold  not  see  wliether  there  were  any  ball-holes  or  not ;  M*Coy 
that  be  \ra8  wounded  in  the  thigh  and  the  arm;  Corcoran  that 
one  of  his  airms  and  thighs  were  broken  and  a  musket  ball  had 
{tone  in  at  his  throat ;  and  Nolin  that  he  was  wounded  in  three 
places  with  balls,  but  Hitre  xa«rt  no  markt  of  spear-'woundh 
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pemicaor  nor  did  he  say  that  he  would  tal^e  it 
from  the  North-West  (Jompanj,  nor  take  theilr 
furSf  nor  did  he  hear  others  belonging  to  their 
party  say  so.     Pemican,  he  stated  to  be  the  food 
prepared  to  support  the  traders.   .  The  Red  Rive^ 
receives  the  Assiniboii)}  and  the j  unite  near  Fort 
Douglas,  and  fall  into  the   Lake  Winniplc.     The 
HalM)reeds,  he  again  admits,  went  by  Fort  Doug- 
Isi,8,  where  they    had  cannon  to  protect  it  froiQ 
attack  by  the  North-West.    It  was  generally  re- 
ported in  that  country,  that  Fort  Gibraltar  had 
been  razed  by  the  Hudson^s  Bay  Company^s  peo- 
ple.    He  swears  positively  that  he  never  said  the 
Hudson^s  Bay  people  fired  first.     Witness  thinky' 
ihat  \then  poucher  replied  to  governor  Semple, 
that  they  wanted  their  fort,  he  alluded  to  Fort 
Gibraltar,  and  he  admits  that  the  materials  of  that 
fort  were  brought  down  in  rafts  to  Fort  Douglas. 
B^rown  spoke  to  him  in  the  Cree  language,  when 
he  threatened  to  kiW  him,  he  repeated  the  words, 
iind  interpreted  them,  he  also  stated  that  he  should 
|iave  understood  the  prisoner,  had  he  riot  compret>' 
fended  the  language,  by. the  signs  Which  he  made,^' 
but  that  he  understood  the  lauj^uage  then  as  W^ll 
as  he  does  now.     These  are  all  answers  to  qu^sr 
tions  put  to  him  by  the  counsel  for  the  prisoners, 
and  his  cross-examination  ^nds  by  his  saying  that,' 
f hough  he  does  not,  of  his  own  knowledge,  know 
6f  any  pemican  being  taken,  yet  it  was  commoiilj 
reported  that,  ih  1 81 4,  some  had  been  taken  from' 
the  NoTth-West  Company  by  the  Hudson^s  Bay 
people.     The  ne^t  witness  is  Donald  M'Coy,  big' 
^viJence  is  that  he  arrived  in  the  Red  River  coun- 
try in  t8l2,  and  was  there  in  1816,  and  that  he 
ilways  heard  that  the  Hudson^s  Bay  people  were 
tfhreatened   to   l^e   turned  away.     That  coming 
down  the  riyer  some  time  before  that  same  year, 
he  was  taken  prisoner  and  s^nt  to  Qui  Appelle^' 
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^ihat  Cuthbert  Grant,  who  is  also*  charged  as  k 
principal  in  this  murden  but  who  is  not  here,  wa^ 
amon^tbe  party  who.  thus  took  the  witness,  and 
Paul  Brown,  one  of  the  prisoners  before  joy,  was 
also  there ;  that,  a|togethfir,.  tbe  pa^;iy  a(  Fort 
Qui  Appelle  amounted  to  fiAj  or  eiixty.,  He  was 
detained  four  or  five  lays  at  the  fort,  and  during 
that  tiofiehieard  one  Francois  Deschamps  say  that 
they  would  go  down  and  destrpy  th^.  colony.  At 
iSfandbn-house  he  heard  Bouchcf,  the  other  pri- 
soner,'  say  that  he  was  gletd  their  inen  had  been 
taken,  and*  w|ien  witness  saic^  therd  was  a  gooj 
many  inore  at  the  colony,  Boucher  answered  that 
they  woul^  destroy  the  settlement  Next  day  they 
proceeded  to  the  settlement,  and  learned  that  they 
expected  to  ^e  attacked,  and  w^re  armed  to  de< 
fend  themselves.  On  the  Idth  June,,  the  Jay  on 
which  the  indictment  charges  |tbe  ofllibnce  to  have 
been  committed,  the  watch  which  bad  been  kept 
np  since  t1i<^y  received  warning,  gaye  notice  of  a 
parfy  jcoming  down  towards  the  settlen^eht ; ,  Mr. 
oemple  looked  tlirbugfi  a  spy-glass,  and  then  cal- 
led for  twenty  men ,  to  acccmipany  pirn,  and  see 
what  they  were  coming  for.  Th^y  accordingly 
tlook  their  arms  and  went  out,  and  were  short!? 
iAer  partly  stirrounded  by  two  parties  of  Halfr 
breeds  and  Indians^  who  Were  genc^rally  painted. 
He  swears  that  he  saw  Grant  and  many  others 
wbopii  he  kn^w,  that  ^ome  had  bows^  and  arrows, 
tome  spears,  and  some  guns.  Mr.  Sem,ple  halted 
ibem  to  see  what  the  others  would  do,  and  he 
saw  Boucher, come  up  to  Mr.  $empie,  and  some 
words  passed  between  them,  but  ne  did  not  un- 
derstand what  they  ^ere,  but  he  saw  Mr.  Semple 
iake  hold  of  the  bridle  ot  Bouche.r^s  horse,  and  of 
the  butt  of  his  tfun,  upon  whiph,  he  says,  Boucher 
sprung  o^  his  horse,  and  he  (witness)  heard  two 
snots  nearly  one  aft«r  the  otber,'  obe  of  whicH 
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killed  a  Mr.  Holte  bejongioe  to  their  partj,  and 
the  other  Mr.  Semple,  who,  oni  receiving  hit 
wound,  called  out  to  his  people  to  dq  the  best 
that  thej  Could,  for  themselves.  That  he  heard 
other  lihoia,  and  saw  very  i^ortly  after  that  most 
of  hit  people  had  fallen.  That  he  was  fired  at 
himself  aa  ne  retreated.  That  he  saw  one  down 
who  bad  been  wounded,  crying  for  m6rcy,  and 
iipon  seeing  his  body  the  next  day,  hfe  observed 
thitt  hid  hettd  h&d  been  cut.  The  party  he  d(%- 
itcrifoed  as  beiiig  French,  Half-breeds^rid  Indians, 
tod  headed  by  Cuthbert  Gr^nt^  but  that  ho  does 
hot  know  whether  Grant  fired  or  n6t.  Many  oT 
the  Half-breeds  werO  painted,  v^hich  he  states  is 
not  common,  a  point  in  which  yo^  Ariff  recollect 
that  he  is  contradicted  by  other  testim6ii)r.  He 
deposed  also  that  he  remained  that  night  at  Fori 
Douglas,  and  that  ho  saw  Fran9ois  Firmui  Bon- 
bher  at  the  fort  on  the  next  day,  with  the  party/ 
bf  whom  he  knew  Fraser,  Grant,  Brown,  and 
others ;  that  he  heard  Brown  ask  for  Michael  He- 
den,  and  say  that  he  would  kill  him ;  that  he  saw 
Mr.  Semple  fall,  and  that  he  was  Wounded  in  the 
thigh  and  in  the  arihv  and  that,  on  bein^  wdunded, 
he  put  his  hand  to  his  head,  and  told  his  |[)eopl^ 
to  take  care  of  themslelves.  He  stated .  (hat  five 
bf  the  colonists  had  been  made  prisoners  by  th6 
Half-breed  pSrtv  before  the  battle.  He  thinks 
the  ffun  which  killed  Mr.  Holte  was  not  discharged 
by  his  own  party,  arid  you  will  recolFec^,  gentle- 
inen*  that  he  Assigned  his  reason  for  thinking  so^ 
ihamely,  tliat  the  ^un  by  which  Mr.  Holte  was 
killed  was  not  fired  nedir  him;  and  that,  if  it  had 
Iteen  fired  by  any  of  his  own  party,  he  shotild 
have  heard  tne^s6und  nearer.  He  also  say^  that 
he  sav^  no  firing  from  his  6 wn  party,  except '  oh 
the  retfeaitby  one  man;  and  he  at  the  same  tim^ 
ivfls  pursued  by  a  Half-breed  on  horseback,  arm«d 
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"lirith  a  sp^ar.  He  says  thafc  Fort  Gibraltar  tvai 
taken  by  the  Hudson^s  Bay  people,  and  alsQ  th^ 
pemican  was  t^ken  by  the 91  from  the  North-Weat 
Company^  These  answers,  you  wl|i  perceive, 
tvere  given  during  his  examination  by,  the  counsel 
for  the  prisoner.  He  continues,  that  hq  know* 
Mr.  Miles  M^Donell,  and  knows  also  that  a  pro- 
clamation from  him  was  read,  but  tbut  he  himself 
reads  verj  little,  and  not  enougli^  to  upderstarid 
the  proclamation.  ,  He  knows  that  two  or  tlu-ep 
boat-loads  of  pemican  were  taken,  in  cQ^eequence 
of  that .  proplamation,  and  in  reply  to  a  (;|uestioR 
put  to  bim  to  ascertain  tlie  time,  he  admits  tbat 
they  wer^  taken,  before  the  North-West  people 
haa,  taken  any  from  theip;  for  you  tan  not  Iput 
liave  obse(:ved,  gentlemen,  that  JDoth  p£irtie^  have 
Committed  similar  Outrages  upon  each  oth^f,'  bu^ 
i^poii  that  subject  I  shall  addresn  you  presently. 
He  continues  by  stating  that  there  was  c&i^(ipr)  a^ 
Fort  l)ou^la8,  and  tnat  before  that,  jtime,  the 
North-West  people  had  been  in  the  habit  oCgoin^ 
down  the  Red  River  with  provisions,  and  ^that.tbe 
llalf-breeds  oh  the  19th  June,  had  provisions,  with 
them  in  carts.  That  ^ivhen  they  werjB  ^rst  sees 
Ibey  were  not  coming  towards  the  for^,  but  going 
towards  the  settlement.  It^r.  Sentple,  hie  sayej/' 
t^ok  hold  of  iBoucher^s  gun,  before  which  they 
were  talking  iogejdier,  apd  that  he  did  not  see 
j^oucher  assault  Mr.  Semple.  He  admits  that  hf ' 
himself  fired  at  a  maB,;but  in  vindication,  saysb^ 
Y^aa  pursuing  the  witness  with  an  intention,  to  kilf 
himi  Bourke,  he  says,  ^ei^t  to  Fort  Douglas  fof 
a  cannon,  by  Order  of  Mr.  $emple  This  cannon,' 
It  appears,  was  sent  for  under  an  impriiSision;  thajt 
the  Half-breeds  bad  cann6n  with  them,  but.jt.does 
i^9t'  appear  that  it  had  reached  the  bf^ttle<^ground^ 
Bein^-  asked  relative  to. the  nature  of  j^e  settle- 
ment, he  states  that  there  were  about  forty  to  fifty 
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ib\t)eA  near  tli«  Iprt,  tM  thdt  weM  iTanieri^ 
and  had  htlMcl  #h«^t  and  po^tciaflt  oti  theii>  fiihna^ 
Which  liMit  %A^(>,  tM  Biei^d  gaihWed,  th^ 
tiMtwitirieM  itJohtl  P.  Giourke^  ^h(^  stafea  that 
h«  4tib  firai  at  thii  rettleidtjnt  iii  Uldy  and  wttl^ 
6ttttroifMifiig^jbu  wilH  ti^e  #hdle  of  tils  tVideocti;* 
it  }i  Mifllctfiit  thai  h«  ebiifirnis,  ih  (6^er)f  pairllcdliilr;' 
(ha  reiM^ril  that  iXity  ^«H6  td  ly^  ^(iilckH  ind  th# 
bther  ^ircUfaittatices,  tib  (b  tHp  time  of  Atf.  SeOH 
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frotti  i  dhiler  kiiirtlj'  f&i'intd  ^ddticl  Mr,  Sl^^pl«; 
Hd  fto^ipia  to  iiiiy;  th^i  He.  aft^i^^^dlr  hie(ii>d  d 
gttii  duaiiy  shots ;  Ho  "^iiikt  oii,  ktid  i^^  '^'  mi^hist 
ofhor^fes,  guarded  b/adtiife  nteh,  ahd  j^^ei^dtiig 
oti;,  Ho  iiiv  ^(Miifil  ttieik  *oit  therr  Irieea  iri  thi^  hukkS 
irtIK  kriit»$  that  th«^  tiljllocl  td  ^a  jo  itotiie  td 
Mf.  Semite;  aakihfr  hhit  if  Ho  yofdU  not  com^  td 
tiis  gdililtidH  bat  Ihfit  1brtm«atelt  Ud  did  hot  ^oi 
h  tney  6red  iit  htin^  Niiar  ilrhord  he  Idit  Mr; 
MpK  H6.M#  4  tn6n;kheel^in  his  ^t;  >ii|i 
k  Handkerclii^f  rdiitid  his  Keadj  pr^sdnt  Hia  pidei^. 
kt^it0e9#;  ftnid  fifibg  it  ifit  J^fiif  %  Wiit^^  irM 
Wouttddd.  ,  Fie  8a#  the  iito  Jsrtsdimri  a(ldr  On^ 
'  attle  at  tht:  fU^t.  Bet^g  aflrkiid  as  to  tfa^  riattrrb 
bf  ihd  rdpbrt  of  whioh  he  had  ij^okdh  ih  a  ibrmd^ 
Urt  of  hii  dvidened^  he  replied  iiatl  thd  fdpo^ 
f'as  thKfc  4hd  Ndrth-West  were  asseBbbling^  ty 
Half-^bredds iVdiii  |ll  cjiHirtet^  iit  Qui  Ap^lk  t^ 
^f  ^^lei^hder  M^Dbdell,  Bdihg  eik»8-cfxkBilne<^^ 
lie  sttttea  ^bi^tf  td  faavd  bejen  si  dtdM^  in  th4 
^bdspn*«  ^f  servicfe  sihcid  the  jj^t  I8I8,  and  tjil 
that  df  tfid  i&f i  df  Selkirk;  has  Hdtlrti  it  repdrtdd 
ihat  Ek44  IS'elkirk  was  k  partadr  in  ihd  ftudtdn'i 
Bay  GditifMmf ,  iM  ddetf  not  kndir  the  contrary: 
xld  dbdydd  Mr.  Sein^e  as  governor,  fidlding  at^ 
th^ty4il'diai«ii«  lihdsdn'a  myCde^^     ¥fii^ 
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ne^  afiid  that  he  knenv^  Mr.  MiletiM^Dondlf  ami 
CiayiDg  seen  him  write»  that  he  helicnrcd  the  signa- 
ture tp  a  proclarnatioii  shewn  to  him  to  be  tho 
i%Dd'ffni\iiQ  or  Mr.  M*0Ondl.  Vou  will  recuU 
bet,  gentlemen^  that  to  the  reading  of  this  pro- 
clamation^ Mr.  Attornejir-General  objected  at  tho 
t)fD«f  but  the  coMnsei  tor  the  pfisoneni  satisfied 
&e  Court  that  it  was  admissible  eyidence,  upon 
the  grounds  which  thej  stated  they  |)roduced  it 
for,  nameljr,  As  the  foundation  for  an  uninterrupted 
chain  of  ^gre|sions  which  continued  from  the 
aat6  of  this  proclao^ation,  down  to  the  very  hogr 
m  wnjch  this  unhappv  battle  took  place;  and 
^ereby  they  coptended  they  should  dlo  away  tho 
charge  of  munder  altogether,  by  shewing  that 
tKese  continued  and  uninterrupted  provocations 
|;ept  the  minds  of  the  persons  engagjsd  in  this  de- 
plorable Contest  in  thatst^te  of  ja^^ravated  excite- 
^nt  th^t,  if  they  failed  in  provimff  that  the  me- 
lancholy result  was  produced  in  self-defence,  and 
iherefore  ji^stifiable,  yei  the  circumstances,  would 
fcquit  the  prisoners  of  malice  prepense,  and 
therefore  reauce  the  killing  to  manslaughter.  I 
conceive  that  you  unU  not  think  it' necessary  that 
the  proclamation  shouljd  be  read  to  you  again. 
Xou  will  remember  that  it  assumed  an  authority 
pver  that  piiirl  of  the  country,  and  under  it,  or  by 
yirtue  thereof,  forbade  the  purchase  of  meat  killed 
thei^,  or  of  other  produce  of  the  country,  pro- 
pured)  or  raised,  within  the  tefrrjtory,  for  the  pur-> 
pose  of  being  taken  out.  The  effect  of  the  pro- 
jclan^tion  was  t<^  produce,  accdrdtng  to  the  wit- 
pessest.  discontent  among ^e  Half-breeds  and  In- 
dians. Thiswlthesff  TBourke)  continues  hisevi- 
^enpe,  (you  will  recollect  that  he  is '^ttow  being 
cros^questibned,)  by  saying  that  he  had  heand  of 
.the  taking  of  pemicao  by  the  Hudson's  Bay  Com- 
^,^y*s  gervaikts ;  that  Michael  fied^h,  the  formsr 
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Wilnetit  wail  at  he  belieyes,  ^t  (ha  takin^a;  of  Fort 
Giliraltar,  and  that  he  (withest)  saw  the  materi^ 
vf  that  fort,  as  he  believed,,  brought  jdown  ill  np <)• 
to  Fort  Dbugdas,  in  the  litter  tm  of  May  of  th9 
jrear  1816.    He  k^s  alsb  that  Mr.Seihple  ^ 
pis  pebple  irefat  out  to  protect  the  siBttlcrrst  abd  he 
adds  tb^r,  if  thejr  hAd  been  ib  the  fort,  he  doea 
toot  thi'dk  that  the^r  i^puld  KaVe  gone  out.    Their 
kppri^heliiiori  of  being  attacked  lirose  froin  reported 
threats  of  an  attack  u^ion  the  settlert  oehig  In- 
Wd«(|,  aild  4\6o  from  their  bovine .  |;»een  driveii 
kway  the  last^e^r)  ahd  after  the  mb  iunei.  the 
llalf-bk'eeds  did  driVe  awaj  the  aettlers,  who  wer6 
^heVi  in  theirjpower..  In  akiswer  to  a  question  froooi 
Ihe  tlrowii  omcers,  he  said  that  the  .HaUr4>reeda. 
^uidhave  %8dEiped  from  anj  pursuit  hy,  thf  Hudr 
jioh^s  Bay  ipi^pie,  tbey  bein^  on  horseback,  knd 
that  witltout  a!oAndoninff  their  ckrtt,  lis  thb  rbacl 
V-a^  a  pUtib..  Hiigh  McLean,- atoother  vitn^sil  op 
Ihepkii  of  the  ^rbseoution,  also  resideq,  ill  1816 
^t  Fort  Dobglds;  he  confirma. the  preceding  ,wit- 
hes^es  relative  td  the  reports  of  an  intended  attap|c 
Vipiop^  the  -coloily,  and  that  upon  the  19th  Juile,  h% 
isaw  the  Half-breeds  making  towards  the  ,hoMsea 
of  my  Lord  Selkirk,  ujfwh  which  Mr..Semple  W^nt 
<t>ut  with  about  tv^t?  oaen;  th^  BruUs,  bei  repre- 
sents, as  being  seen  fh>m.  a  apot.  near  the  fort,,  at 
'about  a  mile  or  ^.  mile.and  a  half  distance;  cpming 
towiards  the  Woods,  which  were  aboylB  the  settle- 
inen't,  and  betWeeti  it  adfd  the  fort;  that  be  went 
^tb the  fott, ^i^ebnain^ theret  till Bourke cajopie 
iTblr  thb  cannon;  he  went  with  fa»ra  knd  droti)  the 
eart  foi"  iEibbut  a  mile,  vvhedi  at  a  diataoois  of  about 
half  a  mile  farther*,  he  sa#  k  mimbef  of  men'od 
horsebkckv  riding,  among  Mr.  3^hiple*s  people, 
jipon  which,  by  Bburke*s  direction,  b^  re^tiiriied 
With  the  cannon,  to  the  .fort    He  atate^  that  hei 
^iid^  Bouike  aflerwarda  at  the  place,  wliere  fa« 
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had  left  hioi  #heA  ha  retuhii^d  With  the  eannor^/ 
and  that  hto  Ivas  wounded ;  at  this  moment  four  or 
five  Aton  came  up,  who  advised  him  to  return 
hatl^  WbKsh  he  did,  several  |iertone  firing  at  tbem ; 
hfe^ng  'asked  if  be  knew  any  of  them*  he  answered 
fhat  he  did  not.  He  mentioned  that  the  Frog 
PliHbtt  Wet«  two  or  three  taiiles  below  ihe  fort.  A 
1lii|;4  party i  he  stated^  came  to  the  fort  the  day 
JftEmowittt,  and  amoncst  them  Cuthbert  Grant, 
virhdHi  he  then  knew  for  the  first  time.  He  also 
gaV^  evidence  of  seeing  a  number  of  dead  bodies, 
dt  the  dky  ft/llowihg,  and  among  them  that  of  Mr. 
S^Ofple ;  that  dne  of  bis  arms  Were  broken,  and 
ioWd  of  Ihs  thigbsf  and  it  appeared  that  a.  ball  had 
ptflktid  ihrouj^  his  throat  add  head.  ^He  closed 
ni^'ixieiAiinatron  in  chief  bv  s^ing  that  he  saw  the 
^rfeorfer  Boucher  also  at  ithe  fort^  on  the  next  ^Jay^ 
^2lh  Cilthberi  Grant  In  answer  to  the <  cross 
^^tfibiiy  he  tfaid  that  it  wks  Mr.  M'Donell  who 
hid  9iim  go  Wrth  the  cannon,  but  he  ^ded  that  he 
}kld  'do  ammumtk>n^  nor  any  orders  to  fire ;  that 
th^''^tdofBt'B  wer6  plundered  of  some  of  their 
gbddt|  \)y  l^e  Half-breecik  after  th^  battle,  but 
■WHit^  notk  of  theMi  murdered,  though  completely 
111  th^feii;  pbWer.  Patrick  Corcoran,  another,  wit- 
tiki$Sr  hvirodUces  his  testimony  in  the  same  way, 
alatitig  thidt  he  was  at  Fort  Douglas  in  1816.  In 
tiM  spring  of  ihat  ^earhe  went  with.a  party  to 
4ui  Appile,  and  on  his  return  he  was  tnaJe  a 
^teoner,  ind  carric^d  back  to  the  North-West 
fdft,  where  it  Was  the  generslt  talk  that  the  settle- 
itiehf.  was  ^o  be  aittacked.  There  were  not  maoy 
I(i<dian8  there;,  but  a  good  number  of  Half-breeds, 
soiiie  6f  whom  told  him  of  the  intended  attack. 
J^iigiiaan  or  Bc^torihois  was  at  Qiii  Appelle,  also 
Oiblhbcirttjrant.  'Witness  related  these  converse- 
tiohs  WU)^  he  riiiurned  to  Fort  Douglas,  and  that 
he  had  h(^  Puihbert  Grant  say  ibatth^y  went 
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gokig  dovo  tp  yiMt  Mr.  ^obei^t^oi^,.  who 
^ef  what  the?  coi^i^  do.  Oi^  i\^%  |9tn  JuW  h« 
WM  nt  t^ort  Dou^la^  qot  iq  tl^^  battle,  but  in  ttiS 
fort  i  be  saiT  the  party  go  ouj  with  Mr.  SenipU^ 
aqd  the  settlers  ana  woipen  come  cryjng.  On  the 
next  d^j  he  saw  iooie  H&il'breedip  pome  to  th^ 
fort,  ai^d  he  mw  both  thu  prjsopers  there;  he  alsd 
faw  ^he  corpse  uf  governor  Sernple ;  anj  C|ithbert 
Gf9Df,  be  fiiao  statei,  he  saw  a^  the  fort,  '^fng 
cross-examinftd,  hf  sa^-s  thai  jt  ^as  in  the  montQ 
of  Afajr  )81Q,  thi^t  he  ^as  at  Qui  ^ppelie,  whicH 
'e  describes  a^  about  four  hundred  nifeB  (rooj 
^ort  pouglas.  tie  ||a«  beefi  seven  jears  ip  tbf 
[iiclson*9  oaj  Cpii^piii^y's  service;  ]ie  ffkw  For| 
ibiitltar  aAe/  it  was  tak^m  fil^d  the  pnatenalj 
brought  down  to  ^or^  jD|ougi^|.  When  thej  sail 
the  J  Wf;re  gping  io  vjM^  |iob^r|tc»<^n,  theV  anddei 
to  4b?  circutQafance  of  Robt^r^j^on  haying  (faicei 
Fort  Gibraltar  i^m  th?i  Korth-yirest  Companv^ 
ftobertsofi  W98  jp  thf  a^fTico  of  the  lliidsoh  p  fiaf 
Cqmpi^nj,  aqd*  as  wjtqess  ^iinks,  ^as'i^der  the 
orders  of  Mr.  Semple,  jbj  wbpfe  orders  witness 
hiinself  went  to  C^^ut  Appen<e.  |Ie  s^^vs  that  b| 
does  Qot  tcno\r,  i^or  di^ho  $;yer  boar,  tna^  panned 
were  planted  pn  tbe  b{^n)qi  oi  thp  nirei'  to  prayen| 
^be  |!forth-West  pfioplf  from  goinv  ^pwn. '  fi# 
a)$o  9aid  thp^t  he  had  l^apd'tbfiT  il)e  Norfh^Wiast 
people  wei^t  doiyn  to  ^Itbin  about  a  da^^s '&fi[ri^ej^ 
jroim  the  fori  in  capo^p,'  Y^ben'ihejr  ^iselahi^ji^ed. 
and  pqrsijeil  ttieir  rqute  by  land,  tio  sWof^  that 
bf  himself  b^d  told  thepn  a^  4^i  Aj^patle  'iEat  Mr! 
)loberts9p  woul^  not  slop  ao^^persbns  pWinff 
qiiietiy  ^olnrn  or  up  ib^f  n^^r*  The  next  iivitiieiu 
is  f^r.  p.  C.  Pambfiin»  but,  j^entl^ipeii,  I  consKle^ 
it  unnecessary  thf^t  (he  'te$;tiiiiQfiT  should  %p  rcil(| 
fqtthe^r  to  you,  ^9  ypii  wlU  dbtiibtles^  i^micmber 
its  js^eoeral  tenpr,  and  its  very  contrjidjctOry  natnr^. 
hdtifA  ttie  itat^  of  mj  eyefi  cjoes  not  permit  mo 
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'■'\p  i^ftd  bj  i|andle  light,  but  I  am  litisfied  jrott 
"Will  remeniber  its  geoerfil  tendency,  and  the  par^ 
<icu|ar  pbtnts  shall  Wadvef tied  to  bj  me  In  the] 
<C'}*irse  of  on  J  observations.    The  testimohj  on  the 
one  side  and  on  (be  other,  is  aUiiosi  all  from  the 
fervAnts  of  tl^e  'contending  parties,  and  differs  in 
illmos't  every  material  ^^^^      The  very  first  whreb' 
raseiits  itself  is^   who  fired '  first. '  Oiie  swears 
eremptoril?  that  it'  came  from  the  HalAbreeds,' 
pd  gives  you  bis  i^easons  tor  so  swean^ ;   also 
"  proving^  as  fair  as  bis  iesUmohj  can  piro^e  it,  that^ 
py  this  sKot  an^  another  Trbm  tKe  fame'  party 
bicH  instantaneously  followed,  ^  Mr.lfolte  anc^ 
'r^  l^eniple  were  killed. '   On  tb^.  o^r  hand,'  it  has 
len  sworn  to, '  wilh  equal  posftiveness,  thai  when 
.  jey  eaif  eapb  other  ill  tbe  (eld,  IBoucben  one  of 
•^ibe  prisoners,'  from  bif  makine  s^ 
iifrtt.Mt  fisitaitfcei«itiy  of  Hali^breeds  to  ffnquirei 
i>|rHat  I{^fb|i5^ii's  Bay  p«Ppl^)  or  settlers,  wanted, 
mhd^b^y  say  positively  imVtifiE^Ushi  or|^vem- 
*^or1Seinple^paHy,'£fed  first,    It '  may  bpi  proper, 
mix  the  present  moment,  to  notice  an  argument  that 
^s  been  insi&tecl  upon  relative  to  thecfnoe  charged 
^^l^inst  the  persons  named  in  the  indict'medt.    It 
^lias  beeii  oontendedy  liy  the  counsel  for '  the  de- 
«:^9ce,'' thi^t  this  melancholy  affair,  ending  in  the 
fjpeatlivof  tifenty  two  perspiis,  ought  not  to  be  con- 
fidered  as  murder,  out  as  a  great  jtrespa^s,  the 
i;oipitr|^  beifl^^  f<^^^  peculiar  circumstaiicesi  |n  a 
condition  which  put  it^inbabitaints  oiii  of  the  pr* 
!^|iinary  protection  of  tne  law,  the  indfvidimls  tbrm* 
-log  these  two grejat  companies,'together'  Y^\ih^  their 
'^Bervants,  being  in  a  state  of  bostifity  towards  each 
^Wtber,  and  by  their  mutual  acts  of  violence,  torm- 
f^ns  a  s^t®  of  a^rs  similar  to  that  of  tb«  ancient 
nobles  and  their  aclherents,'  duiirig  tKe  contests  of 
^ibe  barons,  under  the  teudal  syMein.    But,  gen- 
tlemen, happily  we  do  not  livt  uiid(^rtfi»' feudal 
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bystcpa;  those  dajs  of  discord  and  confusion  htvi 
diifsed,'' and 'with  thfetti  tbosd  conitnictions  of  lai^ 
ai^licftble  only  to  fiueh  a  state  of  &fiaii^.  Another 
JBKcu'ihstance  worthy  of  your  observation  is'  the 
iatide  i>y  which  you  acquire  the  jurisdiction^  and 
16  mature.  Although  this  province  had  no  juris* 
dicfibh  tillgivcn  by  the  statute  of  the  43d  of  the 
It^i^,  upon  which  the  indictment  is  founded,  pve^ 
bCRinibies  coinmitted  in  what  is  called  the  IndtaiDflir^ 
rf^or^^,  yet'that'act  coitipletlily  es<abh*shes  th»i)b^- 
^H  unaer  the  provisions  contained  therein,  and 
which  have  been  strictly  attended  to  in  the  casi 
{before, you;  the  instniments  under  the  gk-eat  seit 
bf'thc  Lower  province  hiivin^  been  given  in  «rvi^ 
y^hcei  and  in  additfbh  to  giving  the  jurisdiction^  i^ 
pi^Vides  for  the  exercise  of  it,  in  the  same  mannet* 
iQ  ijvery  particular,  as  if  the  ofience  had  been  ac- 
tually (iominitted  withii)  the  district  where'  the  trtf 
«iT  Islield.  What  i^  crime  here,  is  crime  in  thoM 
wbsteh)  terntories ;  what  constitutes  mtirdcr  h^re^ 
cbiistitut^s  tmirdei*  there ;  and  the  offence  is  to  be 
iscbrt&ihed  iA  the  samiB  way,  and  if  corivicted  of 
lihy^  G^nce,  then '  the  offender  is  to  receive  the 
iiatbe '  puniBtiment,  as  if  oommitt^  here,  in  tH# 
fioihjb  district.  Then,' gentlemen,  you  !are  called 
upon  to  consider  this  a  crime  charged  against  th« 
prisoners,  (though  cOmn^itted  neither  in  the  pro^ 
vrnces  of  Uj>per  or  Lower  Canada,  lind  wltnotit 
the  lioAits  of  any  civilized  govarhm^nt  6f  the  Unit- 
pA  States  of  America,)  in  precisely  ^1^  Same  man- 
tiei"  ai<  though  it  had  fo^h  committed  actually  with- 
in the  Home  district.  The  first  point  to  satisi)r 
;|^oqrselves  ildod  wHf  be,  that  the  persons  charged 
ar^  fnfdct  killed.  tJpon  that  part,  of  the  subject 
vbu  pan,  f  imagine,  entertain  no  doubt.  Various 
tof tresses  detail  to  yon  that  they  saw  the  corpses, 
afid  i^ssisted  in  burying  them.  There  can  then  be 
^b^  reaionsble  doubt  of  the  honncide  having  bee» 
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i^fttjon  vilV)b«}  bjr  whoqii  was  it  p^rfetratecif  an^ 
,|Kith  r^ard  jto  %  prispnewi  lip!^  tiMJj  araseW 
ff^py  a^ijeMi  hj  ihe  avicMc^  p rodue^  op  botk 
jpucbs.  Relatiy^  tp  l^aiil  Brawp,  tberp  appearsy  | 
|b^)^,  j^  f  videoi:^  agaJDjstliiinf  bpt  that  wbiqh  a« 
riMs  jfrpm  h<9  PWP  iollj  pn,  Uie  opi^t  day^  as  detailr 
ipd  Ml  i^y  testiispppj  giveq  by  Micbae|  Heden,  ihe 
^st  i|ri4aess  eiapin^d;  OD  (be  pa^ri  «>f  tn^  prpmciit 
&p ;  hie  s^parSf  ypu  Will  roi»ainber»  thaWph  tM 
fc;  ^row^  ciftQif  iptp'His  tfiiot  apd  pretepted  4 
|))>tvotfit  biP»  ea^i,Bg  IP  tbs  Cre<s  laogUi^»  ^»  that' 
ft iip be\4 )u^*d ^< Cpplbbman)  and Uiatlie should, 
{*  J^  tbc|  aey)^n(b»**  apd,  wMiess  says  iH^t  be  d'4 

iiuppw  iN'*  b*i  we8J»i  mwP  ^^^j[  tbe  day  ber 
jfelTB ;  ^ipj^l,^^  ilihis  i^itpesa,  i^ete  »  pppe»  1^  tbjnk, 
jfetisiyt^' »9J  t^^W»wy  >^  Browp,  wbiUt, 
^p  ^  p^tber  b^*  ^  W  sworp  ppjittiy^ly,  Jjy  witf 
pSii^B  wKp  )!Ker0  ixi  ibiaipp^^  wll^  ^  at  tbe  time 
4^.jjyie  firu?^  thjit  bfi  va?  not  m  tbie  HaiUe^  I  tbinlp 
J0rP9»  ll^  i^MUspif^p^^  etyid^pce  pf  ,^e'  Papadiap 
fri^!\if^aa  exa^niiijed^  (pucb^rip  it  is  mapiiest 
j|;|^tiiiE».^t/]b^V  tbe  spe^nie,  o^  aptipR,  ifer  tbat 
,|V)ip^$s  j^t9JtiB»  t^i  l^  himsfilC  vas  ejac^piped  a 
lihfH^  dTsteftOft  b^Jp^  tbe  Vr^g  Pla^,  addt  tbat, 
gp,  heamf  ^e  4f«li  fi^og,'  he  wepit  ijp,  apd  saw 
J|rp;ii7|i;  wlp  b^iwst  arriYcd  with  j^  cart  of  pro^ 
f Ji^p^  of  iirbiflb  1^  bad  charge,  a  ciri^^t^pce 
yg^J4^jfio>iff^  %e\y  ip  keep  him  ^wayfrpm 
tjj^  bqMl^.  fi^p^  were  »re  twp  wto  ^weair  ppsir 
twHJr  watte  ?|a^  up)  ph  the  l^tti^rgroupd,  and 
jbftre  19  opl^  ftpe  ciiH;uj«i|»tapce»  (wbid)  certaiply, 
#  jFP»  credit  th§ :  witpif s«,  Vo^  eptirely  frpm 
iMWaeto  tb^J^afceP  ig^iw*  firpwp,  paipely,  what 
9ij^9pd  ib  |led.e.p>  tept  I$p  ppe  swearing,  that 
\^  i^yf  Mo  qn  ij^  gronpd  ajt  the  Mia^  of  this 
itftct  W  ts^WP  «hewipg^  fi  i^sij^iye  aUbi,  i  tfciafc 
;^W;  i*iiU  ba?Q  pp.  dific^y  in  ?^wjgi,(i>|kl  ,t||i«*» 
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i^  pi^rABCt) J  clear,)  that  th?  prisoner  Paul  Bmwil) 
jnrat  not'  od  tha  ground  at  tbf)  time  of  thfs  batf 
lie,  aocf  consequently  could  pot  have  perpetrati^ 
kd  the  crro)^.    'With  re^rebce  to  Boucher,  j|  i« 
ipertainly  ecjuQlly  clear,  that  he  was  there,  and  yom 
are  to  exaiuine  what  share  he  took  in  the  proceedr 
|Dgf.     The  coqimenceinent  clearly  was  not  witii 
himrthe^,  fhat  is  hif  party,  whatever  might  have 
beeD*  tfieir  original  motiye,  or  real  intention,  m 
pming  to  this  part  of  the  country^  had  certaiuly, 
at  the  moment  ^hen  the  unfortunate  Mr*  ISeinpif  ^ 
jnarched  ont,  (under  perl^ajps  an  idea  tliat  he  lia4 
authortiy  for  any  ineasuire  be  might  adopt,  er  per- 
haps with  a  view  to  ^certe^in  the  object  of  an  arm* 
ed  force,  and^^b' afford  protection  tp  the  settle*- 
ment,  \^hich  had  ^iiecome  apprehensiye  froia  th<^ 
reports  of  an  intended  attack,)  the  Botf-hrules* 
party  had  ciertainly  given  no  ofl^pce*  por  offered 
any  msuif.    Their  baying  beei^  perceive^  passing 
ibe  fort  at  ^dift^ce,  led  Mr*  IBeuiplf  J|fi^  dwecl 
some  twenty  mien  to  ibllovpr  him*  |o  afi^  wW  thei* 
jfelJowB  wanted.    Voucher,  from  tfae/^idea^of 
-several  of  the  witnesses,  advan<;ed  towa)rd%  M)^ 
Semple,  and  the  testimony  as  to  what  pi^ssed  Ip 
this:  J^ucher  enquired  of  Mr.  Sa^nple,  ^/what49 
i*<you  want,"  who' rejoined,  *Vwhat^o.j|Op»  ||»9fi' 
the  answi^r  was*  ^^  our  fort;"  to  thfsi  Mr*  Sep^fi 
replied^  ^  go  to  you  tort;"  ppuchef  tbfiv  (pdi 
^  you  damtied  vasca),  you  haye  d^  strpye^  pupfoilk'* 
ijp  to  this  tiipae  there  does  not  ^ppptir  to  haveliNWfi 
f|ny  4et  of  vioiencf ;  ^he  language  "^as  eertainljr 
fiolent,  and  calcul^t^  to/pfovokf.  '  Thos^  who 
^re  ^ar  to  Mr.  Se^iple  ^t  tbiia  tupe  ipeprestfirt 
thatt  dt  this  toomeiit,  be  tp^  hpld  pf  thp  bridle  of 
l^oucber^s  horse,  and.  of  ipe  butt  of  his  guQ,  upp* 
,  f  hich  Bpucber  slid  off  bi^  horsn  en  the  oppp|il$ 
•id^i  sbd  oiade  hjs  escape.    This  formtf  the  whelft 
•f.^e^vi(l<^Ace  agiioi^t  3oiich«r|  »^  |»r  a«  relMw 
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(o  (lie  19tb  Jurie.  On  the  20tb,  he  Is  proved  fo 
have  been  among  these  who  went  to  the  fort,  so 
that  the  evidence  as  to  bis  being  one  of  tlie  partj 
18  complete;  Before,  convicting  ttic  prisoner  for 
being  guiitj  of  murder,  you  mu^t  be  satisfied  of 
the  malice  prepense  of  his  mind,  and  it  is  ](iecess»^ 
vy  that  i  mform  you  that,  where  it  does  no.t  clear- 
ly appear  so  as  to  be  capable  of  open  and  direc^ 
jproof,  the  law  always  supposes  it  to  es^ist;  it  takes 
the  circumstance  of  presence  as  a  proof,  aiK^I  puts 
it' upon  the  person  chained  to  clear  himself  It'om 
the  allegation,  by  proving  circumstance^  wb^cl\  al- 
leviate the  ofience  to  manslaughter,  or  render  \\ 
justifiable  homicide.  Thus,  though  there  is  po  e- 
vidence  (hat  Boucher  took  any  part  in  the  batlle^ 
and  certainly  none  that  Ke  killed  an^  bpdy,  yet,  if 
he  came  up  there  with  an  ill  intention.. then  the 
law  consi(fers  him  guilty.  It  is,  therefore,  not  to 
be  wondered  at  that  the  extraordinary  line  of  de- 
fence, which  has  be^n  taken  by  the  counsel  for  the 
prisoners,  should  have  been  adopted.  When  the 
^evidence  was  drst  gone  into,  an  extraordiiiary  la- 
titude was  given,  (rom  the  very  peculiar  nature  of 
the  whole  case.  Ordinarily,  virhen .  a  person  is 
charged  with  murder,  to  diminish  or  alleviate 
the  oflTence  to.  manslaughter,  the  accused  must 
fthew  such  a  immediat4> impression  of  mind,  arising 
j&'om  ag^avation,  that,  in  its  exasperated  state,  it 
Was  incapable  of  controui,  and  that  there  was  no 
interval  Siifficienl  to  allow  the  minc^  to  cool  from 
the  efiect  of  the  ^provocation.  In  the  case  befoce 
you^  a  long  chain  of  circumstances  have  been  gone 
into,  to  prove  the  exasperated  state  of  mind  in 
wbieh  the  servants  of  these  two  great  companies 
were,  o^ing  to  mutual  and  continual  attacks  npon 
«ach  other^s  persons  and  property,  a  staiite  of  jjpQrpd 
which,  it  is  contended  by  the  prisoners  counsel, 
was  continiiaUy  kept  up  by  untnterruptt^  A|SSr^»^ 
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tlofiis;  fi^d  it  is  thus  they  account  for  what  in  a  ci^ 
viliccd' country  would  in  itself  be  sufficient  proof 
of  a  criminal  intention.  Thejr  stated,  and  endea« 
youred  to  satisfy  you  by  eyidence,  that  the  reasoli 
for  their  riding  in  what  might  be  considered  as  in 
kfm'ed  array,'  Was  merely  to  protect  their  person* 
and  property  from  attacks  wnich  they  apprehiend* 
ed  would  be  made  upon  them,  and  they  state  that 
this  apprehension  arose  from  the  circumstance  of 
iheir  having  been  previously  atta<iked,  and  their 
provisions  and  property  taken  frop  them.  Th^ 
north- West  Company,  it  has  b^en  stated,  are  the 
masters  of  ah  immense  number  of  servants  of  dif- 
ferent descriptions,  and  carrying  on  trade  over  an 
immiense  territory,  where  WoVisionS  are  hot,  in 
in&ny  places,  ame  to  be  oi>tained,  and  that  the 
Red  River  country  is  the  place  where  the  bufialoe 
abounds,  and  from  whence.  Up  to  this  period,  they 
Were  in  the  habitof  obtaining  those  supplies  from 
ihe  hunters,  which  their  tra»e  rendered  necessa- 
jrv,  but  which'  from  the  conduct  of  the  Hudson^Ji 
^ay  party,  they  siiy,  they  could  nbt  expect  for  thei 
future,  because  it  is  put  in  Evidence,  i^you  believe; 
^e  tesjtimony,  that  it  had  been  seiised,  and  taken 
from  them  by  the  servants  of  the  Hudson^s  Bay 
Company.  l!he  first  evidence  upon  this  part  of 
the  subject,  is  a  proclamation  of  Mr.  Miles  M*Do^ 
iiell,  as  governor  of  Ossiniboia,  and  wbicb  the? 
state  was  acted  upon  by  their  pemican  being  seized. 
It  ^as  insinuated  that,  if  the  object  WM  merety  to 
jiend  pro\'isidns,  they  would  have  beeti  sent  in  the 
Bsual'liaetbod,  by  water.  To  rebut  this,  evidence 
iiB's  been  put  ih'to  sliew  that,  unless  they  went  by 
fand,  from  tfie  qature  of  the  country,  there  was 
iitf  passage  etcept  in  view  of  the  fort,  and  this  they 
inaKe*  appear,  'indeed  it  is  Adt  attempted  t&  be 
contradicted.  Another  cirteumstance  may  as  ^  well 
Ihi'  j^iotid  .here,  as  it  aocounti  perhaps  for  their 
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jjieipgiQiiear  tbe  fort,  at  ihfijiaii$:t]ieir  >fere  t}«. 
pyprifi^ ;  they  stats,  wpd  give  eyklence,  that  a  swamp 
nrvvented  their  passing  jt  at  any  greater  diBtancp. 
Q/he  priaoiiers'  CQunyel  contend  ppon  the  ivhole 
^1^  whiej)  they  hare  made  oiitt  that  they  ^ere 
apprehensive  of  peins  attacked*  and  pf  h^ripg  ibosf 
nro^i9ioD6, .  ( vhich  (hey  allege  it  was  iiKhspei^sa- 
pie  should  meet  the  canoc^,  yrhich  w^re  expected 
from  Montreal  and  Fprt  Williamf)  t^kpii  from 
ihem*.  ftf|d  that,  therefore,  it  wa9  onl^  m  c^t  o^ 
coQimoo  prudence,  or  ^hsplute  n^e^sMy,  to  ^en^ 
»  guard  with  them,  and  they  allege  thf^t  that  »as 
the  Aniy  xi  on  (or  their  appeniring  a^ed.  T^y 
go  farther,  and  coDtend  that  they  h^^ishev^p  tbat^ 
ihojigh  armed,  they  acted  in  ptrjct  eompii^nce  with 
the  orders  ifhiph  had  been  givem  by  Mr«  lyi^Ppneli 
at  Qui  App«Ue»  which  w^fc  to  avoid  the  HMd^n'f 
pay  people,  if  ppssihle,  jpcl4o  go  a^  ff^r  ^om  tbf 
ibrt  ^  piticlifiahle.  Qn  the  othfr  band*  g^ntle- 
iBpn,  and  it  is  for  your  consideration  to  which  the 
truth  belongs,  it  is  cQntendpd  th?vt  siH  this  is  more 
pretence,  find  that  the  taking  ipf  Provisions  was 
merely  if  pretext  to  coyer  whM  h9^4  long  been  eo^ 
iered  into  and  decided  upon*  yi^  ^  de)t£^i^te  pjaa 
to  destroy  thi^  settlement  of  tho  J^aH  pfSelkir)&. 
In  support  oir  tlus  go^itjoo,  thev-hatc  gone  jntQ» 
evidence  pf  a  large  tiuroW  of  Half-hriBiedsf  and 
otheriii  Msombling  at  Qm  AppffHc)  Ipr  |»pstiie  pur- 
looses,  imd,  «ccQi::ding  to  some  of  the  witnesses, 
they  w«re  prepstred  m  sggFessioQ  hs  h^i^guei 
being  mode  to  them  ^  an  ii^mm^tory  nature, 
and  hj  presents  jheing  given,  jEHadptherjjfie^ne  cal- 
l^ulated  tpeieite  ih^  to  %i  cpmjtnipsipn  of  ag** 
ffnession.  On  |fai%  Mntlemep*  yotiar^  todecidei 
ft  is  not  the  Op«irt)  p^t  you,  iffho  n^  to  estipiate, 
whether  it  was  ]r|t$kUy.and  .  truly  tpi^rptect  their 
provisions  and  guard  themselves  fron^  atts^cJE,  or 
whether  it  va8>  m  <!9Atended  by  th9  p(iC|gequ|ion> 
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•bljr  an  artifice  retorted  to  ib  ni^sk  the  'deitruci'ioW 
they  meditated  againitt  this  infant  lettleiiittnti-^' 
Wbetberihis  melancholy  tferttinatidn  r^ftulteii  front 
fbeir  accidentaUj  meetings  iVhilst  both  |>«rtieb  #erii 
in  a  atato  of  exasperatioQ,  froni  th«  mulial  aggres- 
aions  which  had  beM  offened,  I  do  not' know ;  it 
it  for  yoti  to  deterniirte,  fri^ni  the  eiideticH  whb 
^wimneoced  the  affray,  acid  what  are  tbfe  cira^m- 
stiioces  which  itistify  or -palliate  the  edhdtifct  of  the 
nritonere.  1  do  not  know  nor  is  it  reauisite;  but 
n  is  my  duty  to  tiiU  yoti^  that,  if  it  shall  k^kr  to 

Su,  from  the  whole  tenor  of  evidence  which  hhn 
en  adduced,  that,  instead  of  prbtectki^  their 
provisions,  and  bein^  in  a  siiuattoh  to  defend  theta- 
f elves  if  attacked ;  1  say,  if  the  tenor  of  the  Whbte 
evideilee  shall  appear  to  yod  to  dethdAstrate;  that 
this  was  a  mer^B  pretext,  anti  that,  ohdet  cover  df 
a.  justifiable  precaution,  diey  did  give  orders,,  if 
the  least  thsalt  Was  received  froas  the  HiidsdnVl 
Bay  fieople,  th^y  were  ibeti  to  destroy  tiU  theif; 
could  meett  1  repeat,  gientiemen,  if  you  betievB 
that  thia  sendinff  m  proiisiohk  under  a  strong  giraii$ 
WHS  only  a  pr^^it,  although  order#  were  not  givr 
ento'tlie  Hiitf-breeds  alctualty  to  id^btrc^  the,  s^l* 
tl^nent,  or  to  c6moience  an  attack,  unkias  some 
intuit  should  he  o^fened^  tfae6,  gcfntlefBten^  1  bavei 
no  hesitation  in  saying  it  is  lis  much  murder  as  if 
the  slight  iiistllt  giVfen  to  Boticher  had  not  %eeti 
offered.  But  I'db  not  know  that  it  was  tho  case; 
it  isy/ou  who  are  toy'ttd^e-,  it  is  you'  Whoai'e  to  sa^ 
where  the  ;W€ight  of  tebtimdn^  pFejponderates$li^at 
I  do  not  think  you  wiU  iind  lii^  ^videnc^  go|  that 
length.  Tho  evidence  as  to*  the  party  with  whoni 
4he;firii^  commenced  is  eonthidictbry.  Thef  left- 
timoby  on  the  one  hanld  is,  tlntt^  it  began  oh  the 
•kIo  of  tfad  I^lP'breede.  The  Hudton^s  Bajr  peopfo 
assign  as  a  reason  for  going  out  of  Fort  Douglas 
aiti|d>  th«tlh«x  hud  heartTreporli  that  thej  Veoi 
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lo  1)6  attacked  by  the  Half-breeds,  and  they  sweaH 
<eome  poiitiTelyf  and  others  to  the  be6t  bf  their  be- 
lief, that  the  two  first  ihots;  aiid  by  which  Mr. 
6emple  and  a  Mr.  Holte  fell;  ctime  frboi  the  Half- 
breeds.  If  you  believe  this  testipiohy,  |{efttleirien» 
4here  trill  be  an  end  to  the  justification -set  lip  by 
ihe  prisoner*s  counsel  .  If  on  the  other  hand;  you 
believe  that  the  North^West.piirty  weiit  armed 
niereJy  for  the  purpose  of  guarding  their  pfovidions^ 
which  il  was  indispensable  they  should  setid  to  that 
part  of  the  Indian  (crritoryf  and  that  upohl  seeing 
Mh^ui  apprtiach  the  settlement  at  Red  Klver,  this 
Unfortunate  Mr.  Seinple  went  out  with  k  fiufuber 
-of  men  artned,  no  liiatter  with  What  intentioti; 
whether;  as  givetiiti  evidence  siinply  tb  ascertain. 
what  the  Half-breeds  wanted,  or  by  a  ifchew  o>f 
'  force  to  frighteit  them;  and  thus  deter  them  frodi 
'  the  comoiission  bf  any  violence,  and  cfti  their  part 
intending  to  commit  none,  yet  that  from  their  par- 
ty the  first  shot  wils  fired,  in  point  of  fact,  the  case, 
will  certainly  be  very  different.  It  is^  gehtlemeif, 
for  yoo  to  construe  this  differinff  testimony  its  yoi^ 

5 lease,  and  no  doubt  you  will  exencise  a  soiindl 
iscretion.  If  these  people  i^ereihofiehsively,  an4 
•f  necessity,  going  on  a  lawful  business,  iind  had 
no  bther  intetition,  I  am  ilot  prepared  to  say  thii 
Boocher  eveii  is  jguilty.     I  siy  nothiiig  of  Bro.wn, 

'^i  as  there  is  nb  proof  against  him.  lf«  however,  yo(i 
are  of  opinion  that  they  originally  intended  (ode: 
itroy  thfs  settlement*  and  kill  those  who  opposed 

rtkem*  then  if  is  murder,  becaui^e  all  the  /appeaf- 
aace  of  lawAil  and  ilecessatry  avocation,  is  only  a 

•■  erToiinal  precaution  shewing  a  deliberate  and  4eep*° 
laid  plsin  to  efibct  thb  object  in  view.  Bii't  |i  yoti 
think  that  this  melitnchol^  scehe  vTas  f)roduced,' 

Jjerhaps  by  feelings  of  indication  for  former  op- 
pression creating  apprehensions  of  present  daogef, 

-*^  from  any  other  csuise,  and  the  Hudton^i  Bay 
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peoplefiredfirst,  then  I  can  not  gay  that  \hm  otbera 
wbre  not  juBtiliable  in  uaing  their  arms  to  protcf  t 
tbeimelves.  U  ii,  however,  vour  province,  gen- 
tleinen,  to  decide  this  point  as  well  as  all  qthcrs. 
It  is  the  duty  of  the  Cpurt  to  give  you  opinions 
•fily  as  to  the  laiv  applicable  to  these  points^ 
Upon  the  whole,  as  to  Brown,  I  think  you  wilt 
have  to  aqqutt  hiai,.as  there  is  no  evidence  against 
him,  except  what  arises ^ooi  his  own  folly  in  saying 
he  had  killed  sii  men.  An  alibi  being  positively  sworn 
to,  and  not  contradicted  by  any  testimony  on  the 
part  of  the  prosecution,  |  do  not  perceive  tl>atth# 
declaration  given  iii  Evidence  can  prevent  his  ae- 
t|tiittal.  If,  after  due  deUbcratioii,  you  find  tli* 
chaise  of  m^t'der  to  be  established,  then  Boucher 
is,  1^  he  is  charged  in  the  indictmenjt,  a  principal, 
but  he  is  not  so  unless  you  arb  satisfied  of  a  feloni- 
ous intention  having  been  proved  to  eii^l  in  hiil 
nind,  or  in  the.  mind  of  those  that  sent  bim.  U 
poly  remains  that  we  consider  our  jurisdiction,' 
connected  with  locality,,  to  give  us  a  right  to  try 
them  under  tho  act  opon  which  they  are  indictod. 
The  ofi*cnce  must  have  been  committed  out  of  tho 
limits  of  this  province ;  whether  viite  have  a  right 
or  not,  i  declare  I  am  at  a  loss  to  decide.  Mr* 
Attorney-General  has  put  in  evidence  the  )atitude| 
and  longitude  of  the  -  Frog  Plains,  but  he  does  not 
put  in  evidence  whether  Uiis  latitude  and  longitude 
IS  without  or  within  the  boundaries  of  Upper  Ca- 
Dada,  and  Manot  know  whether  frpnp  90*^  to  100** 
or  150**  form  the  western  limit  of  Upper  Canada, 
fiordo  I  knew  wtiether  a  place  at,  tnat  longitudei  , 
and  having  49**  br  494^  norKh  latitgde,  is  within  , 
tho  proi'ibce  of  Upper  Canada  or  beyond  its  botm- 
daries.  ~ 

i  Mtofmej/'GenentL'y-Your  Lordships  wilt  remem-; 
Jber  that,  by  the  questions  which  I  put  to  Colonel 
Poltmali,  I  aseertained  the  pre^ifs  pituatioQ  of  ihf 
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^ftc4  ill  Whicii  Mr.  S<eittpl«  wa»  luWeSt  tlidt  ii,  ( 
pfDVftd  it  id  be  loitieWhcire  between  90^  spd  100* 
WtMl  Idbfftttidti,  Eiear^r  at  Mr.  Gbltimiri  sdid  to  I00*>; 
■tid  iii  49|  north  latitude.  I  proved  it  to-be  at  the 
t^orks  of  Red  Rive^  formed  by  it«  jUHbtibri^  witti 
ibe  Aii^iliiboin,  and  that  it  was  situated  fM^tweert 
iht  Ri^eir  Winnipieahd  the  Lake  Manit6til»at  about 
iw^nt^  iiiiles  iv«8t  bf  the  former.  I  had  thui  ^sta- 
bliihiBd  the  iitu^tioh  6f  the  plac^  hj  infntutdible 
liouridarlesi  ind  I  conceive  it  is  fbfyotilr  Lordship 
k»  instrii^t  the  jtirt^  wbetheM  pilule  so  situ^i6  be^ 
4r  be  ne'tj'  Wiihout  the  provinces  of  Up^per  6t  Lower 
Canada,  ktid  pari  of  th«  Indieib  territories.  /This 
t  conceive  to  06  matter  of  laWr  ^nd  t^ot  meltter  of 
^ctf  ctedticible  from  treaties,  acts  bf  pairtiAment{ 
kid  procIiliiiatibiiSf  d  ^biiit  self-evident,  and  not 
tispenditig  iiik^  dktfinsiC  testimorijr. 

Your  Boli^ship  lees  that  the  dpinioi»  of  ati  illi* 
ierat^,  dniuformecf  j  maii  aped  tbis  ^intv  Would 
have  been\  in^et,  noevidenc^.  Mr. Colttnftn  Was 
Hie  most  proper  pfersor^  to  ib'tsirrogfite  bili  the  sub<> 
|ect.  I  therefore ,  ascertained  TtotA  him  the  f  lact 
iituatiorf  df  the  l^tis  iti  qud,  citM  thiis  laid  the 
ibundatioh  for  tbtare  discussion^  if  thefe  app^tired 
ib  be  dotibt  on  the  sulnect  of  furi^iction.  f  alsi^ 
btove  hf  bitri  thal^,  virheii  at  tbe  F^i^ks,  coftitnif. 
sibiied  to  ihvbst^a'c  bfiencbl  thskt'bii^d  arisen  out 
df  the  unfaapp;^  diffei-etiices  in  th£t  coumrjt  hb  had 
acted  by  tiritte  oif  his  ebdittiissioM  is  a  muf^i'strate 
^f  the  Indiaa  terHtbHel,  fttid,  iibi  MM  justice  of 
^i}ibrprbVflicbsc|f  Canada;  thlis^^ewe^,  At  least: 
his  iqjipdessieai  I  eould  piiiiD  linm' no  Ikrtbir.  I 
kxivAd  fitiU  my  Lord^  ask  Mt^  Obttman  to  iwea^ 
pb^utivbly  an  baitb  respecting  i  tntifitt  €ft  bpinlonv 
which  I  nave  reason  to  know  enfgages,  sit  this  mo* 
aiibfttt  the  dibubt  of  mainy  men  Wnb  have  given  the 
iiM^tte^  fDOst  sbrious  investigtition ;  and  bven,  ^if  he 
M»  i  ebnMiVi  it  Wbtlld  nol  hav*^  b«M(  c«ii<:t(ts(V# 
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1^1(leiic«.  I  ha^  proV«d  th^  l&titade  $ini  loMf 
iad^  of  the  R^  Rivfer  settlement;  it  it  f^r  m* 
Cdurt  to  ihstrutt  the  jal*y  within  what  territory  i. 
^itee  ^0  situated  it  cofoipi^hehded,  by  treatiet,  or 
ktf  tff  baylittment;  wbidh  are  matters  6(  publid 
ti#T  >Ma  I  have  always  cofitiderdd  that,  ifthii 
il|i{Jeared  tb'the  Court  to  require  discussion,  that 
^outd  direct  the  jury,  ff  they  should  find  th6  pit- 
loiiitjirl  jg(bilty,  to  bring  in  a  special  vdrdict,  decmr^ 
ingtheni  guilty  tif  murder  it  a  place  situated  as  I 
hiivir  |)i^vied  bt  the  Witnesses,  but  whether  the 
liaid  |ilac6  so  situated  Ibe  WiihoUt  the  limits  of  thd 
|brbViifcfei  6f  y^r  or  Ldwisk'  banUda^  atid  of  an/ 
ti^l  govetnofent  of  ihe  United  Statfes  of  America^ 
bd  merefdr^  within  the  iurisdittfon  olf  thisi  C^urt; 
by  virtile  of  the  great  sei<{  iiistrutiieni,  jpttlduced  ill 
^ndi^hcb,  thejdry  pray  the  advice  cif  the  Court;  li 
Ipiscial  VttrcKct  i^oiild  be  drawh  utt  in  ibnii;  and 
Wefh  tbe  qUf^Bti^  of  jUrisdictioii  w<mld  cdni6  fkirl^. 
ItidisteoWon  before  tiie  "CouittipdA  the  fttcts  df 
ttfcality  Touild  by  the  Jui'y,  ahd  df  cbiii^e  gblltyi 
6r  ndt  gtiilty;  wotild  d«p6nd  dttotithe  decisidii  of 
ihtttmt.  . 

V  tmf  ^t<i/A;^;-^That  it  Vt^hat  I  was  about  sayihg. 
6r6wh,  frbth  ihere  beihg  ho  evidMcc  against  himi 
ii&tilEit  b^  acquitted.  If,  bn  the  testimony  thflt  hai 
biMn  produced,  the  jury  sbkll  be  of  opinion  ihat 
file  hotnicide  >(iras  mui-der,  dnd  ihat  Boucher  wal 
a  pi'ihbipa);  brestiht,  aiding,  helping,  abetting,  com« 
l^ttiH^,  aa^i^itig,  arid  maintaining,  the  lierson  whd 
Com  Wed  th^  i^order,  fbdm  malice  aforeihooght; 
Nihiiftseli;  di*  hi  those  thktsentbim,  and  that  thii 
iKVtf^tif^ble  eUbkidn  of  blobd,  did  hbt  arise  from  st 
itiddigh  Impres^idn  on  rude  and  half-ssivage  inihds,^ 
from  seeing  their  bbmrades  assailed,  or  from  Unf 
imprehension  of  d^ath  to  themiselves,  but  that  it 
mi  the  restih  of  a  feldnioiA  int^tion,  then  yoii 
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wilt  fnd  bior  ffqi|^  on  «  fpctoi^l  Terdict  to  tbit  ef. 
feet;  **  We  &d  FranooM  Finntn  Boucher  guil'tj 
**  of  the  murdef ,  of  Rfiwrt  Seojiple.  We  can  not 
^  see,  from  eoj  evidenee  before  ue«  what  are  the 
«*  limits  of  Upper  Caoada,^  ilien,  when  the  case  if 
made  up  for  argumeptf  it  will  be  pet  forth  that 
the  spot  was  in  abotfl  49i^  norih  latitude,  and 
between  00^  and  100^  west  lon^tude,  and  a  so- 
lemn decision  beibg  bad  upon  it,  justice  willetent- 
ualir  be  administered  according  to  the  decision. 

j(tr.  Sh«noood,'^l  heg  leave  most  humbljr,  but 
confidentlj,  to  submit  to  your  Lordships,  that  the 
question  of  jurisdiction  is  not  one  of  law,  but  one 
of  fact,  and  consequehtlj  one  tbiit  indubitabij, 
and  of  ri^^t,  bebngs  to  the,  jury.  In  support  of 
ih's  position,  1  remark  that  a  plea  to  JurisaicUont 
can  not  be  pleaded  in  abatement,  forHisa  matter 
of  fact,  ana  all  matters  of  fact  beloiMf  to  the  jury, 
and  it  is  only  matter  of  law  that  can  be  pleaded  in 
abatement.    If  the  question  of  jurisdiction  doe»not 

fo  to  the  jury,  it  can  be  considered  no  where,  as 
conceive,  or  as  far  as  mjr  knowledge  extends.  I 
bold  in  my  hand  an  authority  complielely  in  point* 

Chief  Juttice. — ^The  jury  may  return  a  generaf, 
or  a  special  verdict,  as  ihey  think  proper. 
,  Officers  were  sworn  to  the  safe  keeping  of  the  jurvt 
iuring  their  deUhercUums  in  the  ueualform.  The 
Court  was  Iheni  mUowmedfor  one  hour  ;  but  before 
the  Judges  had  left  th^  Court^hnmse^  it  was  intimated 
that  the  jury  had  agreed  iqton  their  verdict ,  an4  being 
called  over,  they  severally  answered  to  their  names. 

Clerk  of  jSssifsc-'^ow  say  you,  is  Paul  Brown^ 
6ne  of  the  prisoners  at  the  bar,  guilty  of  the  felo- 
ny and  murder  whereof  he  stands  indicted  or  not 
guilty.^ 

iJWman.— NOT  GUILTY. 

Clerk  of  Assize, — Hew  say  you,  is  Francois  Fir- 
«iin  Boucher,  the  other  prisoner  at  the  bart  guilty 


991 

« 

ef  the  felony  and  murder  whereof  ho  stands  in- 
dieted  or  not  guilty  ? 

/Jbremoi.— NOT  GUILTY. 

Tkt  verdict  was  formalltf  recordaft  oipi  aastnted 
^^th§  jury,  who  were  then  diseharj^ed.  * 

Chief  Justice. — ^Thc  Court  having  knowlcdg|e 
that  trere  are  other  indictments  against  the  pri- 
sooers,  they  can  not  be  discharged. 

The  Court  was  then  adjourned  until  to-nwrrev) 
lisomingy  nine  o'eioek. 


I    -^1 


:) 


k 


i} 


"\, 


i'. 


■■<;> 


dy^kiSni^^B^n ' ' '  '-^1 


'  ''"-'1i"¥**Si^i^^*piWj.  ■' 


J^^:^.^x^  ;n:d^^ 


r'ii 


mm^"^: 


■)!r;«    ■^i 


'Mt'^m 

'  viKh      I 

mM 

i*«  1 

if 

ll|y  ^ 

m   1 

1  ^'^^% 

m    K 

a'>jif8y# 

v 


K'  /• 


1.^ 


Si' 


V       .    i 


V>     -  ^ 


293 


Wednesday ^  28/A  October,  \^\% 


VaESENT   AS  BEFORE. 


jlUorntff-Gcneral^-rl  beg  leaye  iq.  mention  tq 
^ur  Lordships,  the  situation  in  which  the  prison- 
ers Brown  and-  Boucher,    who    were    acquitted 
yesterday  on  the  charge  of  murdering  governor 
Sample,  stand  at  the  present  moment,  as  well  a« 
some  other  persons,  accused  of  ofiencet  alleged 
io  have  been  committed  in  the  Fndian  territories. 
The  opinion  QQ  the  questioi||Of  jurisdiction  given 
hf  jour  Lordships,  as  I  understand  it,  is,  that  by 
ihe  statnte  43d  (?eo.  III.  your  authority  is  extended 
to  the  trial  of  every  oflfence  particularly  specified 
io  the  instruments  transmitted  under  the  great 
seal  of  the  province  of  Xjower  Canada,  but  not  to 
the  trial  of  persons  described  in  those  instruments, 
for  tdl  ojftnces  committed  by  ^hem  in  the  IndiaQ 
territory,  or  for  any  ofience  not  specifically  men- 
tioned*   I  am  the  more  anxious  not  to  misappre* 
hend  your  Lordships  on  this  point,  as,  although 
such  was  the  construction  I  had  in  my  own  mind 
given  to  the  act  in  question,  yet  most  of  the  in- 
itruments  being  in  general  terms,  transmitting  the 
accused  to  this  province  for  trial,  not  only  on  tlie 
particular  charges  contained  in  them,  but  for  aU 
other  oj^ces  committed  Inf  them  in  the  Indian  terri- 
iories,  \  had  prepared  bills  of  indictment  against 
various  persons  on  informations  charging  other 
offences  besides  those  named  in  the  great  seal  in- 
struments, and  had  ppsented  them  to  the  grand' 
jury  who  have  returaed  several  of  them  tlrue  bills. 
Among  these  ther«  is  one  against  Cuthbert  Grants 
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IL4OUIS  PerrauU,  and  the  two  pi  isoners,  iivho  wert 
acquitted  yesterday  upon  theit-  trial  for  the  murder 
offlroYernpr  Sempj[e>  for  the  murder  of  Alexander 
Mxtean,  which  indictment,  indeed,  {  do  not  con* 
ceivc  subject  to  the  objections  taken  by  the  Cour^ 
on  the  question  of  jurisdiction,  for  I  consider  {Im 
trial  of  this  offence  as  specially  transferred  tq  thi^ 
province  under  the  great,  seal  instruqaentv  Which 
Miai'ges  the  prisoners  with  the  ^^  murder  of  tiiventy 
"one  men*  of  whom  governor  Sepplie  wa«  pne.'*' 
The  murder  of  Alexander  M'Lean,  and  the  mur- 
der of  Robert  Semple  are,  in  efi^ct,  the  sam« 
charge,  and  parts  of  the  same  transaction}  but  to 
avoid  the  many  disputes  and  discussion?  which 
might  arise  as  to  tl^e  application  of  particular  part^ 
of  the  evidence  to  ^ch  individual  homicide,  anc| 
jto  the  guilt  of  accessaries  ])efore  apd  after  thf 
jfact,  I  thought  it  better,  that  the  ends  of  ju$tice 
imight  not  be  defeated  by  any  nice  and  technical 
ob^ei^tions,  to  charge  the  murder  in  various  w^ys. 
I  ioresatv  that  several  questions  might  foe  raised^ 
(some  of  them  not  very  difficult  of  decision,)  from 
Ihe  peculiar  circumstances  of  this  melancholy 
transaction,  and  the  divided  jurisdiction  which  th« 
Court  hero  has  over  the  persons  charged  with  the' 
piiirder.  In  a  case  like  the  present  where,  in  a 
promiscuous  firing  of  one  party  of  men  upon  an- 
other, several  persons  are  slain,  it  must  generally 
happen  that  it  can  not  be  certainly  ascertained 
yrhsit  particular  individual  killed  any  other  indi- 
\tdaal.  Still,  however,  it  is  necessary  to  charge 
'some  one  person  invarticukfr  with  having  killed  an- 
other, and  then  tne  evidence  of  a  general  firings 
in.  which  the  prisoners  participated,  would  make 
them  principals,  aiding,  apd  abetting,  the  person 
charged  with  having  inflicted  the  actual  stroke;  a 
founcfation  must  be  laid  by  a  proper  and  circum- 
itantial  charge  of  murder  against  a  given  person, 
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given  person. 


Wor6  you  can  charge  othen  as.prineipaU,  aridintf' 
and  abetting,  or  as  accessaries  before  or  after.    I 
thought  it  better  to  select  Cuthbert  Grant,  as  be- 
ing the  leader  of  the  band  by  whom  the  allegecK 
murders  were  committed,  and  charge  him  witb 
having  killed  Robert  Semple,  the  only  one  parti- 
cularly named  in  the  great  seal  instrument  as  hav^ 
ing  been  murdered  on  the  19'th  of  June,  and  the 
prisoners  Boucher  and  Brown  as  principals  ib  the 
first  degree,  aiding,  and  abetting,  Cuthbert  GranV  ' 
in  the  murder.     But^  as  it  might  turn  not  on  evi- 
dence, that  the  proof  of  t^e  murder  of  Mr.  Sem>^ 
pie  could  not  be  so  unequivocally  established  ai' 
of  some  others  of  his  unfortunate  companions,  or  ' 
Cuthbert  Grant  might  be  enabled  io  prove  thai* 
some  otber  person  than  himself  gav6  the  mortat 
blow,  J  was  desirous  of  charging  the  murder  in 
other  shapes  against  the  prisoners,  and  to  select: 
the  cases  (o  which  the  evidence  would  most  plainlj 

apply. 

For  instance,  I  mjeht  be  able  to  prove  to  th« 
Jury  that  one  John  Rogers,  another  of  the  unfor- 
tunate persons  who  perished  on  the  19th  Juhe^' 
received  his  mortal  wound  from  one  ThomSis 
iU^Kay,  and  having  thus  proved  the  murder  by 
M'Kay,  I  might  proceed  to  establish  the  guilt  of 
ihe  prisoners  as  principals.  But  here  it  might  b«' 
objected  th|it  I  could  not  charge  the  prisoners  at 
principals,  aiding,  and  abetting,  in  a  murder  which 
we  had  no  authority  to  ehquire  into,  (the  murdei^ 
of  John  Rogers  not  being  named  in  the  great  seal 
instrument,)  still  less  as  aiding,  and .  abetting, 
Tboinas  M*Kay,  in  &  murder  whom,  if  he  were 

C resent  in  Court,  we  certainly  could  not  try,  as 
e  is  not  among  the  persons  over  whom  we  have 
jurisdiction  given  os.  I  need  not  express  any 
opinion  as  to  the  weight  of  such  objections.  It 
^as  prudent,  however,  to  anticipate  them,  an«l  t 
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ihenefore  charged  the  ^risoiiefs,  in  i.  third  sbstpe; 
>y  iillegihg  that  a  certain  person  urikno^h  mur- 
dered one  Atekander  M'Lean,  another  of  tbi2  suf- 
feren^,  and  that  the  prtsoners  tvc>e  principals, 
aiding  and  asisisting  tn  that  murder.  I  was  fitware 
that  no  point  fs  wow  ttiofe  clear  than  th^t  itis  only 
liecesdkry  to  prove  &  murder  committed^  Und  that, 
though  lit  Sliould  be  foUnd,  that  not  the  person! 
thafged  ih  the  indictment  as  the  eictual  murderer^' 
tat  ono  of  tho^e  accused  as.aidlti|  ^hd  a^'tting, 
or  even  £i  person  not  naitied  in  the  i^dictmldnt,  wai 
Th  truth  the  murderer,  stiU  those  aiding  and  abet- 
titig  might  t)4  bonvicted  6^  such  indictmenif,  but 
It  DAight  be  contended  thtfi  this  general  prrncijple 
of  law  Was  affected  by  th'fe  coined  jurisdiction  of 
l(he  C6t/rt  ih  these  particular  cslseis;  I  therefore 
thoisi!  to  charge  the  murder  iti  the  diflereo't  fortag 
I  havd  ikiehtioned.  The  predederits  did  not  war- 
Mm  m^  iri  joining  Charges  against  differeiit  per- 
sonSf  ibr  the  murder  of  difl^rent  persons,  in  tbfe 
£ame  indictment,  though  all  was  in  efedt  the  samei 
it^tlHaOtioQ'.  I^ach  tnurder  rl  a  distifafct  felony,  and 
ihey  could  not  be  joined  Without  fiiroducilSg  gr^at 
tonfusibn  ib  (h^^  kpplicatioh  of  the  evid^iH^  to  th6 
piersot^s  charged  in  the  different  defi^re'es  of  aiders^* 
«hd  abettot'^V  &nd  iice^ssiiries.    I  nate  ihefefoift 


l^ro^&red  fhf^e  iifdictmints;  the  oh6  WhMl  hav^ 
tnehtion^d^  charginrg  one  Thomas 'Ai*K)&jrlVithty 
IdUrdefof  Johblkog^rs,  abd  Oie  prisoi^rs  BoU- 
thi^^  and  Bro#h  iis  pri^ci^als,  Ihavo  hot  j^et  pr6- 
fifehtec!  to  the  grikhd  jury.  Th&t  for  the  muYdef  6f 
^ffexahde^  W\Jt«Xi  is  returned  a  true  bil^,  and  If 
li^vibtit'ay^d  the  proces^s  of  the  Court  against  Grant 
ikhd  Perraiilt  Upon  it*  l;>Ut  as  respects  tho  prisoner^ 
ki  the  bar,  BroWn'  and  B^uibher,  cohsidering  that 
thii  unfortunate  man,  McLean,  was  One  of  thtf 
t>arty  kilted  at  the  same  time  with  IV|r.  Semple,  of 
whos6  murder  th*y  wer«  acquitted  yesterday,  af< 
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tera  JM^^><afc  iinpMrti&l  tiivl  bj  tbeir  cbtmtrj,  ill 
which  the  whole  of  tIiee?^eiK:e  dnfctotfif^eji  #ai 
ipost  fblly  goon,  'liata,  j  am  eobBcioi^ii  tfaiat  jiifttioi 
ctemaiid*  no  f^jrtliler.  procecidijDg  airainiit  thaw,  for 
the  part^  ihiajr  acted  m  the  n^iandiofjr  ktamoia  ol 
the  idtfci  June.:  tntliiua  dedj()Iiiff,  I  aMoiiptipfluanc- 
ed  bjr  s^  opiaion  that  thtt  %<u  right  juotirf  tiwaai^ 
thqugh  thuA  aec{iiittcd,  for  the  OMiraerof  any  otIiMV 
ef  tho8^  iwentj-pne  perspos  can  bo  cyoii  qUcjition- 
id,  but  because  they  we  M  yiriuallj  as  qiudli  tne4 
tar  Hie 'marker  of  Aiekander  ATLeap  ita  t|l«f  ii«ra 
Ssr  dieluurcler  of  Rob^t  Sei>fi|e^;^4tfaat;]«a«id[ 
nrodaii^  no  other  eficfience  agaipat  tlieoi  ^han  tljayf 
ftad  alrMidy  been  tried  iipbii  Ibr  itwir  ^^^  kad 
ifaaty  fberefoi^s,  though  not  atrJctl^  apeakii^  ilk»<l 
gal,  it,;would  be  iinjufiir,.  topiit,  ttieiti  bpoo  tna| 
a^n  for  the  merits  of  thjB  same  charg^,  as  thoir. 
^(juhjtat  was  noit:  owing  ib  )lhi  pdrtvcmliFinabner 
ia  ivhicli ,  the  olSbnCe  was  laid,  bti£  wtent  entirely 
iipoh  a  fu)l  bqnsrafii^ibn  (H  th^  e^^^  > 

I  was  desirous  ^  ex|4aini||^  thi^  fiotnl  to  youi* 
jtbrd^ips, aiid.ha^nig^ dbne so^  {ihdwknovetoen^ 
ter  a  no/t/9rdM|M|  a^mst  l^aikl  Brown  .'and  jPrain^^ 
^ois  .Firniin  fioiib^er^.on  the  in^tknentfoii  ifair 
murder  of  Alexsndiei':  M'Leaii.-  .'*  i, iQi\i .  i  ./i aifin^ .t^ 
<  ivr;  Sherivaotb^Tbiitin  as  the  Att&nmpGihMt 
Eaa  nothing  more  against'Fran^oii  Finnin  BoddMf  »' 
he  is  disphai^ed  of  coime.    ;  V/*  '  ')' 

,  jSd^/lotvGI«Rera£— ^tJpon  a  reference  tbi.th»  Cjisa 
of  my  Lord  Thanet^  I  believe  itdoes  tfotibUdwJ 
of  coursef  upon  the  acquittal  of  a  prisonbrf  that  Jw 
is  instantly  disbbdrged.  i  ,  -     '      :»'.  '^^/Ji^ 

Jir^  JuHice  Campbtli-^li  is  qnite  ndneoeMary 
^  refer  to  authorities,  Mr.  Solicitor  GenettiL  if 
the  Court  has  any  reason  to  suspect  there' are 

Jther  charges  against  a  prisoner,  it  wHl  detail; 
i^,  but  be  tan  not  be  detained  for  any  fees*  or 
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4ll.pi^  other. consideritioii.'  '!£  hit ieilkUrg«meDt  ig 
iK>t  opposed  by!  the  CrowD,  or  the  Court  have  dc^ 
teasoQ  to  iospect  other  ch^rg^i  against  a  priso&er^ 
lietiiuist  be  forthwith  discharged -upon  acqutttaU 
If  there  ar4  my  grounds  of  6pp68itioti,;the  prisoner 
is  ooB^tted'yoSer  a  rtile  ot  UOurl  tdNthe  custody 
^tJb  sherifi;  ttfhicb^  i suppose;  #ill ^  the  <iase 
1^h;0ne  of?  these;  men  novr  before  thte  iDo<irt. 
V :  Chie/ JwHitt.'^lf Xhare  anj  thing,  Mr«  Attomej^ 
Qenen^l,  against:  these  two  men  ?  '  i  % 

ot B^tttmeyi'GmridJ^  Lol^d,  against  Paul 
BtMrxi,  Ihinii  i  are:  i^etihenti^  f6r  felony;  Agaiitat 
l^ffltoyais^'Fiirarfn&ucher,  I  have  no  '6ther  pharge.^ 
hx^h^f  JmHcki'-^Let  Bouch^  be  discbkt^d,  and 
I^<tl  0rdwn  stand'  oooamitted  to  the  custody  of 
Iboi^sheriff,  ito  v^Qswer  to  tb<i  indictnienta^&gaiosl 


hmi. 
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':  Mti.&UhBOotL'-^^B.ibe  €ase,i#naj:Lord89  of  the 
King  against.  Gulhbert  Grant  And  bthei-s,  %t  the 
murder  of  Robert  SeiDple,  I  beg'feave  to  mention 
that  Mr.  Johi^  Siierightt  cbar^da^  an  hccessarj 
Iwfore  tfae:~faictv:il  in-gaoIV  under! process  of  th^ 
Coui%  and  iiivish^s  'to  be  pat  up^fi  Hid  tVialt  al- 
Iboiigh  the  wfadb  6f  the  pnnclp^is  i(fee  not  c6nvict 
or  attaint,  I  therefore  move  iMil  he  be  arraignedl 
1l|ilhi the' accessiries  after  the  fact,  who  ^re  also 
^^p^^  desirni^^  to  be  put  upon  their  trials'  and,  11 
believe,  equally  entftled  to  oemtod  it. 

•  €kh/  JxuUee.^^Thtf  law  makes  no  distinction 
ItietWeien  the  abcessary,  before  or  aft^r  the  fact,'^ 
ii^tlvfe^  ^  bis  trials  if  theione  or  btber  choose  to 
iim  the  risk  of  going  to  it  before  th<b  principals 
sre^  cottvijbt  or  attaint  It  may  oe  well  td  temem- 
Jfiir  that,  if  ctonvicUon  followeth  trid,  no  sentence 
csta  be  passed  ^U  the  whole  of.  the  principals  are 
ti4ed  or  attainted.  ..      -  ! 

':.*^«ffley-Cr«ifir«A-— There  is,  I  believe,  no  in-, 
itanct  OR  the  bocdu  in  which  accessaries  have 
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i»T:Lorda,  of  tht 
ad^tbef8,1bf  the 
If'  feftvd  to  mention 
id.  a^  Bn  hccessar J 
Br!^cieos8  of  th^ 
jp^  Hid  tVialt  aU 
ugtiffte  not  cdnvict 
the  be  arraigned 
icij  who  ^re  also 

their  trialj' and,  T 
tad  it.  '-  '\ 
SCei  no  distinction 
or  aft^r  the  fact,'^ 
»r\>tber  choose  to 
ore  th<b  principals 
be  well  td  temem- 

trisd,  no  sentence 
the  principals  are 

I  believe,  no  in- 
accessaries  hare 


Mr 

been  put  Upon  trial  before  the  principals*  thoi)^ 
it  oiay  be  their  rijeht  if  they  choose  to  risk  it  ^ 
pbi'f.'f^tice^lthejn  is  ho  <f6ubt,  absurd  as  it 
ii,'  that  thej  are  entitled  to  be  put  upon  their  trial 
if  they  choose  it  I  think  it,  however,  a  point 
werthy  ^  their  serious  conSidoralioii,  particiiraily 
Ihe  accessaj-ies^  after  the  fact,  that  they  can  not  be 
Bsiiled  after  they  a^re  arraigned,  and  that,  if  ibund 
gi^ftjrv'they  can  never  be  discharged  till  all  the 

Sirincipals  are  tried  ai|d  acquitted*  However,  a». 
does  not  Suit  the  Court  to  attend  to  any  of  these 
fHals  till  to-^mforrow,  you  had  better,  J  think,  cQd<«. 
irfder  of:  it,  andiif  th^  jquiestion  is  then  raised,  \t 
shall  be  disposed  of.  But  I  think  it  will  well  be- 
come you  seriously  to  reflect  before  you  adopt  tl?ia 
measure.'  '  '  ■ '  -  ■"; 

The  Court  then  proceeded  to  the  ordinary  businesi 
•fthedHtricl  '     '  /    ^ 
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JOHN  SIVERIGHT, 

ALEXANDER  MACKENZIE, 

HUGH  McGILLIS, 

JOHN  McDonald, 
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JOHN  McLaughlin, 
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SIMON  ERASER. 
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PEOVINCE  OF  UPPER  CANADA. 


HOME  DISTRICT. 


SESSION  of  Oyer  and  Terminer  and  General 
Gaol  Delivery,  held  at  York,  in  the  said  Home  Di- 
strict, on  Monday  the  19th  day  of  Octdber«  1818, 
9nd  continued  by  adjournments,  to 

Friday,  the  SOth  October,  1818. 

Present, 

His  Lordship.  Chief  Justice  Powell, 
Tlie  Honourable  Mr.  Justice  Campbell, 
The  Honourably  Mr.  Justice  Boulton. 

John  Siyerighj,,  accessary  before  and  cfier  the  fact 
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►  apcessaries  after  the  fact. 


Alexanoeh  Mackenzie, 

HuoH  McGillis, 

'oHN  McDonald, 

John  McLaughlin,  and 

Simon  Feaser,  ,     f'uu^}^  '/It.^ 

were  severally  arraigned  on  the  indictment  C Appen- 
dix B'J  and  after  some  unimportant  observations 
respecting  the  great  seal  instruments^  the  accused 
severally  pleaded  Not  Guilty ;  and  various  chal- 
lenges having  been  made,  on  tJie  part  of  thepris- 
onerSf  the  follou^ing  gentlemen  were  sivom  as  a 
jwy. 


^«- 


Georqb  Bond, 
John  Wilson,  3d. 
William  Harrison, 
Peter  Lawrence, 

JVIlCHABL  WhITMORE. 

Joshua  Leaoh, 


John  McDovgall,  Jvi;:. 
Peter  WniTNEy, 
Alexander  MontgomerIT, 
Jonathan  Hale,  r 

Harbour  Stimpson, 
JoHx  Hough, 
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Counsel  for  the  Crown, 

Mr.  Attorney  General  RoBiNsoKt 
Mr.  Solicitor  General  Boulton. 

Counsel  for  Prisoners, 

Samuel  Sherwood,     1 

Livius  P.  Sherwood,  ^  Esquires. 

W.  W.  Baldwin, 
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Solicitor  Qeneral-^Mzy  it  please  your  Lord- 
ships, gentlemen  of  the  jury.  The  prisoners  at 
the  bar  are  accused,  as  you  will  have  perceived 
A'om  attending  to  the  indictment,  of  the  crime 
of  murder.  It  is  not  alleged  against  these 
individuals,  who  are  charged  in  diffeient  de- 
grees, that  any  of  them  actually  killed  Robert 
iSempie,  whose  death  is  the  unfortunate  subject  of 
the  present  trial,  but  that  they,  severally  and  jointt 
]y,  assisted  one  Cuthbert  Grant  and  Louis  Per. 
rault,  alias  Morain,  to  take  the  life  of  the  deceas- 
ed, or  received  and  comforted,  the  murderers, 
knowing  of  their  guilt.  John  Siveright  is  indict- 
ed  as  an  accessary  before  the  fact,  and  the  de- 
scription of  one  guilty  of  being  accessary  before 
the  fact,  is,  that  he  counsels,  procures,  &^  cova,. 
mands,  another  to  do  and  commit  a  felony.  Ac- 
cessary after  the  fact,  is  the  crime  pf  receiving,  re- 
lieving, comforting,  or  assisting  the  felon  to  escape 
the  punishment  due  to  his  crime,  and  of  this  of. 
fence  the  five  other  defendants  are  accused.  In 
the  present  case,  gentlemen,  there  will  be  a  p^ces- 
sity  to  be  satisfied  that  the  crime  has  been  com. 
mitted  within  the  Indian  territories,  and  not  with. 
in  the  province  of  Upper  or  L^wer  Canada.  A 
second  point  will  be  to  ascertain  that  the  murder 
has  actually  been  committed  j  and,  those  facts  es- 
tablished, you  will  enter  immediately  on  the  en- 
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quiry  for  which  you  are  itnpannelled,  viz.  tlsut  uf 
ascertaining  and  declaring  if  John  Siveright  coun- 
selled, procured,  or  commanded,  the  murder  to  be 
perpetrated ;  and  further,  whether  those  charged 
as  accessaries  afler  the  fact,  or  any  of  them,  (and 
Siveiight  is  included  in  the  number,)  did  receive, 
relieve,  comfort,  or  assist,  the  principals,  having  a 
knowledge  of  the  felony,  and  if  this  is  made  out, 
it  will  be  your  painful  duty  to  return  a  verdict  of 
guilty.  The  case  will  be  fully  opened  to  you  by 
the  Attorney  General,  it  is  therefore  unnecessary 
that  I  should  detain  you. 

Attorney  General. — May  it  please  your  Lord- 
ships, gentlemen  of  the  jury.  You  are  now,  as 
the  learned  Solicitor  General  has  just  told  you,  im- 
pannelled  to  try  John  Siveright,  as  an  accessary 
before  the  fact,  and  Alexander  Mackenzie,  Hugh 
McGillis,  John  McDonald,  John  McLaughlin, 
Simon  Fraser,  and  John  Siveright,  as  accessaries 
atler  the  fact,  upon  an  indictment  for  the  murder 
of  Robert  Semple»  in  the  Indian  territories,  or 
parts  of  America  not  v;ithin  the  limits  of  either 
of  the  provinces  of  Upper  or  Lower  Canada,  or  of 
any  civil  government  of  the  United  States  of 
America.  It  will  be  obvious  to  you,  gentlemen, 
that  we  must  first  establish  the  original  ofifence, 
because  there  can  be  no  accessary  before  the  iact, 
unless  we  satisfactorily  prove  the  original  oftetice. 
This  much,  I  fear,  gentlemen,  will  be  but  tod  clear- 
ly shewn,  it  will  then  be  njpessary  to  consider 
what  is  meant  by  the  terms pjpunsel,  aid,  hire,  or 
command,  a  person  to  commit  a  felony,  which  con- 
stitutes the  crime  of  the  accessary  before  the  fact. 
The  expressions  are  exceedingly  general,  and  com- 
prehend almost  any  act  which  has  a  tendency  to 
promote  the  perpetration  of  crime.  It  may  not 
be  improper  to  mention  to  you  that,  in  many  cases 
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the  crime  and  the  puQishment:  of  the  accessai^y  ig 
the  saii>e  as  the  principal,  and  murder  is,  by  the 
British  statutes,  particularly  dis^guished  as  one  of 
those  offences  in  which  the  law  considers  the  guilt 
to  be  equal,  and  inflicts  the  same  pi^p^lnnent  upon 
an  accessary  as  upon  the  principal*    |n  ascertain- 
ing the  guilt  of  persons  accused  as  acce^^es  ^ter 
the  fact,  it  is  necessary  to  enquire  wh|it  assistance 
was  given  or  rendered,  and  whep^pu  sati^ypur^ 
selves  that  it  was  actually  afforded*  witha  knowledge 
in  their  own  minds  of  the  guilt  of  the  principals, 
the  offence  is  brought  home.against  the  defendants, 
There  is  one  thing  that  it  is  necessary  to  mention, 
viz.  that  it  if  not  in  the  power  of  the  prosecution 
to  compel  pjirsons,  who  are  laccused  as  accessaries, 
to  take  their  trial,  till  those  who  are  charged  as 
principals  are  convicted  or  attained*  for,  notwith. 
standing  the  conviction  of  the  accessaries,  if  the 
principals,  upon  their  trial  afterwards,  should  be 
acquitted,   the   conviction  of  the  accessaries  js 
void»  but,  whilst  it  is  not  in  the  power  of  the 
Crown  to  compel  them  to  trial,  they  may  waive 
the  privilege  of  not  being  called  on  to  ple^d,  and 
demand  their  trials,  though  the  principals  ar^  neir 
ther  convict  or  attaint.    I  am  now  stating  to  you, 
gentlemen,  the  general  principle  of  a  rule  of  law, 
that  the  Crown  could  not  have  compelled  these 
defendants  to  come  in  and  take  their  trials  at  pre- 
sent, and  it  is  but  fair  and  candid  in  me  to  admit 
that  the  conduct  of  the  defendants,  in  thus  com* 
iug  forward  and  putypf  themselves  on  trial,  might 
be  considered  in  th^circum  stances,  as  shewing  a 
consciousness  of  innocence,  amounting  to  a  cer- 
tainty of  acquittal.     I  sincerely  hope  and  trust 
this  consciousness  and  certainty  may  prove  to  be 
well  foundeil.     But,  gentlemen,  though  t^  ecu- 


duct  is  such,  thftt,  acting  from  humane  and  ho^ 
ourable  principles,  it  might  well  be  esteemed  a» 
indicating  the  total  absence  of  guilt,  it  must  not 
be  received  by  you  as  absolute  proof  of  innocence, 
bat  you  will  give  your  attention  to  the  evidence 
frfaicfa  will  be  produced  on  both  sides,  and  then 
give  such  a  verdict  as  justice  may  require,  no  mat- 
ter who  may  be  affected  thereby.  There  is  an- 
j^er  circumstance  which  I  ought  to  mention  for 
two  or  three  reasons.  It  is,  that  the  indictment 
upon  which  the  defendants  have  been  arraigr  jd, 
dnarges  four  persons  as  principals,  thai  is  to  say, 
with  having  actually  perpetrated  the  murder.  Of 
these,  gentlemen,  it  is  right  to  inform  you  that 
tto  have  been  tried  and  have  been  acquitted,  but 
it  is  also  my  imperative  duty  to  mention  that  this 
is  by  no  means  to  be  taken  by  you  as  evidence 
that  no  murder  has  been  actuaJly  committed,  any 
ndore  than  that  the  persons  you  are  impannelled 
to  try  are  not  accessaries  in  the  degrees  that  they 
are  severally  charged.  The  verdict  returned  the 
other  day,  in  relation  to  Boucher  and  Brown,  ^as 
utrdoubtedly  correct,  and  most  particularly  in  re- 
elect to  Brown,  who  was  satisfactorily  proved  not 
to  have  been  there,  but  that  verdict  was  confined 
to  the  ffuilt  or  innocence  of  those  two  indivnluals 
abne,  out  the  prisoners  committed  to  you  are 
dkarged  as  accessaries  to  the  whole  four  who  are 
aicciSed  as  principals,  and  if  you  find  either  of  the 
ibur  committed  the  crime  of  which  they  are  accus- 
ed, and  that  these  individuals  were  accessaries  to 
the  catastrophe  of  the  19tli  of  June,  they  are  just 
asguihy  as  though  the  other  persons  had  been 
convicted. 

It  wHl  be  necessary,  gentlemen,  (1)ut  I  shall  do 
it  in  as  few  words  as  possible,)  to  give  you  a  very 
Wicf  outline  of  the  occurrences  of  the  l^h  of 
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June,  which  will  be  fully  detailed  to  you  in  the 
course  of  the  evidence  about  to  be  placed  before 
you.  Sometime  about  the  year  181S,  it  will  ap. 
pear  that  a  settlement  or  colony  was  begun  to  be 
established  by  the  Earl  of  Selkirk,  upon  a  portion 
of  land  ceded  to  him  by  the  Hudson's  Bay  Com- 
pany, and  a  number  of  emigrants  from  different 
places  of  Scotland,  England  and  Ireland,  had,  un*> 
der  his  auspices,  been  conveyed  to  the, spot,  situa- 
ted  at  the  Forks  of  the  Red  River,  clistant  about 
fifteen  hundred  miles  from  this  place,  at  difPerem 
times,  up  to  the  year  1815.  In  that  year,  owing 
to  a  most  outrageous  attack,  no  matter  at  the  pre- 
sent moment  by  whom,  the  settlers  were  dispossess- 
ed of  their  possessions,  which  were  destroyed,  and 
themselves  compelled  to  remove  towards  Hudson's 
Bay.^  It  appears,  however,  that,  after  proceeding 
to  a  post  belonging  to  the  Hudson's  Bay  Compa- 
ny called  Jack  River  House,  and  remaining  there 
sometime,  they  returned  to  the  spot  where  the 
settlement  had  been  established,  an4  were,  at  the 
period  of  this  melancholy  catastrophe,  in  the  oc- 
cupation of  a  few  temporary  housess,  situated  at  a 
distance  of  two  or  three  miles  from  a  building 
called  ]^ort  Douglas,  erected  at  the  Forks  of  the* 
Red,  and  Assiniboin  Rivers.  The  evidence  to  be 
adduced  before  you,  gentlemen,  will  prove  that, 
for  some  tinle  previous  to  the  IQth  of  June,  the 
colonists  had  been  alarmed  by  rumours  of  a  deli* 
berate  intention  on  the  part  of  the  half-breeds,  In- 
dians, and  Canadians,  to  disperse  them  again  and 
break  up  the  settlement.  This  ve^  prevalent  re- 
port had  occasioned  a  constant  look-out  to  be  kept 
from  a  sort  of  watch-house  at  Fort  Douglass,  and, 
upon  the  evening  of  the  19th  of  June,  the  man 
at  the  station  gave  the  alarm  that  a  number  of 
persons,  armed  and  on  horseback,  were  passing 


tte  fort  ftt  fome  distiince.  Upon  this  notification 
Hr*  Semple  took  his  spy-glags,  and»  accompanied 
by  two  or  three  officers  of  the  colony,  went  to  the 
look-out  station,  to  ascertain  who  or  what  this  un- 
tttual  party  were.  I  do  not  know  that  we  shall  he 
able  to  produce  any  evidence  as  to  their  approach* 
iiig  in  any  particular  order  or  rank,  but  tibey  were 
armed  and  painted,  and  their  whole  appearance 
c^nlly  hostile.  Mr.  Semple  ordered  about 
ik^ity  njj^  to  accompany  him  to  see  what  this 
^t6e  cmn  want.  Ijiat  number,  or  rather  more, 
Ib^eve,  the  evidence  will  shew,  took  their  arms 
Hid  fbllowed  Mr.  Semple.  At  first  they  observed 
only  a  very  smidl  band,  but  when  they  had  pro- 
ceeded liboutanpiile  and  a  half,  they  observed  that 
^ere  was  a  very  large  party.  We-shall  distinctly 
prove  to  you,  gentlemen,  that  this  party  was  heao* 
edhy  Cuthfoert  Grant,  who  is  chargea  in  the  jn« 
dittment  to  have  actually  perpetrated  the  murder 
by  shooting  governor  Semple.  Whatever,  gentle- 
n,  may  have  been  the  deficiency  of  evidence 
..iative  to  other  persons,  we  shall  most  ineontro* 
Tertibly  ptoye,  not  only  that  Grant  was  there,  but 
tfaiat  be  actiuily  headed  the  party.  We  sh|Jl  also 
ffo  ferther,  and  shew  by  his  own  confessiomi,  or 
declarations,  the  part  Which  he  took  on  the  i9th 
June.  As  to  Louis  Periault,  or  Louis  Morain, 
the  other  principal,  who  has  not  been  tried,  we 
do  not  propose  to  offer  any  evidence  to  his  con- 
dtoctf  because  it  is  unnecessary.  If  we  prove  to 
yoa  that  there  is  one  murderer,  and  that  the  de- 
fendants were  accessary  to  the  felony  and  murder 
committed,  it  is  the  same  as  if  we'j^roved  the  par« 
tioular  share  of  each  participator  in  the  melancho- 
ly affi-ay.  There  was  an  examination  of  the  per* 
son  named  Perrault  or  Morain  taken  by  a  mi^s- 
trate,  but  as  he  is  not  here  to  prove  it^  of  coutie 
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it  will  not  be  put  in  evidence.  Havin^^  dismissed 
from  your  considenation  a  circumstance  that  might 
have  embarassed  vou,  I  shall  continue  the  state- 
ment I  was  submitting  to  your  notice. — Governor 
Semple  observine  that  the  party  of  horsemen  was 
so  numerous,  hsuted  the  mjsnwho  were  with  him. 
They  were  standing  then  in  a  confused  state,  nor' 
shall  I  be  able  to  prove  that  any  particular  order 
\^as  given  by  Mr.  Semple  for  their  conduct.  This 
very  circumstance,  I  think,  furnishes  a  strong 
presumption  that  there  could  not  exist  #ily  inten- 
tion on  his  part  to  attack  the  horsemen,  indeed 
he  could  hardly  be  so  mad  as  to  intend  to  attack 
a  larger  party  and  make  no  preparation.  The 
peaceable  intentions  of  Mr.  Semple  might  also  be 
gathered,  I  think,  from  the  maimer  in  which  he 
went  out.  Why  nOt  take  every  inan  and  the  can- 
non that  were  in  the  fort,  if  he  had  any  hostile 
plans  ?  whilst  they  were  standing  in  the  irregular 
and  unprepared  manner  I  have  mentioned,  the 
half-breed  party  galloped  up  towards  Mr.  Semple 
and  his  party,  then  suddenly  dividing  themselves, 
the  one  party  stretched  towards  the  river  and 
joining  the  other  division,  they  encircled  or  sur- 
rounded Mr.  Semple's  people  in  the  shape  of  a 
half  moon.  One  of  the  mounted  party,  a  Cana- 
dian speaking  a  little  English,  now  advanced  to 
Mr.  Semple's  party,  calling  out  "what  do  you 
"  want,  what  do  you  want  ?'*  To  which  Mr. 
Semple  replied  by  enquirincr  «« what  do  you 
"  want."  The  Canadian  repued  "  we  v^ant  our 
*'  fort."  On  this  part  of  the  narrative  I  would  re- 
mark, gentlemen,  that  it  may  perhaps  app^ear  to 
you  in  evidence  that  this  expression  referred  to  a 
fort  which  had  formerly  been  in  possession  of  the 
North  West  Company,  to  which  the  defendants 
generally  belong,  but,  gentlemen,  whatever  may 


have  been  the  aggression  through  which  they 
were  deprived  of  that  fort,  it  can  form  no  justin- 
cation  for  the  conduct  pursued  on  the  19th  June, 
npf  any  defence  for  the  accused.  To  this  expres- 
sion 01"  we  want  our  fort,**  Mr.  Seniple  rejoined, 
««go  to  your  fort."  Boucher,  the  Canadian,  rc»i' 
pliC^d,  in  mpdt  opprobrious  and  insulting  language, 
saying,  "  you  damned  rascal,  you  have  destroyed 
•*our  fort."  Mr.  Semple,  who  was  a  man  of  su- 
perior mind,  and  of  very  refined  manners^  no 
doubt  ^It  indignant  at  such  a  coarse  and  vulgar 
epithet  biding  applied  to  him,  incautiously  laid  hold 
oftne  bridle  of  Boucher's  horse,  and  called,  I  be- 
lieve, to  fibriae  of  his  people  to  make  him  a  prison- 
er. Af  this  moment,  gentlemen,  the  firtt  shot, 
was  fifed,  and  although  the  witnesses  generally; 
'Till  not  perhaps  say  positively  from  which  party,' 
it  came,  yet,  from  a  Variety  of  circumstances,  I 
think  you  will  be  induced  to  believe  that  it  must  . 
have  come  from  the  Indians  and  Half-breeds.  By  . 
this  shot  a  Mr.  Holte  belonging  to' the  Semple  par- 
ty  was  shot,  and  was  seen  immediately  struggling. 
Instantaneously  a  second  shot  was  heard,  and  by 
it  governor  Semple  fell.  Boucher  had  slid  from 
his  horse  during  the  time  Mr.  Semple  had  hold  of 
the  bridle,  and  it  was  almost  at  the  moment  that 
he  did  so  that  Mr.  Semple  fell.  His  followers  ga- 
thered round  him  to  ascertain  what  injury  he  had 
received,  and  ^  general  fire  from  the  mounted 
party  took  place,  by  which  all,  excepting  four,  I 
thint,  were  either  killed  or  wounded.     These 

Sersons  most  miraculously  escaped,  and  they  ^ill 
e  brought  before  you  as  evidences.  Their  testi- 
mony will  too  fully  establish  the  death,  to  admit 
of  doubt  being  entertained  for  a  moment  on  that 
part  of  the  case.  The  next  point  for  your  cohsi- 
deratipn  wilt  be  j  what  were  the  intentions  of  Mr. 
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Grant  and  his  party  in  going  to  this  settlemept,  or 
to  this  part  of  the  R^d  River  country,  and  upon 
this,  gentlenien,  we  shall  exhibit  before  yoii  « 
very  strong  piece  of  evidence,  viz.  a  letter  of  Mr 
Grant's  own  writwg»  dated  at  Fort  ^ut  Appelle, 
in  which,  I  thin,;,  you  will  find  the  object  so  une- 
quivocally avowed  that  you  can  scarciely  hesitate 
in  declaring  that  malice  aforethought  did  exist  in 
his  mind.  In  considering  this  case^  it  will  be  ab- 
solutely necessary  that  ydu  correctly  ascertain 
vi^hether  it  is  one  of  manslaughter  oz  murder,  be- 
cause,  if  you  find  it  to  be  manslaughtef  in  tlie 
principals,  there  can  be  no  accessary  before  Uie 
fact,  ^though  there  may.  be  after.  Mansls^ughter 
being  an  ofience  which  the  law  considers  stidden 
and  unpremeditated,  does  not  admit  of  apcesfaries 
befpre,  but  to  every  felony,  (and  manslayghter  is 
a  felony  as  much  as  murder,}  there  may  be  acces- 
saries aO^er  the  fact.  Having  very  briefiy  stated 
the  outlines  pf  the  case,  we  shall  proceed  to  call 
the  witnesses,  aiid  adduce  the  evidence  before 
you  in  sppport  of  our  charge  against  John  jSive- 
right,  as  an  accessary  befme  and  qfier  the  fact,  and 
against  the  other  defendants  as  accessaries  after 
the  fact  only.  The  Court  will  tell  you  what  con- 
stituties  the  offence  in  either  case,  what  aiding 
and  assisting  will  make  an  accessary  before,  as 
well  as  what  receiving  and  relieving,  an  accessary 
afier,  the  fact.  And  after  hearing  the  testimony, 
assisted  by  their  directions,  you  will  weigh,  as  in 
any  other  case,  the  evidence  that  has  been  produc- 
ed on  the  one  side  and  upon  the  other,  and  ren- 
der a  verdict  agreeable  to  the  dictates  of  your  con- 
sciences, and  there  can  be  no  doubt  of  its  coiuci- 
dencjC .  yirith  the  strictest  justice. 

Mt,  Slierwood. — Before  we  begin  to  examine 
evidence  there  are  some  difficulties  that  I  should 
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Ijlie  to  hi^ve  settled^  vad  first,  can  evidence  against 
absent  principals  be  made  to  bear  against  accessa- 
fies?  and  also,  how  does  Mr.  Attorney  General 
propose  to  apply  the  evidence  to  the  accessaries, 
ui  relation  to  the  liever^  principals,  The  indict- 
ment charges  four  principals,  and  the  defendants 
asflccessanes.  Two  of  these  principals  have  been 
tried  and  acquitted,  these  gentlemen  may  there- 
ifqfe  be  considered  as  half  acquitted  already.  It 
if  a  rule  of  law  that,  when  one  principal  is 
convicted,  the  Crown  may  put  the  accessaries 
ppon  trial ;  but  here  those  they  have  put  upon 
their  trial  are  acquitted,  and  the  Attorney 
Genendi  apgnrs,  in  liis  evening  speech,  to  take 
no  notice  W  that  circumstance^  or  although 
he  did  advert  to  it,  he  did  not  state  that  it  would 
make  any  di£ference  in  his  mode  of  producing  the 
eridence— except  the  bare  mention  of  the  circum- 
stance, that  Brown  and  Boucher  had  been  acquit- 
ted, he  did  not  even  by  a  side-wind  touch  upon 
the  subject.  The  Attorney  General  proposes  to 
go  into  evidence  as  to  the  conduct^f  absent  prin- 
cipals, and  then  make  it  evidence  agaim<the  de- 
fendants,  who  are  charged  as  accessaries.— Before 
he  is  allowed  to  do  so,  I  think,  it  is  incumbent 
iipon  him  to  produce  some  legal  authority  for  his 
course,  because  it  is  one  that  appears  to  me  to  be 
completely  novel,  and  as  extraordinary  aa  novel. 

Mr.  Justice  CampbelL'^You  should  have  thought 
of  this  difficulty  before  you  insisted  upon  being 
put  upon  your  trial ;  it  has  been  your  own  act  to 
bring  it  on,  and  you  can  not  restrain  the  Crown 
from  shewing  that  the  murder  has  been  commit- 
ted. It  must  enquire  into,  and  establish  the  guilt 
of  the  principals,  as  much  as  if  they  were  on  trial. 

Mr,  Sherwood, — I  would  remark,  my  Lord, 
that  we  are  left  without  any  rule  upon  the  sub- 
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jeet.  From  my  I  rrd  I.Iale  down  to  Chitty,  w« 
have  no  authority  upon  the  point  that  I  know  of. 
I  th>  not  jKJsitivelv  say  there  is  no  authority,  but 
there  is  no  application  of  it,  and  therefore  it  would 
he  merely  speculative  to  give  an  opinion  on  the 
subject.  In  the  absence  of  authority,  or' of  the 
production  of  it,  I  apply  to  the  Court  for  informa- 
tion whether  Mr.  Attorney  General  can,  against 
the  present  defendants,  adduce  as  evidence  the 
conduct  of  absent  principals.  I  think  he  can  not. 
If  h^  can,  I  sliould  like  to  know  under  what  rule 
it  is. 

Attorney  General. — I  confess,  my  'Lord«,  I  can. 
not  see  what  the  learned  gentleman  |j|||ans.     He 
has  insisted  upon  going  to  trial  before  the  princi- 
pals are  tried,  and  before  they  are  attaint.     Did 
the  Crown  possess,  and  had  it  exercised,  the  pow- 
er of  compelling  these  persons  to  take  their  trial, 
the  learned  gentleman  might  b&  warranted  in  call- 
ing  upon  us  to  shew  the  rule  by  which  we  justified 
the  application  of  evidence,  but  in  availing  him- 
self oi' tbe^ight  f. hich  the  law  gives  to  the  accus- 
ed of  coihpelling  the  Crown  to  put  accessaries  on 
trial,  in  the  absence,  and  before  the  conviction  or 
attaint,  of  any  of  the  principals,  they  have  made 
the  rule  for  themselves,  and  must  take  it  with  all 
its  inconveniences.     If,  my  Lords,  it  is  permitted 
to  persons  accused  as  accessaries  to  compel  the 
Crown  to  put  them  on  their  trials,  I  would  ask, 
how  can  it  be  possible  to  convict  them  unless  evi- 
dence is  admitted  of  the  guilt  of  the  principals  ? 
To  attend  to  this  doctrine  of  the  learned  gentle- 
man would  be  to  say,  that  in  granting  the  applica- 
tion of  these  defendants  to  be  put  upon  their  trial, 
)  our  Lordships  directed  their  acquittal.    Our  evi- 
dence* will  be  first  to  the  guilt  of  those  who  are 
charged  as  principals,  aittd  having  established  that, 
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we  shall  add  to  it  all  the  testimony  we  posscsi}  tq 
substantiate  the  accusation  a^auist  the  accessaries. 
If  there  is  any  hardship  in  the  course,  it  is  a  hariU 
sbip  of  thc^lefendanta'  own  seeking ;  they  insisted 
u|iQn  their  trial,  and  compelled  the  Crown  to  ar- 
rai(j»them. 

The  Court  intimated  its  approbation  of  Mk  At- 
torney General* i  observations,  and  directed  the  trial 
to  proceed,  remarking  to  Mr.  Sherwood  that 
v^ien  he  thought  t/ie  rules  of  evidence  injringed 
Off,  lie  could  apply  to  the  Court,  Mr.  Sherwoodi^ 
assenting  to  the  direction  qf  the  Court,  demandea 
that  the  witnesses  on  the  part  of  the  Crown  might 
be  ordered  to  withdraw,  and  remain  out  of  Court 
till  called  for. — The  witnesses  upon  both  sides 
wre  called  over  and  Wisnt  out  of  Court. 

MICHAEL  H  EDEN   suom,    ej:amined  by  the 
Attorney  General. 

Heden. — I  was  living,  in  the  year  1815,  and 
during*thc  summer  of  that  year,  at  a  place  called 
lied  River,  in  the  Indian  territory.  I  was  there 
in  the  month  of  June  in  the  capacity  of  a  servant 
in  the  settlement.  I  was  a  blacksmith.  We  were 
c(}rapelled,  I  thrink  it  was  on  the  23d  of  that  ^ 
month,  to  leave  it  by  the  party  who  attacked  iis 
on^he  19th.*  VVe  were  warned,  botli  by  the  hi^nt-  ' 
ere  and  free  Canadians,  that  we  were  to  be  turn- 
ed out  of  Red  River  j  both  the  Indians  and  free- 
men  told  us  we  were  to  be  attacked.  On  the 
evening  of  the  19th  of  June,  perhaps  about  six 
or  seven  o'clock,  as  we  had  for  some  time  before 
kept  a  watch  at  the  fort,  the  man  on  watch  gave 
notice  that  a  party  of  armed  men  were  going  to- 
wards the  settlement.  Governor  Semple  was 
alarmed,  and  took  a  spy-glass,  and  went  to  look, 
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iccompaHied  by  Cspt  Rogers.    He  toon  came 
down  again,  (I  did  not  go  wirh  him  to  look,)  and 
said  the  half-breeds  belonging  to  the  North  West 
Company  were  coming:    He  told  about  twenty 
men  to  take  their  arms  and  follow  him  to  see 
what  tliose  fellows  were  about.    There  were  about 
forty  servants,  men,  women,  and  children,'  in  the 
fort  at  the  time.    Perhaps  about  thirty  or  forty 
men,  now  I  recollect,  but  I  am  not  sure.    I  think 
about  twenty  eight  men  went  out  with  him.    I 
do  not  know  how  many  were  left,  but  there  were, 
I  should  think,  more  than  teta  ledi    There  were 
three  or  four  pieces  of  cannon  at  the  fort.   Going 
on,  at  a  little  distance  from  the  fort,  we  met  some 
women    and    children    running,    clasping   their 
hands,  and  crying ;  they  said  the  half-breeds  werU 
coming,  and  the  North  West,  with  carts  and  can- 
noin.    Going  on  a  little  farther,  we  met  more  of 
the  settlers,  men,  women,  and  children,  who  said 
the  same.    Mr.  Semple  did  not  ask  them  to  go 
with  him,  but  told  them  to  go  to  tbe  fort.   When 
Mr.  Semple  heard  that  the  half-breeds  had  can- 
non with  them,  he  sent  Mr.  Bourke  to  the  fort, 
to  get  one  of  the  pieces  of  ordnance,  and  Mr. 
Bourke  went,  but  did  not  return,  with  it  that  I 
saw.     I  saw  only  two  or  three  horsemen  at  ^t 
from  the  fort,  but  at  about  two  miles  distance  I 
saw  more,  and  then  they  gallopped  up  to  us,  ailtt 
surrounded  us  in  the  shape  of  a  half  moon,  they 
were  in  a  body  and  armed.    I  only  knew  Grant 
and  Brown ',  they  were  painted,   but  I  do  not 
know  if  differently  to  going  to  war.    I  do  not 
know  if  they  paint  in  different  ways.    They  form- 
ed the  half  moon,  and  remained  firm  till  governor 
Semple  was  chaUenged  by  Boucher.     Wnea  they 
h£id  surrounded  us,  Boucher  came  from  his  party, 
and  waved  his  hand,  riding  up  to  us  at  the  same 
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tkse ;  and  called  out,  **  what  do  you  want,  what 
••do  you  want  ?"  Mr.  Semple  said  •*  what  do  you 
»  want."  Boucher  answered,  "  we  want  our  fort," 
governor  Semple  told  him,  **  well  go  to  your  fort*," 
when  Boucher  immediately  said,  '*  No,  you  damn- 
»ed  scoundrel,  you  have  destroyed  our  fort." 
Mr.  Semple  said,  '<you  rascal  do  you  tell  me  so." 

Attorney  Generai-^^What  did  you  understand 
ty  we  want  our  fort  ? 

Htfdim.— I  do  not  exactly  know,  but  as  far  as  I 
can  understand,  it  was  Fort  Gibraltar  that  he 
meant,  which  was  about  a  mile  above,  at  the 
Forks.  The  Governor  caught  hold  of  the  reins 
of  his  bridle,  and  called  out  to  some  of  the  people 
to  make  him  a  prisoner.  When  Boucher  heard 
that,  he  slid  from  his  horse  on  the  other  side.  As 
soon  as  Boucher  had  done  so,  Mr.  Holte  was  killed 
by  a  shot  from  the  other  party,  and  immediately 
after,  there  was  a  second  shot,  and  governor  Sem- 
ple fell ;  these  were  the  first  shots  I  heard. 

Attorney  General. — Had  any  thing  happened  in 

Sing  along  that  gave  you  to  understand  what 
r.  Serhple's  wishes,  were  about  firing  ? 
Heden, — In  going  along,,  at  about  a  mile  di- 
stance from  the  fort,  Mr.  Holte  was  carrying  his 
gun  carelessly,  and  it  went  off  by  accident.  Mr. 
Semple  reproved  him,  and  told  him  that  he  ought 
not  to  carry  his  gun  in  that  careless  way,  and  that 
the  other  party  might  make  a  handle  of  it ;  for,  says 
he,  I  do  not  mean  any  firing  at  all.  When  they 
were  coming  up  to  us,  one  Kilkenny,  belonging 
to  our  party,  said,  "  we  shall  be  shot.  I  see  there 
**  is  something  bad  approaching,  if  you  will  give 
"  me  leave,"  (speaking  to  the  governor)  "  1  will 
"  take  down  Cuthbert  Grant,  who  is  one  of  the 
"  heads."  Governor  Semple  was  very  angry  with 
Kilkenny  and  said,   "  I  want  no  firing  at  alK" 
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This  was  before  Boucher  challenged  the  /governor. 
None  of  our  party  were  on  horseback.  We  walk- 
ed, but  did  uot  hurry ,  they  might  have  got  out 
of  our  way  if  they  would,  certainly,  as  they  wtre 
on  horseback,  and  we  on  toot.  IAt.  Semple  wai 
not  on  horseback. 

Attorney  General'^And  you  are  sure  Mr.  Holtt 
tnd  Mr.  Semple  ieii  by  shots  from  the  other 
party  ? 

Het/en»^Yest  by  the  first' shot  Mr.  Holte  fell, 
and  then  Governor  Semple  by  the  second,  after* 
wards  the  tiring  was  general,  and  nearly  all  our 
people  were  killed.  One  Michael  Kilkenny  and 
1  were  together,  and  he  said,  **  can  not  we  make 
**  our  escape."  1  said,  **  the  Lord  have  mercy 
**  upon  U!t,  while  there  is  life  there  is  hopes  let  us 
**  try  and  make  our  escape."  We  accordingly 
did,  and  outrun  the  surgeon  who  started  with  us. 
There  were  about  six  half-breeds  had  got  between 
us  and  the  river,  they  shot  at  us,  and  the  surgeon 
fell.  While  they  were  stripping  him,  Mr.  Bourke 
and  nine  or  ten  men  with  the  artilleiy  took  their 
attention,  and  we  got  to  the  river  and  ekaped. 
Kilkenny  by  swimming,  and  I  and  one  McKay 
in  a  eanoe.  When  governor  Semple  iell,  the  peo- 
ple all  gathered  round  him,  though  he  called  out 
to  them  to  take  care  and  do  what  they  could  for 
themselves,  and  directly  a  volley  was  tired,  and 
scarce  one  of  our  party  was  leA.  standing.  I  saw 
nine  or  ten  dead  bodies  next  day  at  the  fort. 

Attorney  Generai.^^Hovr  did  you  get  to  the 
fort? 

Htden, — After  making  my  escape,  I  got  to  the 
fort  in  the  night,*  and  remained  there.  Among 
the  dead  bodies  brought  next  day  to  the  fort,  was 
that  of  Governor  Semple ;  there  were  nine  or  teti 
bodies. 
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Attftmey  General, — Did  you  see  wbetlier  it  was 
Hounded  by  a  miiHket  bail  ? 

Heden.-^h  wan  mortally  wounded  in  the  left 
lireasC,  but  1  coilld  not  distinguish  whether  by  a 
iMisket  ior  not,  as  it  wa<t  all  over  spear  wounds. 

Atitrnfff  fitnerat.^^Did  you  tee  Grant  after- 
vardiitAiid  Perraiiit? 

Jii'efefLt^l  «a.w  Cuthbert  Grant  the  next  day, 
but  i  do  not  know  Perrault  Grant  came  to  the 
fiirt,  and  took  possession  of  it,  and  ordered  us 
iway.  We  went  on  the  i&Sd  June,  in  consequence. 
We  were  to  take  away  tlif*  private  property,  the 
public  was  to  be  leu  behind,  it  was  not  to  be 
moved.  The  fort  was  taken  posst  .sion  of  on  the 
fUth  June  by  Cuthbert  Grant  £:id  a  party  that 
came  with  him.  It  was  given  up  ici  him,  he  was 
it  their  head,  and  he  received  it.  Mr.  Urani  told 
me  I  could  nor  leave  Red  River  toe  soon,  :>nd  on 
the  ^3d  I  went  away,  and  all  the  servants  and  set. 
tiers,  men,  woinen,  and  children,  were  ail  sent  cf; 
on  the  3dd. 

AHomqf  GeHeraL-^Do  you  know  hew  ;^any 
did  escape, 

Heden.-^\  do  not  know  the  exact  number,  but 
there  was  one  George  Sutlieriaud,  Michael  Kil* 
kenny,  Daniel  McKay,  and  myself. 

Attorney  GeneraL-^Uo  you  know  whether  Mr. 
Pritchard  escaped,  and  how  he  effected  it  ? 

Heden^-^l  know  that  Mr.  Pritchard  made  his 
escape,  but  1  could  not  account  for  him  \  \  can 
not  tell  how.  We  went  of!'  in  boats,  but  without 
any  guard,  though  a  guard  ha^  a  jn  promised  us. 
We  were  sent  down  the  river  to  take  our  own 
chance  without  any  protection  at  all.  On  the 
2Uh,  at  day  light,  we  v-ki,i  a  number  of  canoes 
with  Mr.  McLeod;  i\v\ri  xtxe  ten  canoes,  with 
ten  people  in  each.     Mr.  McLeod  enquired  wheth. 
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er  Mr.  Semple,  and  that  rascal,  Robertson,  were 
there,  and  Mr.  Pritchard,  I  believe,  said  they  were 
not,  We  were  then  all  ordered  to  be  put  on  shore, 
and  our  trunks  and  things  wait  all  overhau  d, 
and  our  papers  taken  i'rom  us.  I  do  not '  ow 
what  was  the  reason  for  keeping  our  papers.  We 
went  on  to  Netley  Creek,  and  Mr.  McLeod  with 
us,  and  then  we  were  overhauled  again,  and  I 
and  several  others  were  made  prisoners  Mr. 
Alexander  McKenzie  was  there,  the  emperor  as 
)ie  is  g3nerally  called  ;  a  Mr.  Leith,  and  a  Mr. 
Haldane.  Mr.  John  McDonald,  one  of  the  de. 
fendants,  was  there. 

Ailomet/  General. — Was  Simon  Fraser  there  ? 
Heden.—fi  do  not  know.     I  do  not  know  Simon 
Fraser. 

Attorney  Qeneral^-Was  Doctor  McLaughlin, 
or  Mr.  McGillis,  there  ? 

Heden. — Doctor   McLaughlin  was  there,  but 
not  Mr.  McGillis. 
Attorney  General. — ^Was  Mr  Siveright  there  ? 
Heden.-^He  was  not  there  then.     I  saw  him 
the  next  day. 

Attorney  Oeneral. — He  came  afterwards,  d:d 
he  ?  Did  the  others  come  with  Mr.  McLeod,  or 
arrive  afterwards  ? 

JJeden. — I  am  not  sure  whether  they  came  with 
Mr.  McLeod,  as  otlier  canoes  did  arrive  that  day 
and  the  next.  I  saw  some  of  Cuthbert  Grant's  par- 
ty arrive  at  Netley  Creek  whilst  I  was  there.  I 
saw  a  clerk,  named  Fraser,  and  others  arrive. 
Fraser  was  one  of  those  who  was  in  the  battle  of 
the  10th  Jane. 

Attorney  General. — Was  you  present  at  the  con- 
versation betvveen  the  three  that  you  have  iden- 
tified, and  the  Imlf-breeds  who  arrived  from  Fort 
Douglas? 
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Heden, — No,  I  was  not.  I  did  not  hear  ap/, 
I  do  not  know  of  any  presents  being  made  to  the 
half-iireeds.  I  do  not  know  that  rum  and  tobacco 
were  served  out  to  them.  1  did  not  see  any  of 
tiM^tlothes  that  had  been  worn  by  our  people  ori 
the  '19th,  on  these  half*breeds.  We  were  sent  to 
Point  au  Foutre  and  kept  a  few  days,  and  then  sent 
on  to  Fort  William*  At  Point  au  Foutre  Mr. 
McLeod  asked  me  about  Mr.  Cameron,  who  had 
been  made  a  prisoner,  and  then  shortly  afVer  I  was 
put  in  iroQ9»  and  sent  to  Fort  William,  and  afler- 
wfirds  to  Montreal,  being  kept  at  Fort  William  on- 
ly a  few  days.  ^ 

Attorney  Generai-^h  there,  Heden,  any  other 
circumstance  connected  with  this  affair,  that  you 
remember,  relative  to  which  you  have  not  been 
eiamined,  but  which  you  desire  to  mention  ?  If 
there  is,  relate  it  now. 

Heden,-^!  do  not  recollect  any  thing  else. 

Pross  exaviined  by  Mr,  Sherwood, 

"Mr.  Sherwood, — You  have,  I  think,  told  us  that 
you  was  in  the  service  of  the  Hudson's  Bay  Com- 
pany on  the  19th  June? 

Heden, — I  was  in  their  service. 

Mr,  Sherwood, — And  you  was  put  under  re- 
cognizance, and  taken  to  Netley  Creek,  and  thence 
sent  to  Fort  William,  and  afterwards,  to  Montreal. 

fiipflten.— 'Yes,  I  was.  1  was  sent  a  prisoner  to 
Montreal  j  from  Fort  William,  under  a  warrant 
from  Mr.  McGillivray. 

Mr,  Sherwood.-^And  you  made  oath  to  a  long 
paper  before  Mr.  McCord,  the  magistrate  there. 

Heden, — I  did  take  my  oath  before  Mr.  Mc- 
Cord.    I  made  a  deposition. 

Mr.  Sherwood.^-Y ou  read,  I  suppose  ? 

Heden, — Yes,  I  read  a  little,  but  not  much? 

Mr,  Sherwood, — Did  you  ever  read  your  own 
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Reposition  io  a  book,  or  do  you  \itioyf  that  it  was 
printed  in  a  bock  ? 

.   Hedm» — I  do  not  know  that  I  ever  read  iV  I 
lieard  it  was  printed^ 

Mr,  6'A«rafOorf.-^How  came  it  to  be  printed? 
did  you  take  it  to  a  printer  to  get  it  published  ? 

Hei/d/t.— I  do  not  know  how  it  was  printed.  I 
4id  not  take  it  to  any  printer  myself  to  have  it  pub. 
limbed. 

Mr.  Shentood.^A  suppose  you  do  not  happen 
U^  know  how  a  magistrate  came  to  publish  in  9 
printed  book  the  King's  evidence? 

Heden. — I  da  not  know  any  thing  about  it. 

Mr,  Sherwo^-^X>o  you  happen  to  know  that 
when  you  met  Mr.  McLeod  apd  his  party  they 
were  coming  from  Montreal  ? 

//efi^;i.— ^I  do  not  know  that  they  came  from 
th^ife.  (in  answer  to  a  question  from  Mr  tihtr, 
wood,  Heden  said.  J  I  was  told  ihay  did,  but  I  do 
not  know  that  they  came  from  there. 

Afr,  A7/ert»oo#/.— Do  you  know  what  route  they 
were  going  to  take,  or  what  party  Mr.  McLeod 
joined  ? 

Heden. — I  know  nothing  about  their  route  at 
all,  nor  do  I  know  any  thing  about  what  party  Mr. 
McLeod  joined. 

Mr,  Slierwood  —I  third;  you  said  in  your  exanir 
ination  by  the  Attorney  General,  that  you  were 
sure  you  saw  Doctor  McLaughlin,  and  Mr.  John 
McDonald  at  Netley  Creek ;  did  1  understand  you 
right  ? 

Heden. — Yes,I  did  say  I  saw  them  there,  and  I 
did  see  them. 

Mr.  SJierwood.^^^ecolhct  yoursielf  j  when  did 
you  see  them  ?  yX-4^..,. 

Heden. — I  can  not  be  sure  whether  it  was  the 
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fygt  or  second  day,  but  I  am  sure  that  I  did  see 
th6ni  both  at  Netley  Creek. 

Mr,  JSherwood. — And  all  you  have  sworn  to  is 
as  true  as  this  ? 

Hedea^-^i  have  only  sworn  to  the  truth ;  all  is 
true. 

Mr,  Sherojood,-^  A.nswer  my  question,  for  you 
perfectly  understand  it.  I  am  not  asking  you 
whether  it  is  all  true  that  you  have  been  telling, 
but  1  ask  you  is  it  all  as  true  as  this,  that  you  saw 
Doctor  McLaughlin  and  Mr.  John  McDonald  at 
Netley  Creek,  or  Riviere  aux  Morts,  the  first  or 
second  day  afler  your  arrival  there. 

Heden, — Yes,  that  is  true,'  and  it  is  all  as  true 
that  I  have  sworn  to. 

Mr,  Sherwood^^-C^n  you  swear  what  papers 
were  taken  away  from  you  ?  were  any  taken  from 
joa  individually  ? 

Heden, — There  were  none  taken  from  me,  but 
there  were  from  some  of  our  party.  I  saw  them 
being  overhauled,  and  some  were  kept,  and  some 
returned. 

Mr,  Sherwood, — And  is  that  as  tnie  as  that  the 
giin  and  blanket  were  stolen  from  you  which  you 
swore  to  the  other  day»  and  the  jury  refused  to  be- 
lieve; was  it  as  true  as  that? 

Heden. — I  will  not  answer  that  question,  except 
I  am  foi  ced. 

Mr.  Sherwood — Why  not? 

Weden. — Because  I  do  not  think  you  have  a 
right  to  put  it. 

4ttomey  General — I  really  should  submit,  my 
Lord,  that  the  learned  gentleman  ought  to  confine 
his  cross-examination  to  the  case  before  the  Court, 
and  not  harass  a  witness  by  questions  no  way  rele- 
vant to  this  trial. 
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iir,  Sherwood. — If  corrected  by  the  Conri^ 
I  shall  of  course  bow  to  its  authority,  but  Mr.  At- 
torney General  nCiust  permit  me  to  conduct  my  own 
cross  examination.     1  shall  repeat  the  question. 

Hedem — I  won't  answer  that  about  the  gun 
and  blanket,  except  I  am  forced  by  the  Couit. « 

Court. — We  shall  not  force  you  to  answer  itw 
^  Mr.  Sherwoodl — Of  course  1  do  not  put  it  then^ 
You  have  spoken  of  some  persons  ariiving  at  Net* 
ley  Creek  from  Fort  Douglas,  and  that  these  gen- 
tlemen appeared  glad  to  see  their  acquaintances, 
and  that  they  gave  the  labouring  people  some  to- 
bacco, and  a'  glass  of  rum.  Do  you  know  how 
long  that  has  been  fhe  crime  of  being  accessary 
to  murder  ? 

Heden. — Nq,  I  do  n  ot  know. 

Mr.  Sherwood. — Tell  us  again  what  passed  when 
the  people  came  from  Fort  Douglas? 

Hffdf^n.'— When  the  people  arrived  at  Netley 
Creek  from  Fort  Douglas,  there  was  a  great  shak- 
ing of  hands,  and  rum  and  tobacco  was  served  out. 

Mr.  Sherwood. — Are  you  sure  it  was  to  the 
people  who  came  from  Fort  Douglas  that  this  good 
cheer  was  given  ' 

Heden. — Yes,  I  am  sare  they  came  from  there^ 
and  had  been  in  the  battle  of  the  i9th  June. 

Mr.  Sherwood. — Well,  did  you  see  any  thing  on 
the  part  of  these  gentlemen  like  assisting  or  help- 
ing to  commit  a  murder,  either  individually  or  col- 
lectively ?  look  at  them  all,  and  tell  us  if  any  of 
them  helped  to  commit  a  murder? 

Hcden.-^l  did  not  see  any  of  them  helping  <o 
commit  a  murder. 

Mr.  Sfidrwood. — Did  you  see  any  thing  on  the 
part  of  Mr.  Siverigb*^  'hut  was  like  helping  to 
commit  a  murder? 

Heden. — I  did  not  see  Mr.  Siveright  siX  all. 


^5 

Mr.  Sherwoood:^-You  spoke  in  your  exaroina- 
don  in  chief  of  your  being  completely  surrounded 
by  the  half-breeds ;  was  that  the  case  ?  were  you 
entirely  surrounded,  or  was  there  an  opportunity . 
hr  you  to  have  got  to  the  fort,  if  you  had  wished 
to  have  done  so  ? 

IJeden.^ — I  did  not  say,  nor  intend  to  say,  they 
surrounded  us  completely  j  they  formed  a  halfcir- 
cle,  and  cut  us  off  from  the  river,  by  getting  be- 
tMreen  us  and  the  river,  but  tliere  was  still  an  open- 
ine  between  us  and  the  fort. 

Mr.  Sherwood -^x^iow,  recollect  yourself  well. 
I  ilk  you,  was  not  the  first  shot  fired  from  your 
side,  or  do  you  in  fact  know  on  which  side  it  was 
fired  ? 

Heden. — There  were  two  shots  fired  before 
there  was  one  from  our  party,  by  the  Bois-Brules, 
ifyou  except  Mr.  Holte'sgun,  which  went  off  some 
time  before,  and  quite  by  accident.  The  two  first 
shots  were  fired  by  the  half-breed  party,  and  by 
them  Mr.  Holte  and  Mr.  Semple  fell. 

Mr.  Sherwood, — And  every  thing  you  have' 
sworn  to  to-day  is  as  true  as  this  is,  is  it  ? 

Heden. — It  is  all  true,  as  far  as  1  know  ?  ^ 

Mr.  Sherwood. — That  is  not  what  I  ask  vou. 
My  question  is  this,  is  every  thing  you  have  sworn 
to  to-day  as  true  as  that  the  half-breeds  on  the 
19th  of  June  fired  two  shots  before  your  party  fir# 
ed  one  ?  *' 

Heden.^-lt  19  all  true  that  I  have  said,  as  far 
as  I  know. 

Mr.  Sherwood. — I  will  have  this  question  an- 
swered ;  this  is  nothing  about  the  blanket  and  gun. 
I  will  repeat  the  question  to  you,  and  you  shall 
answer  it. 

Heden. — There  were  two  shot^  coming,  as  I ' 
believe,  from  the  same  quarter,  and  I  think  by  the 
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nnoke  and  the  repprts,  from  the  half-l>teeds»  an^. 
by  them  Mr.  8empleand  Mr.  Holtt:  ibll*  and  therW 
£orc  1  say,  1  think  the  lialf-k^reeds-firftd  .^cst.  .: 

Mr  afterwoud.-^TUAi  is  very  different  from 
what  he  said  before.  I  will  tlierefore  again  py^it 
tht>  que»uan ;  have  you  nev^  said  that  your  par- 
ty fired  fini,  to  any  body  whatever  ? 

Heden.-^!  do  ni^t  believ^  1  have.  I  do  not  re- 
collect that  I  ever  did.  ... 

Mr,  Sherwood.^^Csi.n  not  you  jrecoUect  whether 
you  ever  said  to  any  one  that  your  party  fired  the 
6rst  shot.  1  do  not  enquire  wfietber  they  aetuaU 
\y  did  so,  but  havje  you  i>ever  «aid  that  they  did? 
recollect  yourself,  and  tell  the  truth. 

CThc  witness  did  not  repi^  imnwiUatelif.) 

Athrney  Gtf?ieraL-^l  should  be  extremely  sony. 
to  object  to  any  course  of  cross-exj^nipation*  ex? 
cept  such  as  has  the  appearance  of  ill  treiatnient  or 
inciviUty  towards  ^  witness,  and  I  can  not  refrain 
from  saying  thai  1  do  not  consider  the  questioni 
put  to  tliis  man  by  any  means  fair,  but  on  the 
contrary  extremely  irrelevant,  and  such  asarecaU 
culated  to  confuse  the  witness,  without  promoting 
the  ends  of  justice. 

Mr,  6/ierwood.^-^T\'ie  doctrine  advanced  by  Mrt 
Attorney  General  amounts  to  this,  that  he  only  is 
the  |)roper  judge  ot  suitable  questions  in  cross-ex«- 
aminin^  a  witness,  and  that  no  more  roust  be  olh 
taiiiid  iVom  a  witness  than  meets  his  approbation. 
If  this  IS  to  be  tolerated,  we  shall  have  no  more  of 
the  truth  thun  what  such  witnesses  as  this  nmy 
choose  to  give  us  of  their  own  accord,  which  may 
suit  the  views  of  some  persons,  but  is  not  satisfac- 
tory to  us,  who  are  desnous  that  the  whole  truth 
may  appear. 

Atlurmy  Gifteral.'^l  am  sincerely  desirous  that 
the  whole  truth  may  appear,  and  I  have  merely 
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gliilthtt  if  the  tnan  is  not  bothered,  I  believe  th** 
irfioie  thiit  he  knows  will  be  obtained  from  hinii ' 
but  if*  by  a  series  of  questions  nb  way  bearing  on 
the  case,  the  man  is  to  be  confused,  it  is  very  im- 
^IMbabie  that  satisiactoty  testimony  will  be  obtain- 
ed relative  to  the  firing;  all  that  the  witness  has 
ever  presunned  to  say  i^,  that  he  heard  two  shots 
and  then  a  general  tiring,  but  that  the  shots  were 
so  instantaneous  by  which  Mr.   Holte  and  Mtit 
Sample  fell,  and  the  general  firing  su  immediately 
followed  them,  that  he  could  only  judge  hum  see» 
ing  the  smoke  and  hearing  the  reports. 

Mr,  iVAertfoorf.— I  have  no  wisli  to  delay  time, 
1  will  therefore  iiierely  put  the  question  to  him 
not  as  10  who  did  fire  first,  but  whether  be  ever 
Slid  who  fired  first.  Did  you,  when  you  returned 
fiAin  the  battle,  say  to  any  body,  "  It  was  our  par- 
ty, or  governor  Semple's  party,  who  fired  first  ?** 

B/idtn. — I  do  not  know  what  I  might  have  said 
when  I  came  out  of  the  battle,  1  was  so  confused  ; . 
I  do  not  recollect  that  I  said  so,  or  any  thing  like 
iti  but  I  was  so  confused  I^o  not  know  what  I 
rHi^lJM.  have  said.  ^  «^ 

Mr^  Sherwood. — I  havfi  but  thi#  question  to  put 
tt^you.  Have  you  ever  to  any  body,  within  a  few 
dionths,  in  this  very  town  of  York,' said  that  your 
party  fired  first,  and  that  you  deserved  what  you 
got,  for  that  you  would  have  served  them  the  same 
if  you  could  ?  . 

Heden. — I  do  not  recollect  that  I  have.  I  do 
not  think  I  have. 

Mr,  Sh&wbod. — One  more  question.  Do  you 
happen  to  know  whether  there  were  any  of  the 
Bots-brul^s  killed  in  this  afiair  ot^  the  lUth  of 
June  ? 

Heden. — I  do  not  know  as  a  fact  that  there 
were  any.     I  liave  heard  that  there  was  one  ma» 
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killed  on  tli^  side  of  the  Boisrbruli^s,  biU  I  do  not 
know  it  of  my  own,  knowledge. 

DONALD  McCOY  mom,    Examined  by  the 
Solicitor  General, 

McCoy. — I  was  ordered,  in  the  spring  of  1815, 
by  Mr.  Semple,  to  go  to  Qu'Appelie.  I  went, 
and  on  my  return  I  was  taken  prisoner  by  Cuth- 
bert  Grant,  Thomas  McKay,  and  several  others, 
and  carried  back  to  the  North  West  fort  at  Qu*. 
Appelle,  and  remained  a  prisoner  there  for  three  or 
four  days.  Whilst  there,  I  heard  the  people  talk 
of  an  intended  expedition  to  Red  River.  I  par- 
ticularly heard  one  Francis  Deschamps  speak  of  it, 
besides  others  who  were  there. 

Solicitor  General. — Do  you  know  Mr.  Alexan* 
der  McDonell  of  Qu*  Appelle  ? 

McCc^.— »1  do,  he  was  the  head  at  Fort  Qu^  Ap- 
pelle. V, 

Solicitor  General — ^Did  you  hear  any  speech 
made  by  him,  or  knqw  of  any  speech  being  made 
by  him,  in  going  down,  or  at  Qu'Appelle,  to  the 
Indiana  and  halnhrceds,  or  by  any  body  else  ? 

McCoy,  I  did  not  hear  any,  nor  I  do  not  know 
ofaay  being  made  by  Mr.  McDonell.  I  heard 
Deschamps  frequently  say  that  the  bnd^s  collect- 
ed at  Qu'Appeiie,  were  going  dow^  to  kill  the  set- 
tlers at  Red  River.  ^ 

Soiicitor  General. — Might  it  not  be  to  disperse 
them,  that  he  said?  i^--,, 

McCoy, — No,  he  did  not ;  he  said  those  same 
words,  to  kill  them.  I  heard  him  frequently  say 
iso.  I  was  kept  at  Fort  Qu' Appelle  three  or  four 
days,  and  then  we  marched  to  Brandon-house.  I 
met  a  good  many  persons  there,  and  amongst 
others,  Boucher  was  there,  and  we  talked  about 
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f  V  having  been  taken  prisoner  at  Qu'Appelle. 
I  said  we  had  plenty  more  at  the  fort  and  settle- 
ment, to  whicii  he  answered  they  were  soon  going 
down,  and  would  completely  destroy  the  settle- 
ment and  the  fort  altogether. 

Mr,  iiherwood. — I  beg  leave,  my  Lords,  to  ask 
what  we  have  to  do  with  this  evidence  relative  to 
sh  intention  of  Mr.  Boucher  or  any  other  person 
!0  destroy  this  settlement.  Supposing  even  the 
intention  to  have  existed,  we  are  not  indicted  for 
the  destruction  of  the  colony  at  Ked  River,  or,  if 
we  were,  this  evidence  would  not  be  admissible 
i^inst  Us,  upon  the  vital  principle  of  our  law  that 
hearsay  is  not  evidence.  Let  Mr.  Attorney  Gen- 
eral put  us  fairly  upon  our  trial  for  being  accessa- 
ries to  Cuthbert  Grant  and  Louis  Periault,  in  the 
murder  of  Robert  Semple,  and  we  are  prepared  to 
meet  it,  a»  we  are  every  other  charge  he  may 
think  proper  to  bring  against  us,  but  we  are  ar- 
raigned to  answer  the  accusation  I  have  just  men-^ 
tioned,  and  I  should  suppose  the  Attorney  Gene- 
fill  would  be  obliged  to  confine  himself  to  that 
charge. 

Attorney  General. — ^Ve  have  no  intention  of 
^oing  into  any  other  question  than  the  one  which 
obviously  arises  upon  the  indictm^it.  The  accus- 
ation against  the  prisoners  is,  that  they  were  ac- 
cessaries betbre  and  afler  the  fact,  to  the  murder 
of  Robert  Semple  on  the  19th  June.  To  main- 
tain this  charge  it  is  indispensable  that  we  shew 
the  prior,  as  well  as  subsequent,  conduct,  not  on- 
ly of  the  accused,  but  also  of  those  who  accom^ 
panied  the  priocipals  in  this  outrage,  or  who  gave 
directions  for  carrying  it  into  eifect. 

Mr,  Livius  Sherwood. — I  submit,  my  Lords, 
that  the  Attorney  General  must  shew  that  these 
•rders  were  given  by  the  persons  whom  he  charge^ 
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as  principals^  and  to  whom  he  alleges  m  the  ill- 
dictment  we  were  accessaries. 

Solicitor  General — I  presume,  my  Lords,  we  are 
entitled  to  shew  the  object  with  which  the  party 
set  out  from  Qu' AppeUe,  amongst  whom  were  the 
principals  charged  with  the  murder  committed  on 
the  l^fth  June.  If  not,  how  are  we  to  prove  that 
which  is  the  very  essence  of  murder,  viz.  niahco 
Aforethought }  what  though  the  orders  were  mv- 
eii  by  a  person  not  nnmcd  in  the  indict n»eut,  it  we 
prove  that  they  were  accepted  by  the  parties  named 
therein,  they  made  the'n  their  own,  and  participate 
in  the  malice  which  dictated  them.  1  shall  ask 
the  witness  whether,  at  the  time  of  liis  being  at 
Brandon- house,  he  saw  Alexander  McDoneil-— (/Af 
qitestion  being  put)  •'*^  * 

McCoy,    Yes,  1  did.  t- 

Attorney  General. — I  give  up  Boucher  entirety, 
and  shall  not,  in  conducting  this  prosecution,  again 
refer  to  him.  I  do  so,  not  because  I  consider  that 
I  am  precluded  from  referring  to  his  conduct  in 
connection  with  these  melencholy  transaction! 
from  the  circumstance  of  his  having  been  acquit* 
ted  of  the  murder,  but  because  I  consider  that 
there  is  nothing  important  in  his  share  in  them 
that  may  not  be,  with  equal  and  greater  facility, 
brought  home  to  the  accessaries,  by  confining  otir 
investigation  to  the  conduct  of  other  persons.  He- 
lative  to  Alexander  McDonell  I  shall  pursue  the 
examination,  also  with  regard  to  Alexander  Fiaser, 
though  not  named  in  the  indictment.  For,  my 
Lords,  I  would  ask  how  is  it  possible,  in  any  case 
of  murder,  to  convict  either  principals  or  accessa- 
ries, unless  permitted  to  shew  that  which,  as  Mr. 
Solicif  or  General  observed,  is  the  very  essence  of 
ihc  crime,  the  malice  of  aforethouffht,  and  how  is" 
this  to  be  done  if  we  arc  precluded  from  examining 
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jntOt  or  giving  evidence  of  the  previoug  conduct 
of  tills  part^.  May  we  not,  though  governed  by 
the  strictest  legal  rules,  shew,  that  in  adopting  the 
instructions  ot  any  man,  though  he  be  not  named 
in  the  indictment,  the  malice  aforethought  was 
evident  ?  \S  hat  is  the  charge  against  Siveright  and 
others?  that  thty  wilfully,  feloniuush,  andofmaU 
ice  aforethought,  not  only  commanded,  hired,  pro- 
cured, and  counselled,  but  also  ^  ^/^</,  the  tour 
persons  charged  as  principals.  'Hiat  may  be  done 
m  a  variety  of  ways,  and  though  it  should  have 
been  in  concert  with  persons  not  named  in  the  in- 
dictment, yet  it  would  constitute  a  fact  of  the 
lame  feioiiy,  and  if  proved  that  uny  of  ttie  four 
were  aided  and  abetted  in  the  commission  of  the 
crime  by  any  of  the  persons  who  thus  premeditat- 
ed it,  thoKc  who  are  charged  as  accessaries  in  this 
iiuiictment  may  be  convicted  upon  that  proof  a- 
^nst  the  murderers  being  established. 

Mr,  Uierwood. — That  1  deny.  I  deny  that 
the  Crown  has  any  right  to  associate  us  with  per- 
sons not  named  in  the  indictment,  and  infer  our 
gjuilt  from  their  conduct.  The  charge  against  \\% 
is  not  a  general  one,  that  with  one  general  privity 
tlie  offence  was  preconcerted  or  premeditated,  but 
t^dt  we  actually  incited,  moved,  stirred  up,  the 
four  principals  named  in  the  indictment  to 
perpetrate  the  murder  of  Robert  Semple,  or  that, 
knowing  it  to  have  been  committed,  we  afterwards 
received,  harboured,  and  maintained  them. 

Solicitor  General. — We  shall  prove  Cuthbcrt 
Grant  to  have  u^en  present  at  the  time  the  orders 
were  given,  and  that  he  was  at  Brandon-house  at 
the  time  of  the  conversation  referred  to ;  also  at 
the  time  of  Mr.  McDonell's  speech  to  the  Indians, 
we  therefore  think 
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il//'.  Justice  Jioulion. — You  had  baiter  contin. 
lie  your  examination,  bt'*  '  ind  con6ne  your- 
selves  to  what  bears  strict/  '  d  closely  upon  the 
case. 

Solicitor  General — Did  you,  McCoy,  hear  Mr. 
McDonell  make  a  speech  to  the  Indians,  and  what 
did  lie  say  ? 

McCoy, — I   did  not    hear  any  in  particular. 
When  Mr.  McDonell  was  speaking  to  tlie  Indians 
I  could  not  undarstund  him,  because  he  spoke  in 
rrcnch.     Atlerwards  I  went  to  Fort  Douglas,  and 
found  it  was  rumoured  there  that  they  were  to  be 
attacked.     I  remained  there  till  the  J9th  June, 
and  1  was  there  on  that  day.     Towards  the  even, 
ing  of  that  day,  the  man  al  the  watch-house  in 
the  fort  called  out  that  there  were  a  party  of  men 
on  horseback,  coming  down  towards  the  settle- 
nienl.     Governor  Semple  hearing  the  alarm,  took 
his  spy.glass,  and  with  one  or  two  of  the  gentle- 
men went  into  the  watch-house,  and  saw  tlieni 
Itimself.     He  came  out  and  told  about  twenty  of 
us  to  get  our  arms  and  follow  him,  which  we  did. 
When  we  got  about  a  mile  from  the  fort,  we  met 
some  womtn  running  and  crying  that  they  were 
making  to  the  settlement,  and  had  got  carts  with 
cannon,  and  going  on  a  little  farther,  we  met  more 
settlers  who  told  us  the  same  thing,  and  that  they 
had  taken  some  prisoners.     Mr.  Semple  sent  Air. 
Bourkc  back  to  the  fort  for  a  piece  of  cannon 
that  was  there,  and  to  get  as  many  men  as  Mr.  Mc- 
Donell, who  had  been  left  at  the  fort,  could  spare. 
We  did  not  wait  lor  the  cannon.     Upon  coming 
near  to  the  party  on  horseback  we  saw  that  tliey 
intended  to  surround  us,  for  they  divided  into  two 
parties,  and  the  one  got  between  us  and  the  river, 
and  the  other  between  us  and  the  fort.     When 
the  horsemen  began  to  gallop  towards  us,  we  stop- 
ped, and  when  tlicy  came  near  to  us,  they  sepaiat- 


fyt  snd  one  party  qanve  •crots  the  rond,  and  met 
the  other,  .who  had  kept  by  the  river's  edge, 
and  formed  a  sort  of  half-circle  round  us,  and 
tietween  us  and  the  river  and  fort.  We  were 
isattered  about  and  standing  iust  as  we  chose. 
Mr.  Semple,  I  think,  was  in  Aont  of  the  party. 
Boucher  caine  over  from  his  party  to  the  govern- 
QU  J  can  not  say  1  saw  him  ride  up  to  him,  but 
I UM  him  in  conversation  with  him.  I  could  not 
^ear  what  passed  between  them,  but  shortly  aAcr, 
I  law  the  governor  take  hold  of  the  butt  of  Bou- 
cher's gun,  and  I  inmediately  heard  a  shot,  which 
eame  too  near  me,  and  I  turned  back  and  saw 
^t  Mr.  Holte  was  wounded,  and  afterwards  I  saw 
that  Mr.  Seraple  had  fallen ;  there  was  another 
ibot  which  I  heard  directly  after  the  first,  and  it 
iraaoott^l  after  the  second,  that  I  saw  Mr.  Sem- 
pte  down,  but  the  two  were  close  upon  one  anoth- 
er, indeed  immediately  after  one  another.  The 
governor  told  the  men  to  take  care  of  themselves  y 
they  had  gathered  round  him  upon  seeing  that  he 
was  wounded,  and  immediately  after  there  was  a 
volley  fired,  and  I  saw  very  few  of  our  people 
standingt 

Solicitor  General — Was  there  any  firing  after 
that? 

McCojf, — ^Yes,  there  was,  but  not  in  a  volley  -, 
there  were  a  fbw  guns  fired  afterwards.  One  Mi- 
chael Kilkenny,  myself,  and  Ueden,  run  towards 
the  river,  and  were  followed  by  some  men,  one, 
who  was  armed  with  a  spear,  being  very  close  to 
0)6,  I  fired  at  him,  and  so  got  away. 

Solicitor  General, — Did  you  meet  with  Mr. 
Qourke  in  going  towards  the  river,  or  hear  any 
thing  of  him  ? 

McCoy* — 1  did  not  see  Mr.  Bourke,  but  I  heard 
that  he  was  wounded  by  a  shot.     We  got  into  an 
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old  batteau,  and  got  across  the  river,  and  th^n 
went  to  the  fort  in  the  night.  Mr.  Pritchard, 
who  had  been  taken  prisoner  by  the  half-bieeds, 
came  to  the  fort  with  n  proposal  to  give  it  up, 
which  was  represented  to  Mr.  McOonell.  and  by 
him  to  the  settlers  and  people  who  were  there,  but 
at  iirst  they  would  not  agree  to  give  it  up  ;  afler. 
wards  Cuthbert  Grant  and  Fraser  (Alexander  Fra. 
ser  j  came  with  4  large  party,  and  it  was  given  up 
to  them,  and  we  wero3  all  to  go  away.  We  went 
away  on  the  ^Uh,  1  thinks  We  afl  went  away 
from  Fort  Douglas,  and  were  to  try  and  get  to 
some  of  the  Hudson's  Bay  posts  at  a  distance  froiQ 
the  Hed  River  country,  but  we  met  Mr,  McLeod 
and  a  large  party,  consisting  of  nin6  canoes  and  a 
batteau.  Mr.  Alexander  McfCenzie,  and  Doctor 
McLaughlin  were  there. 

Solicitor  Generai.^'^Did  you  see  any  of  the  others 
there  ? 

'  McCoi/.'^^Of  I  do  not  recollect  that  I  did. 
We  were  ordered  all  on  shore  and  were  examined, 
that  is,  a  good  many  of  us  were  examine^  and 
afterwards  we  went  to  Netley  Creek,  where  both 
parties  encamped.  Whilst  there,  some  of  the  half- 
breeds  arrived  from  Red  River.  I  mean  some  of  the 
party  who  were  engaged  in  the  battle  of  the  IDth 
-•nne.  They  were  very  well  received.  I  did  not 
see  any  rewards  or  presents  given  to  them.  1  did 
not  see  Cuthbert  Grant  after  the  19th.  I  do  not 
recollect  of  seeing  Morain  at  Netley  Creek,  but 
I  saw  him  afterwards  at  Point  au  Foutre,  in  com- 
pany  with  tlio^e  who  had  come  from  Red  River. 

/Solicitor  General.-'-^Did  you  see  any  thing  done 
by  eitlier  of  those  ffentlemen  (the  whole  of  the  de^ 
Jendants)  that  waslike  giving  countenance  to  per. 
sons  who  had  committed  murder. 

McCo^, — No,  I  can  not  say  that  I  did. 
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tDOOd, 

Mr*  Livius  Sherwood.'^Yoii  have  said  that 
t(rhen  the  half-breed  party  saw  you  they  gaiiopped 
lip  and  surrounded  you  |  where  were  they  at  that 
time  ?  who  were  nearest  to  the  fort  ? 

McCd^.—o We  were  nearest,  as  they  were  below 
us.  They  came  nearly  up  to  us,  and  then  divid- 
ed fttid  got  behind  us,  and  formed  a  half-circle. 
^  Mr,  L,  Sherwood, — Did  they  get  between  you 
Ind  the  fort  ? 

McCoy. — Yes,  they  were  below  us,   and  one 
f»t%y  went  before  us  to  the  river*  and  one  passed 
ttehind  us,  getting  between  us  and  the  fort. 
*  Mr.  L,  Sherwood.'-^'Why  then  they  cut  off  your 
retreat,  if  they  got  between  you  and  the  fort. 

McCoy. —  les,  they  did.  We  could  not  get  to 
the  fort* 

Mr.  L.  Sherwood.^^Might  you  not  be  mistaken 
attothat? 

McGcsy.— No,  I  could  not  I  am  sure  they 
surrounded  us  in  a  half  circle,  one  party  going  to 
the  edge  of  the  river,  the  other  passed  between  us 
and  the  fort,  and  then  joined  them,  and  formed  a 
sort  of  half  moon  cutting  off  our  retreat. 

Tfte  Court  directed  Mr.  Sherwood  to  wait  whilst 
they  made  a  reference  '  >  HederCs  testimony  upon 
this  point.  After  some  conversation  Utween  the 
judges  tfte  efamination  was  continued. 

Mr.  L.  Sherwood. — What  language  did  you  Ha/ 
Mr.  Alex.  McDonell  spoke  in  when  he  addressed 
the  Indians  ? 

McCoy. — Mr.  McDoncU  spoke  French ;  when 
he  made  spceciies  to  the  Indians,  he  always  spoke 
French  to  them. 

Mr.  L.  Sherwood.-^Do  you  understand  French^ 
so  as  to  tell  us  what  he  said  to  them  ? 
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McCoy,-^l  do  k40t  understand  French  much, 
and  can  not  tell  what  he  said  to  them.^  I  do  not 
understand  French  so  as  to  speak  it. 

Mr,  i.  ^Aerwooc^— Where  was  Mr.  McDonell 
when  he  spoke  French  to  the  Indians  ? 

McCoy, — He  was  amongst  them  \  standing  in 
the  middle  of  them. 

Mr,  L.  Sherwood, — ^Did  the  Indians  understand 
French  ? 

McCoy, -^l  can  not  say ;  they  pretty  generally 
do* 

RC'examined  by  the  Solicitor  General, 

Solicitor  General. — Was  there  an  interpreter 
among  the  party  that  set  out  with  Mr.  McDoneU 
from  Qu'Appefle  ? 

McCoy, — Yes,  there  were  interpreters  with  us. 
I  do  not  know  if'  what  Mr.  McDonell  said  to  the 
Indians  was  interpreted.  I  can  not  say  whether 
it  was  or  not. 

Solicitor  General,  If  the  Indians  had  not  un- 
derstood what  was  said  to  them  in  French,  could 
it  have  been  translated  into  Indian  tr  them  by  the 
interpreters  ? 

McCoy,  It  could  certainly,  but  I  do  not  know 
that  it  was. 

Solicitor  General,  Are  vou  sure  that  the  bru- 
les  were  between  you  an({  the  fort,  so  that  you 
could  not  get  to  it  without  passing  through  them. 

McCoy,  Yes  j  they  surrounded  us  on  every 
side  J  at  first  thiy  were  before  us,  and  then  they 
ilividi^d  into  two  parties,  one  going  round  by  the 
river,  and  stretching  beyond  us,  and  the  other, 
going  round  the  other  end  of  our  line,  got  between 
us  and  the  fort,  and  so  cut  off  our  retreat  that  we 
could  not  get  to  it  without  passing  throu^ii  them. 
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Solicitor  General  Then  the  wing  extended  so 
far  as  completely  to  cut  off  your  retreat  or  passage 
to  the  fort. 

i^  McCoy*  Yes,  it  did.  There  was  no  passage 
to  it  but  by  passing  through  the  brulds.  I  am 
sure  there  was  not. 

JOHN  P.  BOURKE,   morn,   ej:amined  by  the 
Attorney  General, 

Mr,  Bourse,  I  was  at  the  Red  River  settle- 
ment in  1816,  and  in  the  capacity  of  store -keeper 
to  the  colony  established  by  the  Earl  of  Selkirk. 
I  was  there  on  the  19th  June,  and  at  about  tive 
or  six  o'clock,  the  persons  on  watch  called  out 
that  the  half-breeds  were  in  sight,  and  were  mak- 
ing towards  the  settlement.  I  went  and  looked 
myself,  and  saw  a  party  on  horseback  going  to- 
wards the  settlement.  Governor  Semple  and  a 
number  of  others  went  out  to  see  what  they  were 
about,  or  what  they  ^wanted.  We  had  for  some 
time  been  obliged  to  keep  a  watch,  because  we 
expected  to  be  attaA;ed ;  we  had  inibrmation  that 
a  large  armed  force  were  collecting  at  the  North 
West  fort  on  River  Qu'Appelle,  and  that  they 
were  coming  down  to  destroy  the  settlement.  In- 
deed we  heard  that  they  had  set  off  for  that 
purpose.  Mr.  Semple  and  from  twenty  to  twenty 
five  of  us  set  out  from  the  fort.  We  had  not  gone 
far  when  we  met  a  number  of  women  running  in 
Terror  towards  the  fort,  crying  that  the  half-breeds 
were  come,  and  had  carts  and  cannon.  I  believe 
they  mentioned  the  North  West  servants.  I  think 
they  said  the  half-breeds  and  North  West  people. 
We  went  on  a  little  farther,  and  then  met  more 
of  the  settlers,  crying  in  the  same  way,  saying 
the  half-breeds  were  coming  down  upon  the  settle- 
fflcat  with  carts  and  cannon.     Upon  hearing  this^ 
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Mr.  Seniiple  directed  me  to  go  back  to  the  fort 
and  get  a  piece  of  ordnance  uiat  was  there,  and 
to  tell  Mr.  McDonell  to  send  as  many  men  as  he 
could  spare  along  with  the  cannon. 

Attorney  General  How  many  men  were  thc*re 
at  the  fort,  at  the  time  you  saw  the  half-breeds. 

Mr*  Bourke,  I  think  there  were  about  forty 
or  fifly,  perhaps  less,  perhaps  more.  I  believt 
that  about  as  many  were  left  behind  as  went  out 
with  Mn  Sempie,  but  I  could  not  be  sure.  Mr. 
Semple  did  not  take  all  the  men  with  him  that  he 
might  have  done ;  he  told  about  twenty  to  follow 
him,  more  were  going,  but  he  hinderea  them,  he 
could  have  taken  from  forty  to  fifty  able  men  had 
he  wished  to  do  so.  We  might  as  well  have  taken 
the  cannon  af  first,  as  have  got  it  aflerwards,  but 
we  did  not  take  any.  It  was  not  till  the  people 
told  us  the  halt'breeds  had  cannon  that  I  was  sent 
to  get  one. 

Attorney  General  Were  you  put  into  rank,  or 
order  of  march,  or  did  you  lo|4  your  guns  ? 

Mr.  Bourke.  No,  we  were  not,  nor  did  we 
load  our  guns. 

Attorney  General  Your  sole  object  in  going 
out  was  to  see  who  the  party  of  horsemen  were, 
and  what  they  wanted  ? 

Mr.  Bourke.  That  was  all,  and  if  Mr.  Sempie 
had  not  been  there,Mr.  McDonell  would  have  gone* 
Capt.  Rogers,  Mr.  White,  and  Mr.  Holte  went 
with  him.  There  were  no  orders  given  by  Mr* 
Sempie,  or  by  any  otlier  person  that  I  heard,  to 
.'utdck  them,  nor  did  I  see  any  thing  like  an  in^ 
teiition  to  do  so.  We  went  out  to  see  who  they 
were,  and  what  they  wanted,  and  when  we  met 
this  people  in  terror  crying  that  the  half-breeds 
were  coming  with  cannon,  1  went  to  the  fort  to 
get  one,  anil  I  did  not  uiierwards  join  the  party. 
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j|fter  obtaining  the  cannon,  I  was  returning,  and 
I  saw  the  horsemen  gallop  up  towards  Mr.  ^uiple 
and  his  party.  Mr.  Semple  had  not  reached  the 
end  of  the  settlement  when  they  surrounded  him. 
I  was  then  on  horseback,  and  could  command  a 
view  of  the  whole.  I  did  not  advance  farther,  for 
jqst  as  the  party  surrounded!  Mr.  Semple,  1  saw  a 
flash  from  a  person  who  was  mounted,  and  then 
immediately  after  a  second,  and  directly  a  gene- 
ral firing  took  place.  I  was  afraid  lest  I  should 
be  intercepted  with  the  cannon,  and  determined 
to  returp  with  it.  I  went  back  part  of  the  way 
with  it^  and  meeting  some  men  coming  from  tiie 
tort,  I  sent  the  cannon  back  with  the  man  yrho 
drove  the  cart,  and  returned  to  where  I  expected 
to6nd  Mr.  Semple,  with  the  men  who  by  this  time 
luid  joined  me. 

Attorney  General.    The  circle  that  you  spoke 

of  just  now,  did  it  extend  completely  to  the  river  ? 

Mr.   J3oMr^<?.— No,    it  did  not,    there    were 

woods  on  the  bank  of  the  river,  so  that  it  did  not 

gtretch  to  the  banks. 

Attorney  General. — Could  your  party  have  got 
back  to  the  fort,  if  you  had  not  been  prevented 
by  the  half-breeds. 

Mr,  Bourke, — Certainly  they  might,  if  the  half 
circle  had  stood  still,  and  not  fired  upon  them. 

Attorney  General — But  if  the  party  of  horse* 
men  were  between  you  and  the  fort,  you  could 
not  ^^et  there,  could  you  ? 

Mr,  Sherwood, — t  object  to  Mr.  Attorney 
General  putting  leading  questions  to  this  witness. 
His  testimony  und  Hedon's  upon  this  very  mate- 
rial circumstance  directly  contradict  one  another, 
md  Mr.  Attorney  General  must  not  tell  the  wit- 
ness what  Heden  has  sworn  to. 
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,,  Attorney  Oeneral'-^l  have  no  wish  to  do  so.  I 
mereljr  wan'  to  ascertain  the  fact»  What  do  you 
«fty  you  did  with  the  cannon  ? 

¥Mr,  Bourke*'^!  was  afraid  that  I  should  be  in. 
teVcepted  with  it,  and  sent  it  back  to  the  fort,  and 
returned  with  some  men  towards  the  place  where 
X  expected  to  fiud  governor  Semple.  Going  along 
I  met  some  men  belonging  to  the  opposite  party 
who  called  out  to  me  in  £nglish  to  come  on>  say. 
ing  the  Ifovernor  was  there  and  wanted  me.  I, 
however,  did  not  go  up  to  them,  but  turned  back^ 
and  tried  to  make  my  escape,  as  we  were  running 
away,  we  were  fired  at,  and  I  was  wounded,  and 
a  man  named  McNaughton  was  killed.  I  how- 
ever escaped  to  the  /<.>rt,  and  on  arrivin^^  there,  or 
some  little  time  afterwards,  I  heard  that  governor 
Seniple  and  all  who  were  wit-h  him  but  four  or 
five,  had  been  murdered. 

Attomejt/  Ganeral — I  thought  you  said  you  wai 
on  horc'  ?back. 

Mr.  Bourke, — I  had  sent  my  horse  back  ^o  the 
fort. 

Attorney  General, — How  did  you  get  to  the 
fort,  being  on  foot  and  wounded,  and  they  on 
horseback  ? 

3fr  Bourke. — Tliey  were  dismounted  and  on 
foot  then  ;  they  called  out  to  me  to  give  up  my 
arms,  which  I  refused  to  do,  and  ran  away,  and 
they  fired  at  me  and  wounded  me.  Duncan  Mc- 
Naughton was  killed  by  a  shot  about  the  same 
time.  I  did  not  see  Cuthbert  Grant  among  the 
halfbreed  party  on  the  19th  June,  so  as  to  distin- 
guish  him.  On  the  next  day  Cuthbert  Grant  and 
FrtJier,  I  believe,  came  to  Fort  Douglas.  A  wag 
Wounded  anj  up  stairs.  I  however  crawled  out 
oi  bed,  and  saw  a  large  party,  about  sixteen  or 
twenty,  apparently  under  the  coniiuand  of  Grant, 
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who  insisted,  I  believe,  on  every  thing  being  giv« 
ea  up  to  them,  and  that  the  settlers  should  all  go 
away.  I  did  not  hear  all  that  passed,  but  under- 
stood we  were  to  leave  the  settlement,  and  we  did 
leave  it  on  the  33d,  I  believe.  As  I  understood, 
and  as  it  was  generally  understood,  we  were 
granted  our  lives  upon  condition  that  we  all  left 
the  Red  River  country,  and  gave  up  all  the  pub- 
lic property  and  Lord  Selkirk's  property.  Upon 
these  conditions  we  were  permitted  to  go,  and 
Cuthbert  Grant  promised  to  furnish  us  a  guard  to 
protect  us  from  other  parties  of  Bois-brul^s  who 
were  exp acted.  We  went  away  in  boats  guarded 
by  Fran9ois  Firmin  Boucher.  Cuthbert  Grant 
did  n<.)t  go<  I  do  riot  know  if  Morain  did,  he 
might  perhaps,  but  I  do  not  know  him.  On  the 
second  day  after  we  left  Fort  Douglas  we  met 
some  canoes  with  a  number  of  North  West  part- 
ners and  men,  among  them  were  Mr.  Norman 
McLeod,  Mr.  Alexander  McKenzie,  (commonly 
called  the  emperor,)  Mr.  John  McDonald,  Mr. 
McGillis,  Mr.  James  Leith,  and  a  number  of 
other  partners.  We  met  them  before  we  came  to 
Netley  Creek.  When  we  met  them  they  set  up 
the  Indian  war-whoop,  and  when  we  got  close  to 
them,  they  asked  if  Mr.  Semple  was  of  the  party  j 
this  was  done  in  a  very  insulting  manner,  they  en- 
quired if  that  8coun«lrel  Robertson  was  there,  and 
that  rascal  Pritchard.  Being  informed  that  Mr. 
Semple  was  killed,  and  of  the  melancholy  affair  of 
the  19th  June,  they  made  us  put  to  the  shore. 
Mr.  McLeod  ordered  us  to  go.  When  we  got  on 
shore  we  had  all  our  trunks  searched,  and  after 
that  they  nuadc  us  go  to  Netley  C'reelc.  This  par- 
ty was  armed.  When  we  approached  them  they 
appeared  to  be  loadinjj  tlicir  guns,  they  also  had 
two  pieces  of  artillery  which  had  been  stolen  from 
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the  colony  the  year  before  by  the  settlers,  and  tak- 
en to  the  North  West  fort.  There  were  half- 
breeds  in  their  party,  but  not  in  ours,  but  they 
were  not  any  of  those  who  were  in  the  afiray. 

Attorney/  General — You  know  Cuthbert  Grant, 
did  he,  at  Fort  Douglas,  tell  you  what  his  inten- 
tions were  in  coming  down  with  this  armed  party  ? 
Mr.  Bourke — .No,  he  did  not  tell  me  his  inten- 
tion,  except  with  reference  to  Mr.  Colin  Robert- 
son, whom  Grant  said  had  he  got  hold  of,  by  God, 
he  would  have  had  him  scalped. 
i  Attorney/  General, — Was  any  thing  taken  from 
the  people,  or  was  it  merely  a  search  that  was 
made  among  your  trunks  ? 

Mn  Bourke. — ^Tliey  took  what  they  liked,  we 
were  completely  at  their  mercy ;  they  took  a  good 
deal  of  property  from  me,  which  I  asked  for,  but 
it  was  refused. 

Attorney  General. — When  you  communicated 
the  particulars  of  the  horrid  affray  of  the  19th 
June,  and  its  melancholy  termination,  did  they 
appear  sorry  or  concerned  about  it  ^ 

Mr.  Bourlce. — No,  they  did  not  appear  at  all 
sorry,  on  the  contrary  they  all  appeared  very  well 
pleased  with  the  news. 

Attorney  General. — Did  the  party  with  Mr^i 
McLeod  appear  short  of  provisions  ? 

Mr.  Bourke. — No,  they  had  plenty ;  they  did 
not  express  any  surprise  at  not  meeting  provisions. 
1  never  heard  them  even  say  that  they  expected 
them,  nor  do  I  believe  that  they  did.  Netley 
Creek  is  about  fifly  or  sixty  miles  from  Fort 
Douglas.  An  encampment  was  made,  and  all  the 
settlers  kept  till  the  next  morning,  when  I  was 
arrested  ;  Mr.  Pritcliard  had  been  before.  Mich- 
ael Heden,  Daniel  McCoy,  one  Cor«oran,  Mr. 
Piitchard,  and  myself)  were  made  prisoners.    I 
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iras  not  allowed  to  speak  about  iiic  affair  of  the 
I9th  June.  I  wanted  to  relate  what  I  knew  to 
Mn  Norman  McLcod,  but  I  was  not  permitted. 
I  ^as  confined  by  my  wound,  so  that  I  was  una- 
ble to  go  about  the  encampment.  We  were  treat- 
ed witn  levery  insult  and  inhumanity.  I  was  very 
bad  from  my  wound,  but  could  get  no  medicine, 
nor  any  thing  done  for  my  sore,  and  all  my  clothes 
were  anerwt^rds  taken  from  me.  A  party  of  half- 
breeds  came  from  Fort  Douglas,  and  among  them 
were  Fraser  and  others  who  were  at  the  massacre 
on  the  19th  June.  I  noticed  Alexander  Fraser 
particularly,  and  besides  him  there  were  some  of 
the  others  who  took  possession  of  Fort  Douglas  on 
the  20th,  and  whom  we  left  there  on  the  23d, 
when  we  came  away  from  that  place  under  the 
guard  of  Boucher.  Cuthbert  Grant  did  not  come 
with  them.  Relative  to  telling  any  of  them  that 
these  people  had  been  engaged  on  the  19th,  and 
had  afterwards  taken  possession  of  Fort  Douglas 
and  sent  us  away,  I  certainly  did  not  communi- 
cate with  the  defendants,  but  they  must  have 
known  it,  for  every  body  knew  it  that  was  there. 
1  did  not  tell  either  Mr.  McKenzie,  Dr.  Mc- 
Laughlin, or  Mr.  McDonald,  three  who  came 
with  Norman  McLeod,  but  my  fellow  prisoners 
did.  I  know  Siveright,  but  he  was  not  at  Netley 
Creek,  nor  at  the  taking  of  Fort  Douglas.  After 
a  few  days,  the  settlers  pursued  their  route  to- 
wards Hudson*s  Bay.  Myself  and  the  four  I  have 
mentioned  were  detained  prisoners  at  Netley 
Creek. 

Attomeij  General. — Did  you  leave  Netley  Creek 
in  company  with  these  gentlemen  now  under  ti  ial, 
or  those  you  have  named  ? 

Mr.  Bourkc. — I  did  leave  it  in  their  company, 
and  went  a  prisoner  to  Bus  de  la  Riviere.     1  can 
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not  say  I  left  it  in  their  company,  but  they  left  it 
at  ti.e  same  time  that  I  did,  and  I  salv  them  af. 
terw ards  at  Bas  dc  la  llivi^re.  I  saw  Mr.  McLeod 
and  the  most  of  the  gentlemen  I  had  seen  before 
at  Netley  Creek,  and  I  saw  some  of  the  half-breeda 
who  had  been  at  Fort  Douglas  on  the  20lh  June. 
We  were  afterwards  taken  vO  Fort  William.  Be- 
fore we  went  to  Fort  William  I  was  put  in  irons. 
Irons  were  put  on  my  hands  ;  and  all  my  clothing, 
a  case  of  instruments,  and  my  watch,  ^ere  taken 
from  nie.  Mr.  McGillis  came  with  the  party,  and 
I  saw  him  afterwards  at  Bas  de  la  Riviere,  and  at 
the  same  time  I  saw  there  Alexander  Fraser,  and 
two  others  who  pame  from  Fort  Douglas  to  Net* 
ley  Creek.  Mr.  McGillis  was  there,  and  so  was 
Mr.  John  McDonald.  I  was  a  prisoner  during 
the  whole  of  the  time.  I  saw  Hugh  McGillis  at 
Netley  Creek  afterwards.  1  do  not  recollect  that 
I  saw  Simon  Fraser  among  them. 

Attomeif  Gcncrul — Altho*  you  did  not  tell  any 
of  the  deltndants  that  these  people,  who  arrived 
at  Netley  Creek  from  Fort  Douglas,  had  been  eu. 
gaged  iu  the  affair  of  the  li)th  June,  and  after, 
wards  had  sent  you  out  of  the  I*ed  River  country, 
yet  you  have  no  doubt  but  they  were  acquainted 
with  all  the  circumstances  P 

Mr.  Bourkc. — I  have  none  at  all,  for  it  was  the 
common  topic  of  conversation  at  all  times  upon 
our  passage  to  Fort  William.  I  have  heard  the 
partners,  and  amongst  them  some  who  are  now  at 
the  bar,  frequently  talking  about  the  destruction 
of  the  colony  and  the  murders  of  the  lyth  June. 
I  p.-irticularly  heard  Mr.  McGillis  and  Mr.  Alex- 
ander McDoJitll  in  conversation  on  the  subject. 
McDoneil  a'^ked  McGillis  what  had  been  his  plan 
to  destroy  the  settlement,  to  which  McGillis  an- 
swejed  that  he  would  have  attacked  the  fort  at 
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«nce,  to  this  Alexander  McDonell  replied,  **ii' 
Myou  had,  there  would  have  been  one  half  of  you 
^killed." 

Attamexf  General. — Let  us  know  more  particu- 
larly about  this  conversation,  for  it  appears  to  be 
very  important.     Where  did  it  occur  ? 

Mr.  Bourke. — It  was  whilst  we  were  on  our 
w»y  to  Fort  William.  We  were  within  a  few  days 
journey  of  the  Lake  called  La  Pluie,  when  late 
mt  night  I  was  in  my  tent,  and  heard  a  conversa* 
U'on  between  a  number  of  the  partnem  of  the 
North  West  Company  who  were  standing  by  a  Hre. 
I  did  not  hear  the  whole  of  it,  but  some  parts, 
which  were  spoken  in  a  high  tone  of  voice,  1  dis- 
tinctly heard.  There  were  u  iber  of  the  part- 
ners together,  but  I  can  not  .^..y  who  they  were^: 
but  I  know  Mr.  McGillis  and  Alex.  McDonell 
were  two  who  were  present  at  the  time,  I  heard 
Mr.  McDonell 

Attorney  General — Was  it  Alexander  McDon- 
ell, who  was  at  Qu'  Appelle,  that  you  are  speak- 
ing  of?  <     ' 

Mr,  Bourke. — Yes,  it  is  the  same  person.  I 
heard  him,  in  this  conversation,  say,  that  the 
sending  down  the  half  breeds  was  certainly  carry- 
ing things  to  extremities,  but  that  it  could  be  said 
that  our  people  had  gone  out  of  the  fort  to  attack 
the  half-breed  party,  and  by  that  means  met  their 
fate.  Mr.  McDonell  asked  Mr.  McGillis  what 
was  the  plan  which  he  would  have  taken  to  de< 
stroy  the  settlement,  and  he  replied  that  his  plan 
was  to  attack  Fort  Douglas  at  once,  or  immediate- 
ly, to  which  Mr.  McDonell  said  that  if  they  had, 
they  would  one  hall'  of  them  have  been  killed,  as 
liie  fort  was  fortified.  Mr.  McGillis  then  asked 
Mr.  McDonell  what  had  been  his  plan,  to  which 
McDonell  answered,  he  had  proposed  to  starve 
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the  fort,  as  they  had  only  a  few  bags  of  pemican. 
There  was  a  good  deal  more  said,  but  that  was  all 
I  heard  about  the  affair  of  the  19th  June.  I  wag 
taken  to  Fort  William,  where  I  was  kept  a  close 
prisoner,  in  the  most  horrid  manner,  in  a  place 
that  had  been  a  privy,  and  into  which  no  light 
was  admitted  but  what  came  through  the  crevices 
between  the  logs  of  which  the  building  was  con» 
structed.  I  was  kept  in  this  place  above  twenty 
days,  and  was  then  taken  to  Montreal. 

Attorney  General. — Was  any  thing  said  by  Mr. 
McGillis  about  the  murders  which  were  committ. 
ted  on  the  19th  June.  . 

■■p  Mr.  Bourlce. — I  did  not  hear  any  thing.  * 

Cross  examinaUon  conducted  hy  Mr.  Sherwood. 
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Mr.  Sherwood, — You,  Sir,  I  believe  came  out 
to  the  Indian  country  from  Europe,  in  the  service 
of  the  Hudson's  Bay  Company  ? 

Mr.  Bourlce. — I  came  out  under  Lord  Selkirk's 
protection,  and  not  in  the  service  of  the  Hudson's 
Bay  Company. 

Mr.  Sherwood. — Do  you  not  know  that  tJie 
Earl  of  Selkirk  is  the  principal  proprietor,  that  he 
is  at  the  head,  of  the  Hudson  Bay  Company? 

Mr.  Bourke. — No,  I  do  not  j  I  dp  not  know 
any  such  thing. 

Mr.  Sherwood. — Do  you  not  know  that  he  is  a 
partner  in  the  Hudson's  Bay  Company  ? 

Mr.  Bourke. — No,  I  do  not.  I  never  saw  any 
writing  or  any  thing  by  which  I  am  able  to  say  that 
he  is  a  partner. 

Mr.  Sherwood. — Well,  Sir,  though  yoii  have 
never  seen  the  deed  of  partnership,  (which  I  did 
not  suspect  you  had,)  did  you  ever  hear  that  Lord 
Selkirk  was  a  partner  in  the, Hudson's  Bay  Com- 
pany, or  do  you  believe  he  is  a  partner  ? 
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Mr,  Bourke. — I  have  heard  that  L6rd  Selkirk 
is  a  partner  of  the  Hudson  Bay  Company,  and  I 
iiave  no  reason  to  doubt  it.  I  do  believe  that  \i& 
is  a  partner,  but  I  do  not  know  it.  ^ 

Mr,  Sherwood. — But,  though  Lord  Selkirk  is  a 
partner,  yet  i/ou  do  not  consider  yourself  in  the 
service  of  the  Hudson's  Bay  Company  ? 

Mr,  Bourlce. — Certainly  I  do  not.  I  was  eri-' 
^ged  by  Lord  Selkirk's  agent,  and  have  always 
considered  myself  engaged  in  his  Lordship's  ser- 
vice. :.•..;..-*.,;;-■ 

Mr,  Sherwood. — You  are  not  in  the  ser\'ice  of 
the  Hudson's  Bay  Company  then,  you  are  sure  ? 

Mr.  Bow^lce. — No,  I  am  not  that  I  know  of. 
I  do  not  think  I  am. 

Mr,  Sherwood. — You  do  not  Hi'mk!  Do  you 
not  knou\  I  suppose  you  know  whether  you  are  in 
tlie  service  of  the  North  West  Company  or  not  ? 

Mr,  Bourke, — I  am  not  in  the  service  of  the 
North  West  Company,  you  may  depend  upon 
that.  I  am  in  the  service  of  the  Earl  of  Selkirk, 
and,  as  I  consider,  in  his  service  only. 

Mr,  Sherwood. — Do  you  know  that  a  few  months 
before  the  19th  June,  the  North  West  Company 
were  in  possession  of  a  fort,  called  Fort  Gibraltar, 
situated  near  the  Forks  of  the  Red  River  about  a 
mile  from  Fort  Douglas  ? 

\  Mr,  Bourke,— Yes,  I  do.  I  know  Fort  Gib- 
raltar was  about  a  mile,  or  not  so  much*  from 
Fort  Douglas. 

Mr,  Sherwood. — Do  you  know  that  your  people 
took  possessioi)  of  it,  and  afterwards  razed  it  to 
the  ground,  and  conveyed  the  materials  to  Fort 
Douglas  ? 

Mr,  Bourke. — I  know  that  it  was  taken  by  our 
people,  but  that  is  all  I  shall  say  about  it. 
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Attorney  General. — I  feel  it   ray  duty,    my 
Lords,  to  oppose,  in  this  early  stage  of  the  pre. 
sent  trial,  the  course  which,  by  the  question  just 
answered  by  the  witness,  the  learned  gentleman 
seems  prepared  to  pursue.     In  the  examination  of 
the  witnesses  on  the  part  of  the  prosecution,  no. 
thing  has  been  produced  but  what  there  was  an 
absolute  and  inevitable  necessity  for,  to  substan- 
tiate  the  charge  brought  against  these  defendants 
by  shewing  the  intention  with  which  this  party  set 
out  from  Qu'Appelle.     Beyond  that  we  have  not 
taken  a  step,  though  we  might  pursue  precisely 
the  same  course,  and  prove  aggression  upon  ag. 
gression.     But  I  should  not  dream  of  proving,  as 
a  defence  to  a  charge  of  murder,  that  three  or 
four  months  before  a  provocation  was  given  suflR. 
ciently  strong  as,  at  the  moment  perhaps,  to  have 
alleviated  such  a  charge  to  some  diminished  homi. 
cide,     Such  a  course  must  serve,  I  think^  to  con- 
vict, by  shewing  that  malice,  which  the  laiy  al. 
ways  contemplates  and  charges  as  existing  in  cas- 
es of  murder,  actually  did  exist,  and  assigning'  a 
cause  for  its  existence.     How  can  the  destruction 
of  Fort  Gibraltar  justify  even  the  takipg  of  Fort 
Douglas,  but  how  by  possibility  can  it  be  any  de- 
fence for  being  accessary  to  the  murder  of  twenty 
two  persons  ?  1  submit  to  your  Lordships  that  the 
learned  gentleman  ought  not  to  be  allowed  to  en- 
ter into  an  examination  of  any  circumstances  but 
such  as  are  strictly  connected  with  the  charge 
which  the  defendants  are  called  tipon  to  defend 
themselves  against. 

Mr.  Shet^ood. — I  differ  with  the  learned  Attor* 
ney  General,  and  humbly  believe  I  shall  have  the 
honour  of  being  supported  in  the  reasons  of  my 
difference  by  your  Lordships  because  1  am  rigidly 
following  the  course  authorised  by  the  Court  on 
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ilie  trial  of  two  of  the  principals  on  this  ve^y  ifl« 
dictment.  The  defence  of  the  accessaries  is  pre<i 
cisely  the  same  as  that  which  we  satisfactorily  of* 
fered  for  the  principals,  and  we  have  no  douWt  but 
the  result  will  be  similar.  If  they  prove  the  tak^ 
ing  of  Fort  Douglas,  why  may  not  1  prove  the 
lacking  of  Fort  Gibraltar?  If  they  are  ad- 
mitted to  prove  the  capture. of  property,  why 
am  I  to  be  debairred  the  proof  that  our  pro- 
perty has  been  taken  from  us  ?  I  would  solicit 
your  Lordship's  attention  to  what  was  the  nature 
of  our  defence  the  other  day,  because  the  very 
same  defence  we  shall  present  on  this,  with  this 
difference  only,  that  our  personal  evidence  will  be 
much  stronget  to  our  innocence^  than  on  the  for* 
mer  trial.  We  shall  offer  th6  $ame  chain  of  cir- 
euiristatntial  evidence,  in  combination  with  a  mass 
of  positive  testimony,  and  it  must  be  an  extremely 
sevei^  construction  indeed  of  the  rules  of  evidence 
which  can  exclude  it ;  a  construction  that,  afler  our 
experience  in  the  former  case,  we  are  confident 
the  Court  will  not  enforce.  1  most  respectfully 
repeat  an  observation  which  I  addressed  to  the 
Court  on  a  former  argument,  viz.  that  it  is  a  case 
Ski  generisi  and  ought  not  to  be  bound  by  that 
strict«construction  of  rules  which^  in  ordinary  ca<^ 
ses,  governs  our  practice.  But,  my  Lord,  to-day 
we  stand  in  a  very  difierent  situation  to  that  which 
we  occupied  when  formerly  discussing  th9  same 
question ;  we  have  no  occasion  to  be  enquiring: 
what  may  be  done,  we  may  refer  to  the  wisdom  of 
your  Lordship's  decision,  and  shew  what  has  been 
^one  under  it  in  the  fellow-case,  in  a  trial  under 
the  same  indictment :  we  have  a  precedent  to  re* 
^rto  in  the  trial  of  Brown  and  Boucher.  In  re- 
ply to  an  observation  of  Mr.  Attorney  General  as 
to  the  strictness  with  which  he  has  confined  him«* 
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lelf  tothe  rules  of  evidence,  I  remark  that  he  has 
introduced  mere  hearsay  testimony  against  persons 
who  are  not  indicted.  I  had  always  thought  that 
hearsay  was  not  evidence  in  regard  even  to  those 
who  were  indicted,  but  it  is  the  first  time  1  ever 
witnessed  it  admitted  relative  to  a  third  person,  as 
evidence  against  a  prisoner ;  but,  in  your  Lord- 
ship's opinion,  it  no  doubt  was  necessary  to  the  ad- 
ministration of  substantial  justice  in  this  extraor- 
dinary case.  If  Mr.  Attorney  General  goes  back 
to  circumstances  to  shew  that  the  mahis  ani- 
mus  existed  previous  to  the  battle,  may  not  we  go 
back  and  shew,  from  a  combination  of  circumstan- 
ces, that  a  state  of  irritation  mutually  existed  be- 
tween the  adherents  of  these  two  great  companies, 
such  as  might  be  reasonably  expected  to  lead 
quickly  to  blows  whenever  they  met?  and  if  we 
establish  that  fact,  do  we  not  thereby  do  away  the 
charge  of  premeditated  malice  ?  If  we  are  not  al- 
lowed to  do  it,  the  coming  with  guns  might  be 
considered  a  proof  of  malice  premeditated,  where- 
as, if  we  are,  (as  we  shall  shew  the  necessity  there 
was  from  this  very  state  of  things  at  all  times  to 
go  armed,}  it  will  turn  out  to  be  an  accidental  ren- 
contre, very  fatal  in  its  consequences,  and  inuch 
to  be  regretted,  but,  nevertheless,  from  the  mutu- 
al state  of  exasperation  between  the  parties,  not 
amounting  to  murder.  It  can  not  be  too  often  en- 
quired whether,  under  the  circumstances  of  the 
country,  notwithstanding  the  lamentable  loss  of 
lives,  murder  could  be  committed,  as  well  as 
whether  the  partners  of  the  North  West  Compa- 
fiy  were  accessaries  to  its  commission.  I  should 
think  that  the  Crown  felt  doubts  upon  the  subject, 
for  to  sustain  the  simple  charge,  the  abstract  accus- 
ation of  committing  murder  at  Red  River,  and 
being  accessary,  we  have  seen  the  Attorney  Ge- 
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neral  travel  up  to  Qu'Appelle,  as  difierent  a  posi- 
tion as  Onondaga  is  to  Lake  Simcoe.  We  see 
film  travelling  four  hundred  miles  from  the  place ; 
from  there  he  goes  to  Bas  de  la  Riviere,  just  touch- 
ing ^t  the  scene  of  action ;  then  we  meet  him  at 
X^c  id^  h  Pluie,  and  finally  at  Fort  William  and 
Jilontrealf  a  journey  of  nearly  three  thousand 
miles,  which,  it|wii]  be  seen  by  this  birds  eye  view 
of  his  route,  he  has  found  it  necessary  to  take  to 
prove  the  very  first  ingredient  of  his  charge,  viz.  a 
premeditated  malice.  , 

Attorfity  Generalf^F"!  have  to  beg  that  the  learri- 
led  gentlemen,  though  his  statement  does  not  alTect 
the  case  at  all,  will  state  correctly.  I  have  not 
mentioned  Lac  de  la  FJuie  during  the  trial. 

Mr.  Sherwood* — I  beg  the  learned  gentleman's 
pardon,  but  I  have  not  yet  misstated  him.  Mr. 
McGillis  is  mentioned  as  having  come  from  Fort 
William  with  Mr.  McLeod,  and  a  conversation  is 
related  which  took  place  at  Lac  de  la  Pluie,  and, 
except  in  that  instance,  the  name  of  Mr.  McGillis 
has  not  been  introduced  by  any  witness,  either  on 
his  examination  in  chief,  or  in  his  cross-examina- 
tion. 

Attorney  General. — It  is  a  matter  of  very  little 
ponsequence.  This  irregular  method  of  cross-ex- 
an^ining  ^  witness  must  be  opposed  some  time,  and 
it  may  as  well  be  at  the  present  moment.  As  to 
the  example  which  the  learned  gentleman  consid- 
ers I  have  set  him  in  going  from  place  to  place,  it 
}s  in  no  point  of  view  similar.  I  must  take  this 
party  wherever  I  can  find  them,  I  prove  their  set- 
ting out  from  Qu'Appelle.  I  accompany  them  to 
Portage  des  Prairies  \  shew  tt^eir  departure  for  the 
settlement,  and  the  melancholy  catastrophe  that 
occurred  on  the  19th  June ;  afler  that  1  endea- 
vour never  to  lose  sight  of  them,  if  they  are  at  Bas 
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de  la  Riviere,  I  shew  their  conduct,  if  they  are  to 
be  met  four  hundred  miles  in  a  contrary  direction, 
I  follow  them,  and  shew  their  conduct,  and  from 
their  conduct  tlje  jury  will  appreciate  their  inten, 
tion.  It  is  indispensahle  that  this  should  be  done, 
because  it  is  only  by  their  conduct  that  thnr  in- 
tentions can  be  correctly  appreciated  ;  what  may 
be  the  consequences  of  my  doing  so  is  not  a  point 
necessary  for  me  to  argue. 

Mr,  Sher'wood.'T-i  did  not  consider  Mr.  Attqr. 
ney  General  at  all  in  order  in  interrupting  me  in 
the  argument  I  was  addressing  to  your  Lordships, 
^here  are,  1  take  it,  two  points  highly  necessary 
for  us  to  pay  attention  to  in  these  very  important 
trials.  We  have  to  tajte  care  for  the  purpose  of 
distributive  justice  to  preserve  the  strict  rule  laid 
down  the  other  day,  and  also  that  we  carefully 
follow  the  entire  course  of  that  trial,  for  it  was  a 
satisfactory  and  correct  course,  and  eminently  cal- 
culated  to  attain  the  ends  of  substantial  justice. 
On  that  occasion  it  was  argued  and  settled,  that, 
the  names  of  Grant  and  Perrault  appearing  on  the 
indictment  as  principals,  testimony  might  b,e  given 
of  their  condi|ct^  and  that  it  was  good  evidence 
against  Browi^  and  Boqcher,  the  principals  then 
under  trial.  Tprday  the  accessaries  are  under  tri- 
al,  and  a  new  questiot}  arose ;  can  the  dictum  of 
tiiese  individuals  be  taken  as  evidence  against  ac<- 
cessaries?  The  Crown  officers  said,  you  shall  not 
jgo  into  your  evidence  of  justification  as  the  other 
day,  because  although  there  might  be  a  justifica- 
tion for  the  principals,  it  does  not  follow  that  it  is 
pne  for  the  accesiaties.  But,  my  Lords,  we  con- 
tend,  and  with  confidtnce,  that  we  have  a  right  to 
pursue  precisely  the  same  course  to-day.  We  art 
now  on  trial  without  a  single  principal  being  con- 
victed or  attainted,  and  all  that  have  been  trie4 
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have  been  acquitted,  and  they  were  acquitted  on 
this  very  ground,  that  we  shewed  satisfactorily 
that,  although  lives  were  lost,  still  there  was  no 
premeditated  malice,  and  therefore  there  could  be 
no  murder.  Till  Mr.  Attorney  General  establish- 
es the  premeditated  malice,  he  establishes  no  tact, 
and  we  must  meet  his  endeavours  to  do  so,  and  re- 
fute them  if  possible.  There  can  be  no  accessai  ies 
before  the  fact  where  there  is  no  fact,  there  can  be 
no  accessaries  after  the  fact  where  there  is  no  fact, 
and  no  fact  has  Mr.  Attorney  General  yet  proved. 
To  convict  us  he  must  shew  to  this  jury  that  the 
principals  are  guilty,  though  hereafter,  on  their 
own  trial,  they  may  be  acquitted,  and  we,  conse- 
quently, relievedgfrom  the'present  consequences  of 
an  erroneous  verdict.  To  shaw  this  premeditated 
malice,  Mr.  Attorney  General  has  travelled  to  Qu'- 
Appelle,  and  proved  that  this  party  set  off  armed, 
he  gets  to  Portage  des  Prairies,  and  we  hear  of  an 
Indian  harangue,  and  of  the  party  proceeding  on 
horseback,  and  in  this  manner  he  has  taken  his  wit* 
nesses  from  pl^ce  to  place  ail  over  the  Indiai^  coun- 
try, and  even  to  Montreal ;  after  this,  shall  we 
not,  my  Lords,  be  permitted  to  shew  that  this,  in- 
stead of  indicating  malice,  was  exercising  the  du- 
ty of  self-protection  ?  Shall  not  we  be  permitted 
to  disprove  this  pretended  harangue,  or  to  shew 
that  any  regrets,  contained  h\  casual  observations 
made  to  Indians,  were  occasio*  ed  by  the  depreda- 
tions daily  committed  on  our  property  preventing 
our  treating  them  as  we  had  been  accustomed  to 
do  ?  Sh;ill  we  not  be  permitted  to  shew  that  our 
going  on  horseback  was  one  of  the  inconveniences 
which  the  conduct  pursued  towards  hs  compelled 
us  to  suffer?  Yes,  my  Lords,  if  Mr.  Attorney 
Ge'ieral  travels,  ao  must  we,  for  we  have  just  as 
good  a  right 
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Attorney  General — My  Lords,  I  stand  here  the 
^•pidvpcate  of  propriety,  and  humbly  represent  to 
your  Lordsiiips  the  extreme  irregulanty  of  the 
course  pursued  by  the  learned  gentleman,  not  on- 
^  \y  in  his  examination  of  the  witnesses,  but  in  the 
observations  which  he  submits  to  the  Court.    The 
learned  gentleman  says,  1  have  travelled  four  hund. 
red  miles  from  thfs  scene  of  action.     I  have  so, 
but  it  is  absolutely  necessary  tb^t  I  should  do  so, 
or  how  am  I  able  to  prove  the  intention  of  the  per. 
sons  accused  ?    If,  instead  of  tbor  hundred,  it  had 
been  a  thousand,  miles  that  they  bad  gone,  J  must 
have  followed  them.     The  course,  my  Lords,  that 
I  have  adopted  1  consider  to  be  obviously  the  por- 
rect  course.     I  traced  this  party  to  Fort  Douglas, 
and  1  never  have  lefl  them  tor  one  moment; 
wherever  I  may  have  journeyed,  it  has  been  so  as 
not  to  lose  sight  of  the  accused,  and  it  is  a  mat- 
ter of  no  consequence  whither  I  am  obliged  to 
tr^ce  them,  though  even  across  the  Rocky  Moun- 
tains.     Respecting  the  licence  which  your  Lord- 
ships allowed  on  the  former  trial,  I  bowed,  as  it  is 
my  duty  to  do  on  every  occasion,  to  the  wisdom 
and  authority  of  the  Court,  but  I  uo  trust  that  the 
extent  to  which  that  privilege  was  carried  by  the 
learned  gentleman  who  conducted  the  former  de- 
fence, and  the  manner  in  which  it  w^s  used,  will  have 
satistied  your  Lordships  that  the  ends  of  public  jus- 
tice are  not  to  be  promoted  by  admitting  a  repeti- 
tion of  it.     I  can  not  see  what  justification---justi- 
£cation  it  can  not  be — or  what  defence  can  it  be, 
that  aggressions  have  marked  the  conduct  of  both 
parties.     So  far  from  being  any  defence,  I  consid- 
er that  the  very  circumstances  produced  for  that 
purpose  establish  the  charge  by  shewing  the  mal- 
ice which  the  law  considers  the  criterion  of  mur- 
der.    I  trust  we  shall  not  be  exposed  to  the  incon- 
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veniences  which  invariably  attend  atiy  deviatiuB  1 

from  the  strict  rules  of  law,  as  in  the  act  giving 
lis  power  or  jurisdiction  over  ofiences  comiuitted 
in  the  Indian  territories  it  is  declared,  that  they 
shill  be  tried  in  the  same  way,  as  well  as  be  con-  ', 

sidered  ofiences  of  the  same  nature,  as  if  they  had 
been  committed  within  the  province  exercising 
the  jurisdiction  ;  and  moreover,  as  the  offence  now 
under  trial  has,  by  the  grand  jury,  been  found  to 
have  been  committed  at  York  in  the  Home  Di- 
strict, I  do  hope  the  ordinary  and  established  rules 
for  trying  such  offence  will  be  adhered  to,  or  if 
attempted  to  be  exceeded,  your  Lordships  will  en. 
force  their  observance. 

Mr,  S/ierwood, — My  Lords,  I  can  not  refrain 
from  expressing  my  astonishment  at  this  attempt 
of  the  learned  gentleman  to  overturn  the  salutary 
and  excellent  decision  given  by  your  Lordships  at 
the  commencement  of  these  proceedings ;  a  de- 
cision acted  upon  with  such  singular  propriety, 
and  so  perfectly  conducive  to  the  real  and  sub> 
stantial  purpose  of  impartial  justice  between  the 
Crown  and  the  accused.  It  is  true  my  Lords  it 
was  as  judges  of  assize  that  the  decision  wasgiv* 
en,  and  as  judges  of  assize  that  your  Lordships 
presided  over  the  trial  which  was  regulated  by 
that  decision.  But,  my  Lords,  though  a  trial  at 
the  assizes,  it  was  conducted  with  all  the  dignity 
of  a  trial  at  bar.  Nothing  could  be  more  grave 
than  the  deliberations  which  took  place,  nothii^ 
more  solemn  th^n  the  decision  which  your  Lord- 
ships wisdom  gave  upon  the  arguments  we  sever- 
ally had  the  honour  of  submitting  to  the  Court  in  j 
support  of  our  opposing  opinions,  and  not  only 
was  that  decision  gMye  and  solemn,  but  it  was  a 
decision  perfectly  equitable,  and  also  perfectly  sar. 
tisfactory  to  the  public,  who  have  a  lively  interest 
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In  the  result  of  all  decisions  made  in  tlie  course  of 
theie  trials.  Your  decision,  my  Lords,  was  iound. 
ed  upon  rules  of  law  laid  down  by  the  must  emin. 
ent  judges  that  ever  adorned  and  dignified  the  ad- 
ministration of  justice.  Upon  the  principles  of 
the  great  Lord  Hale,  upon  the  principles  ot  tlie 
great  Sir  William  Blackstone,  a  course  was  adopt- 
ed the  other  day,  upon  that  excellent,  sound,  and 
wholesome,  decision,  as  satisfactory  as  the  decision 
ttseHj  and  it  was  a  course  that,  like  the  decision, 
was  perfectly  satisfilctory  to  the  public.  Ihe  de- 
cision and  course  were  substantially  right,  because 
they  admittfdthat  Which  the  justice  of  the  case  re- 
quired, viz.  every  combination  of  circumstances 
that  could  throw  any  light  upon  the  transactions 
which  produced  the  state  of  exasperation  which  was 
incontestably  proved  to  have  existed  in  that  coun- 
try ;  the  utmost  latitude  was  admitted  on  both 
sides,  and  very  properly  admitted^  It  was  a  case 
completely  sui  ger^^ris,  such  a  case  as  the  wisest 
on  the  bench  never  witnessed,  such  a  case  as  never 
was  considered  by  any  Court.'  The  decision  to 
admit  every  thing  to  be  shewn,  tvaa  a  wise  deci- 
sion, because  it  was  A  decision  consonant  to  the 
6ads  of  strict,  impartial,  and  substantial  jnstice. 
It  is  a  decision  that  has  established  a  precedent 
upon  ^ich  We  may  safely  rely,  a  precedent  which 
ought  to  be  most  strictly  followed.  It  was  a  saluw 
tary  principle  of  action,  Cand  salutary  it  certainly 
was,)  in  ihe  case  of  the  principals  on  this  indict- 
ment, why  should  it  be  narrowed  in  a  case  where/ 
from  the  very  peculiar  situation  of  those  interest- 
ed in  the  application  of  the  rule,  it  ought  rather  to 
be  extended  ?  Why,  I  would  ask,  is  a  rule  so  re- 
cently established  in  the  case  of  the  principals,  to 
be  set  aside  upon  the  trial  of  the  accessaries  ?  Jt 
is  impossible  to  assign  any  reason  that  will  satisfy^ 
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and  I  am  persuaded  that  you  will  not,  until  that 
is  done,  vary  from  so  equitable  a  decision  as  the 
one  which  your  wisdom  dictated  on  the  recent  tri- 
al. But,  if  donbt  existed  whether  a  rule  made 
for  the  trial  of  principals  ought  to  extend  to  the 
accessaries  upon  the  strict  principles  of  law,  yet 
there  is  one  rule  so  general,  and  so  congenial  to 
the  spirit  of  British  law,  that  I  think,  inider  it, 
your  Lordstiips  will  not  hesitate  a  moment  j  it  is 
the  principle  that  every  thing  that  can,  without 
violation  of  a  known  and  tixed  rule  of  law,  shall 
be  conceded  in /uvorem  viUv,  and,  my  Lords,  upon 
that  principle  alone,  I  would  stand  without  fear, 
confident  that  your  Lordships  would  not  overtiu  ii 
a  rule,  where  accessaries  are  under  trial,  which 
yourselves  established  when  the  principals  were 
before  you* 

Solicitor  General.— ~\  fear,  my  Lords,  unless 
your  Lordships  take  a  ditlerent  view  of  the  subject 
to  that  which  the  learned  gentleman  has  adopted, 
we  shall  find  ourselves  altogether  in  a  very  awk- 
ward dilemma.  The  learned  gentleman  is  not,  I 
think,  entitled  to  receive  from  your  Lordships 
the  indulgence  extended  to  him  the  other  day,  be- 
cause he  completely  failed  in  proving  that  which 
he  said  he  would  prove,  namely,  a  continued,  un- 
abated, state  of  exa8i)eration  of  mind,  that  never, 
from  the  continuity  of  aggression  had  been  allow- 
ed to  cool,  or  had  had  time  to  subside.  It  was, 
upon  this  statement,  and  I  conceive  upon  this 
strong  statement  only,  that  your  Lordships,  afier 
very  considerable  hesitation,  admitted  the  course 
to  be  pursued  which  was  contended  for  by  the 
prisoner's  counsel ;  but,  my  Lords,  ailer  com- 
pletely failing  to  prove,  from  the  proclamation  of 
Mr.  McDonell  to  the  19th  June,  an  uninterrupt- 
ed state  of  passion,  diminishing;  the  homicide  to 
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manslaughter,  if  not  justifying  it,  the  learned  gen- 
tleman ought  not,  1  think,  a  second  time,  to  be 
allowed  to  go  into  the  course  of  examination  and 
defence  permitted  on  that  occasion.  The  reason 
it  is  wished  for,  I  think  but  too  evident.  It  is 
obvious,  I  thmk,  that  it  is  not  the  object  of  the 
party  to  prove  a  state  of  actual  irritation,  such  as 
legal  rules  admit  in  extenuation  of  the  crime 
which  is  obliged  to  be  charged  as  murder,  but  it 
is,  by  going  into  a  lengthened  statement  of  difii. 
cutties  which  have  occurred  between  these  two 
companies,  to  blacken  the  conduct  and  character 
of  the  opposite  jparty ;  as  such  testimony  can  ». 
mount  to  no  defence  on  a  charge  of  murder  we  do 
think,  my  Lords,  it  ought  not  to  be  allowed  to 
be  produced. 

Mr.  Sherwood, — Our  object  was  then,  (and, 
with  great  deference  to  Mr.  Solicitor  General,  I 
think  I  may  be  allowed  to  say  I  understand  what 
it  was  quite  as  flilly  as  he  possibly  can  do,)  as  it  is 
now,  to  shew  first,  provocation  exciting  a  degree 
of  irritation,  and  secondly,  repeated  and  uninter< 
rupted  aggressions,  continuing  that  irritation,  from 
that  first  provocation,  up  to  the  unfortunate  19th 
June.  My  object  was  to  shew  these  two  particu* 
lars,  and  for  what  ?  to  obtain  the  acquittal  of  the 
prisoners,  by  satisfying  the  minds  of  the  respecta- 
ble jury  who  tried  them,  that  they  were  innocent 
of  the  crime  of  which  they  were  accused.  I  was 
permitted  by  your  Lordships  to  proceed  with  the 
evidence  I  humbly  contended  the  substantial  jus- 
tice of  the  case  demanded,  and  we  had  the  satis- 
faction of  seeing  the  trial  eventuate  in  the  acquit- 
tal of  two  of  the  principals  on  this  indictment. 
'J  he  very  same  objects  I  have  in  view,  now  that 
the  accessaries  are  upon  trial,  and  the  very  same 
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course  I  propose  to  pursue,  ^'^ecause  I  am  confi- 
dent I  shall  attain  the  same  aid. 

Attorney  General. — I  do  not,  my  Lords,  intend 
to  offer  any  additional  reasons  to  induce  an  acqui- 
escence in  what  appears  to  me  the  only  legal  mode 
of  ponducting  this  trial.  In  making  use  of  that 
eiipression,  I  beg  I  may  be  understood  as  intimat- 
ing my  humble  opinion,  with  the  greatest  defer- 
jence  to  your  Lordships  wisdom,  by  which  at  all 
tinier  1  desire  to  be  governed,  but  having  on  a 
former  occasion  so  fully  developed  my  ideas  upon 
the  question,  I  should  consider  I  was  unnecessari- 
ly protracting  the  discussion,  were  I  to  offer  again 
ue  same,  or  even  additional,  arguments.  The 
question  is  submitted  to  your  Lordships  decision, 
and  by  that  we  must  be  regulated. 

Mr.  Justice  BQuUon.i-Your  question,  Mr.  Sher- 
wood, I  think  can  not  be  put,  for  no  answer  that 
is  given  to  it  can  be  made  evidence.  It  is  calcu- 
lated only  to  shew  that  malice  did  e:i(ist,  and  was 
cherished,  and  certainly  does  not,  according  to 
ffly  idea,  come  with) a  the  limits  of  fair  evidence. 

Chief  Justice. — The  object  of  the  prisoner's 
counsel  can  not,  I  think,  for  a  moment  be  con- 
cealed or  misaj^rehended,  for  it  is  a  very  plain 
one,  and  a  very  important  one  for  them  to  esta- 
blish, if  they  have  evidence  to  do  so.  They  say 
they  have  the  evidence,  but  the  question  is  then, 
can  the  evidence  be  legally  admitted.  Their  ob- 
ject is  to  shew  that,  what  in  ordinary  cases  would 
manifest  a  felonious  intent,  does  not  do  so  in  this. 
That  is  undoubtedly  the  real  object ;  it  is  obvious* 
ly  so.  To  establish  this  point  they  go  back  to  a 
certain  period  of  time,  and  tracing  from  thence 
agression  upon  aggression,  upon  the  one  side  and 
upon  the  other,  they  endeavour  to  establish  the 
necessity  of  sending  an  armed  force  to  guard  their 
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provisions  when  under  transportation.  In  that 
point  of  view,  I  did  think  it  proper  to  allow  them 
to  shew  that  this  necessity  did  txist,^  and  I  am 
not  prepared  to  say  that  we  went  too  far  in  per- 
niitting  it.  Whether  the  indulgence  thus  given 
was  not  carried  beyond  the  limits  that  were  in- 
tended, may  also  be  questioned.  They  contend 
that  they  have  a  right  to  shew  the  innocence  of 
the  remainder  in  the  same  way  they  did  that  of 
the  others.  3But  it  is  necessary  to  observe  that 
the  case  here  is  a  case  of  accessaries ;  a  case 
not  exactly,  as  the  counsel  for  the  prisoners  con- 
tend, the  same  as  the  former,  for  the  principal 
may  extenuate  or  justify  his  conduct  in  cases 
where  a  prisoner  can  not  that  is  an  accessary 
after,  for  there  can  be  no  accessary  before  the 
fact,  in  this,  or  any  case  of  murder,  if  upon  the 
trial,  it  is  alleviated  to  manslaughter,  but  there 
may  be  accessaries  after  the  fact.  My  opinion 
is  that  we  did  right  the  other  day,  and  that  the 
same  course  ought  to'  be  pursued'  now.  Let  the 
jury  have  before  them  all  the  witnesses  know 
upon  the  subject.  I  think  it  is  but  fair  that 
every  thing  should  be  proved  that  can  throw 
any  light  Upon  the  subject  of  thele  unfortunate 
quarrels  which  led  indubitably  to  this  melancho- 
ly catastrophe.  The  justification  for  going  arm- 
ed, which  is  the  maih  prop  of  the  defence,  can 
be  proved  no  other  way  than  by  admitting  evi- 
dence that,  from  the  state  of  things  in  that  coun- 
try, it  was  a  measure  of  self  defence  almost  indis- 
pensable. If  they  ss^tisfactorily  establish  such  a 
state  of  things,  then  they  go  a  great  way  towards 
meeting  the  charge,  or  at  least  towar%  account- 
ing for  their  conduct  in  setting  out  armed,  which, 
if  they  were  not  admitted  to  explain^  might  of  it. 
self  be  considered  as  furnishing  strong  evidence  of 
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fiostile  intentions.  They  commence  with  the  pro* 
ciamation,  as  shewing  that  the  exportation  of  pro* 
visions  was  prohibited,  and  they  say  the  eftects  of 
that  proclamation!  and  of  the  attempts  to  enforce 
it,  were  to  produce  a  high  state  of  exasperated 
feelings  among  the  persons  accustomed  to  trade  in 
that  country,  and  that,  under  that  state  of  excite- 
ment, it  was  not  murder  which  was  committed  by 
the  principals,  and  consequently  the  accessaries 
can  not  be  guilty  of  the  crime  of  which  they  are 
accused.  This  state  of  excitement,  I  think,  they 
may  prove,  provided  they  never  lose  sight  of  it, 
but  go  on  and  shew  that  it  never  Subsided,  from 
the  ^moment  of  the  proclamation  being  issued,  up 
to  the  truly  lamented  affair  of  the  19th  June,  but 
if  there  is  any  interval  allowed  to  be  shewn,  then 
it  is  a  defence  that  must  fail. 

Attorney  General, — Respecting  the  proclama- 
tion, my  Lords,  of  which  so  much  has  been  said, 
I  observed  before,  and  I  do  so  again  at  the  pre-, 
sent  moment,  that  I  consider  it  as  having  no 
weight  whatever  on  the  accusation  or  the  defence 
to  that  accusation  which  is  now  trying  before  your 
Lordships,  and  I  think  that  it  was  unadvisedly 
admitted  on  the  forwer  trial.  As  to  its  forming 
any  defence  to  the  persons  now  trying,  I  should 
contend  that,  although  it  might  be  admitted  to 
have  provoked  animosity,  still  proof  of  animosity 
existing  between  the  parties  can  not  amount  to  9. 
justification,  and  ought  not,  therefore,  to  be  al- 
lowed to  be  given  in  evidence.  The  utmost  length 
1  consider  this  mode  of  defe^nce  ought  to  be  per- 
mitted to  extend  itself,  is  to  general  questions  as 
to  the  stat^  of  the  country,  but  particular  acts  of 
aggression  should  not  be  allowed  to  be  set  up  as  a 
defence,  merely  because  they  provoked  animosity. 
It  is  not  my  shewing  that  violence  on  my  part  was 
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r^ot  entirely  uD  pro vok<3d,  that  will  operate  as  a 
defence  against  a  charge  of  murder,  but  on  the 
contrary,  in  proving  a  specific  provocatiojn,  I  may 
actually  establish  the  malice  which  constitutes  th^ 
foundation  o£  the  charge. 

Chiefs  Justice. — I  am  sorry  to  s^e  the  principle 
so  completely  misapprehended.  If  the  object  of 
the  counsel  lor  the  defendants  was  appreciated 
correctly,  it  would  appear  to  be  a  fair  one.  They 
put  in  a  proclamation  prohibiting  the  exportation 
of  provisions,  and  authorising  their  detention  if 
attempted  to  be  sent  out  Qf  the  district  over  which 
Mr.  McDonelL  was  governor.  They  then  ask,  do 
you  know  of  pemican  belonging  to  the  North 
West  Company  being  seized  and  taken  from  them 
by  armed  parties.  The  answer  being  in  the  affir- 
mative, ^t  is  manifest  that  the  object  of  this  course 
of  examination  is  to  establish  a  justification  of  this 
party  arming  to  protect  their  provisions,  which 
they  say  it  was  necessary  to  send  from  Qu'Appelle 
to  meet  the  canoes  coming  from  below.  I  can  not 
conceive  how  gentlemen  can  misapply  observations 
that  are  so  plain ;  I  should  conceive  it  impossible 
for   misconception  to  ^rise  as  to  their  correct 
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Mr,  iSherwood.--TMay  I  pi^t  the  question,  my 
Lords  ?  the  object  we  have  jn  view  is  precisely 
that  which  his  Lordship  has  stated,  and  we  feel 
ourselves  completely  entitled  to  attain  it  in  the 
manner  I  had  attempted  when  I  was  interrupted. 
Of  my  right  to  adopt  such  a  course  aftpr  the  re- 
cent trial,  I  should  have  thought  dpubt  pould  not 
be  entertained.  I  beg  leave,  my  Lords,  to  en- 
quire if  1  may  continue  my  cross  examination  by 
putting  the  question  ? 

Mr.  Justice  Boulton, — A  majority  of  the  Court 
are  of  opinion  tliat  you  may,  though  1  can  not 
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gee  ^ith  my  learned  brothers  tmt  tlnft,  if  yoo  gb 
into  an  examination  of  whether  pemican  ivav  ti^- 
tv,  that  the  Attorney  General  must  go  into  a  si- 
milar one,  and  it  ..ppears  to  me  a  line  of  defences 
very  like  setting  tip  one  aggression  against  an^ 
^er. 

Mr,  Sherwood, — The  line  of  defenee,  my  tords^ 
that  I  pkx>pose  to  myself  is  precisely  the  same  line 
I  adopted  in  the  former  trial ;  and  I  shall  follow 
it,  unless  prevented  by  your  Ijordships,  for  Mr. 
Attorney  General  really  must  not  interrupt  me 
again.  If  stopped  by  your  Lordships  I  must  bow 
with  submission,  and  shall  doso,  but  I  apprehend 
I  shall  not  be  stopped.^  I  consider  this  to  be  a 
part  of  the  self^same  cause,  and  I  shall  pursue  the 
self-same  course.  I  shall  read  the  famous  procla- 
mation, and  shall  go  on  from  that  without  stop- 
ping until  I  arrive  where  I  stopped  before.  My 
first  question  now  will  be,  was  Fort  Gibraltar  tak- 
en, and  when  was  it  taken  \  by  the  Hudson's  Bay 
people? 

Mr,  Bourke.' — Fort  Gibraltar  was  taken,  I  be- 
lieve, in  March  18 1 6.  ^' 

Mr,  SfiervLood.'—^ow  I  do  not  ask  you  whe- 
ther you  were  there,  helping  to  commtt  the  out- 
rage, but  was  Michael  Ueden  there  ?  and  to  pre- 
vent any  difficulty,  I  inform  yoii  that  it  is  a  ques- 
tion you  must  answer.  The  protection  of  the 
Court  extends  no  farther  than  to  prevent  your  be- 
ing brought  into  difficulty  yoursdf  by  any  answer 
you  might  give  to  a  question,  but  does  not  enable 
you  to  shield  your  companions  or  friends. 

Mr,  Bovrke, — I  believe  Heden  was  there  at 
the  time.  , 

Mr,  Sfierwood. — Do  you  know  how  long  it  was 
kept  possession  of  before  it  \\'as  taken  down? 
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il/r.  Bouifke.^^  belitve  it  was  ttU  May ;  1  s&v 
it  up.%1  May. 

JMn  3herwood*"^Wa!s  it  then  razed  to  the 
groundr  And  sent  to  your  Fort  Douglas  ? 

Mr,  Bourke,-^^!  can  not  say.  I  did  not  see  it 
taken  down,  but  I  believe  that  it  was  taken  down 
in  May.     M  . .  .  ^  ■ 

Mr.  ShMoood.'T-lbeav'mg  Fort  Gibraltar,  ^hioh 
seems  an  unpleasant  topic  to  you,  I  will  ask  you 
when,  on  the  19th  June,  you  went  out  of  Fort 
Douglas  and  your  party,  whether  you  were  not  all 
armed  with  guns,  bayonets,  and  ball  cartridge  ? 

JV/r, -Boi/rAfff.— I  was  armed,  that  is,  I  had  my 
gun,  and  we  generally  had  gi^ins,  some  might  have 
bayonets  as  well  as  gims^  but  I  do  not  know  of 
their  having  ball  cartridge.; 

Mr  J  Sherweod.'-^Whskt  had  you,  if  you  had  not 
ball-cartridge  ?  had  you  snipe-shot  ? 

M}\  Bourke^-^l  had  powder  and  ball,  but  no 
cartridges*  i 

Mr,  Sherisood, — Was  Mr.  Semple  armed  strong- 
ly ?  do  you  recoUeet  his  having  a  double-barrelled 
gun  and  pistols  ? 

Mr.  Bonrke.^-^He  had  his  double-barrelled  gun, 
but  I  do  not  Jsnow  of  any  other  arms  positively^ 

Mr,  Shen@ood* — ^ Will  you  undertake  to  say  h& 
had  not  pistols,  as  well  as  a  double-barrelled  gun^ 

Mr.  Bourk^.-^Ho,  I  will  not,  for  veiy  likely 
he  had  pistols. 

V  Afr.  Sherwo0d,-^Yo\i  said,  I  think,  thit  you 
'^aw  the  flashes  at  the  time  of  the  firing  ;  pray, 
Sir,  Ivbat  distance  was  you  from  the  scene  of 
action? 

Mr.  J5(mr/re.— I  supposre  I  might  be  about  two 
jmles  oiK  ^    ..  ., 

*^Mr.  Sherwood.- — And' you  mean  to  say  that  you 
"rcdtjld,  In  that  country,  intercepted  as  your  view 
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must  be  by  trees  and  stumps,  discetn,  at  a  dis- 
tance of  two  miles,  who  tired  by  seeing  the  flash  ? 

Mr,  Bourke — There  were  neither  trees  nor 
stumps  to  intercept  the  view.  It  was  perfectly  a 
level  flat  country,  and  I  could  discern  plainly  by 
the  flash  whether  the  fire  was  from  a  person  on 
horseback  or  on  foot. 

Mr,  Sherwood, — And  from  that  you  mean  to 
say  that  the  first  fire  came  from  tlie  half-breed 
party? 

Mr,  Bourke. — Yes,  it  is  from  that  circumstance 
I  say  so. 

Mr,  Sherwood, — How  far  had  you  proceeded 
after  leaving  Fort  Douglas,  before  you  met  the 
gentlemen  with  Mr.  McLeod  ? 

Mr.  Bourke. — We  had  gone  about  fifty  miles,  I 
expect,  when  we  met  them. 

Mr,  Slierwood. — And  you  were  then  sent  to 
Netley  Creek? 

Mr,  Bourke. — Yes,  we  were,  and  I  was  kept 
there  as  a  prisoner. 

Mr,  Sherwood, — I  will  now  ask  you  if  Cuth- 
bert  Grant  ever  did  commit  a  murder,  do  you 
know  of  either  of  those  gtiiitlemen  giving  him  any 
countenance  in  so  doing,  or  rewarding  him. 

Mr,  Bourkc.-^l  believe  they  have.  I  did  not 
see  how  those  who  came  from  lort  Douglas  to 
Netley  Creek  were  received,  because  I  wa  sa  pris- 
soner  at  the  time,  but  I  saw  some  of  them  toge- 
ther afterwarcjs  at  Fort  William,  and  I  believe 
they  did  approve  of  their  conduct,  and  I  have 
heard  that  many  who  took  part  in  destroying  the 
settlement  were  rewarded  for  so  doing. 

Mr.  Sherwood. — I  am  not  asking  you  about 
any  who  were  engaged  on  the  1 9th  June,  but  I 
ask  you,  i^ever  Cuthbert  Grant  committetl  a  mur- 
der, do  you  know  of  these  gentlemen,  approving 

-..v       Q  ,.    ' 


v',  fir 


':^.:f 


>  w 


^H  a 


•*854fr,. 


:i 


Vi,v- 


II  f', 


Vi:-)     ■  ••  ^  *'    - 


I  ' 


I   , 


m 


of  his  so  doing  ?  did  you  ever  see  Cuthbert  Grant 
and  them  together  ? 

Mr.  Bourke, — I  did  not.  I  saw  Alexander 
Fraser  there  with  them,  and  he  was  one  of  the 
half-breeds  who  was  in  the  affair  of  the  19th  June. 

Mr,  Sherwood. — I  don't  want  to  know  any 
thing  about  Alexander  Fraser,  1  asked  you  about 
Cuthbert  Grant ;  answer  the  question  that  is  put 
to  you,  and  keep  your  own  stories  for  some  other 
time.  Do  you  know  that  the  North  West  gentle- 
men on  going  to  Fort  Douglas  found  a  great  deal 
of  their  own  property  there  ? 

Mr.  Bourke. — They  did  not  tell  me  any  thing 
about  if,  and  I  was  not  there  when  they  arrived  at 
Fort  Douglas. 

Mr.  Sherwood. — I  did  not  ask  you  if  they  told 
you  they  found  a  good  deal  of  their  property,  nor 
whether  you  were  present  at  the  time,  but  I  ask- 
ed  you,  and  I  ask  it  you  again,  do  you  know, 
or  do  you  not  know,  that  the  North  West  Com- 
pany found  a  great  quantity  of  their  own  property 
at  Fort  Douglas  ? 

Mr.  Bourke. — I  do  not  know  what  they  found 
there,  for  I  did  not  see  them  arrive. 

Mr.  Sherwood. — I  shall  put  the  question  again, 
for  I  want  a  direct  answer  to  it,  either  you  do 
know,  or  you  do  not  ? 

Attorney  General — If,  my  Lords,  this  course 
of  examination  is  allowed,  I  must  also  be  permit- 
ted to  enter  into  similar  enquiries.  I  must  be  per- 
mitted to  shew  how  it  happened  thi^^  property  be- 
longing to  the  North  West  Company  was  found, 
(if  any  was  found,)  at  Fort  Douglas,  if  the  learn- 
ed getitlenian  is  allowed,  as  a  defence  to  a  charge 
of  murder,  to  give  evidence  of  such  a  circum- 
stance. By  adopting  this  mode  of  defence,  and 
by  its  being  allowed  by  your  Lordships,  it  might 
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almost  become  my  duty  to  account  for  this  pro- 
clamation, and  for  every  other  act,  either  of  this 
unfortunate  gentleman,  Mr.  JSemple,  or  any  per- 
son connected  with  the  settlement  at  Red  River. 
What,  as  an  abstract  question,  I  would  ask,  has 
the  finding  of  property  at  Fort  Douglas  to  do  with 
the  murder  or  destruction  of  twenty  one  persons  ? 
In  what  manner,  I  would  ask,  is  it  to  justify  the 
accused,  or  to  lessen  the  criminality  of  those  con- 
cerned in  the  transaction  ?  I  repeat,  my  Lords, 
with  the  greatest  deference,  that  the  line  of  de- 
fence does  appear  to  be  a  most  extraordinary,  and 
a  most  irregular  one. 

Chief  Justice. '-^Theae  circumstances  are  not  ad- 
duced as  justifications  of  murder  ;  they  are  used 
as  accounting  for  what  might  otherwise  be  consid-, 
ered  a  direct  and  positive  proof  of  malice  prepense,' 
It  is  a  justification  for  their  going  armed.  They 
sh'ew  tliat  their  property  had  been  taken  from  them 
by  armed  parties,  and  from  thence  accourit  for 
their  being  found  with  arms  in  their  hands.         % 

Mr.  Livius  Sherwood -^Wc  wish,  my  Lord|k,to 
shew  that  it  was  not  a  pretence  of  danger  thati'ed 
this  party  to  be  armed,  but  that  a  real  necessity 
existed  for  it,  if  they  wished  to  preserve  their  pro- 
perty;  and  one  method  of  proving  it  was  to  shew 
that  in  this  fort  we  found  property  thflt  had  been 
taken  from  us.  We  wish  to  shew  that,  by  the 
armed  dependants  of  governor  Semple  and  his 
predecessors,  ever  after  the  proclamation  of  Mr^j 
Miles  Macdonell,  our  provisions  had  been  con- 
stantly taken  from  us,  under  the  justification  of 
this  proclan  ation  which  introduces  our  defence. 
We  wish  to  shew  that  this  proclamation  was  a 
commencement  of  aggression  and  hOvStility  on  their 
part.  We  do  not  produce  this  to  justify  acts  of 
aggression  on  our  part,  but  it  goes  to  do  away  the 
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inference  of  malice  prepense,  which  our  being 
found  with  arms  in  our  hands  might  lead  the  jury 
to  draw.  I  submit,  my  Lords,  that  we  are  clear- 
ly entitled  to  do  this,  and  I  feel  perfect  confi- 
dence that  we  shall  npt  be  rcatrictpd  by  your 
Lordships. 

Mr.  Sherwood. — There  can  be  no  doubt  that 
Mr.  Attorney  General,  in  common  with  us  all, 
entertauis  the  highest  respect  for  this  Court,  if  he 
did  not,  I  should  consider  his  proposal  to  adopt  a 
contrary  course  to  that  which  was  so  recently  so- 
lemnly  decided  to  be  the  correct  one,  a§  an  en- 
deavour to  lead  the  Court  tacitly  to  censure  its 
own  judgement,  by  allowing  a  diametrically  oppo- 
site principle  to  govern  us  now,  to  what  regulated 
our  proceedings  before.  Why,  1  would  enquire, 
should  we  be  hesitating  about  our  course,  when 
we  have  the  benefit  of  precedent  to  guide  us  ?  I 
have  always  apprehended  that  the  moment  an  au- 
thority was  found  upon  any  questionable  point, 
that  doubt  immediately  was  at  an  end,  as  to  the 
OTurse  to  be  pursued.  Here  we  have  a  precedent 
so  m^ent,  that  it  is  in  all  our  minds ;  a  precedent, 
the  benefit  of  which,  from  the  infirmities  of  human 
nature,  we  may  often  have  occasion  to  refer  to, 
for  our  guidance  in  investigating  oftences  commit- 
ted in  this  remote  part  of  his  Majesty's  dominions^ 
The  course  of  proceedirigs  in  the  case  of  Brown 
and  Boucher  will  be  given  to  the  world,  and,  up- 
on all  future  trials  for  ollences  committed  in  the 
Indian  territory,  will  be  looked  up  to  as  an  au- 
thority  the  most  decisive,  and  it  is  well  entitled  to 
be  so  looked  up  to,  from  the  solemnity  and  deli- 
beration which  preceded  it.  If  in  the  practice  of 
law  we  are  not  to  be'guided  by  precedent,  I  would 
ask,  what  is  to  be  the  rule  of  our  conduct  ?  If  the 
decision  of  your  Lordships  yesterday,  upon  the 
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trial  of  a  principal,  is  to  be  set  aside  to-day,  on 
that  of  an  accessary  upon  the  same  indictment,  I 
would  ask  what  is  the  certainty,  where  the  assur- 
ance, that  to-morrow  the  decision  of  io-day  may 
not  also  be  set  aside  ?  we  have  the  authority  of 
your  Lordships  for  our  course,  and  we  can  not 
consent  to  adiapt  any  other  with  that  precedent 
before  us.  l£  youi  Lordships  do  not  feel  disposed 
to  enforce  your  own  decision,  we  shall  be  at  a 
loss  for  a  precedent,  I  fear,  on  every  future  occa- 
sion, and  such  a  state  of  practice  would  be  dan- 
.gerous  in  the  extreme. 

Attorney  General — So  far,  my  Lords,  from  any 
danger  being  to  be  apprehended  from  not  follow- 
ing a  precedent,  which  allows  murder  in  181H  to 
be  justified  by  a  proclamation  to  prevent  the  ex- 
portation of  provisions  in  1814,  followed  up  by 
evidence  of  a  series  of  aggressions  on  the  one  side 
and  on  the  other,  I  say,  my  Lords,  so  far  from 
apprehending  any  danger  to  the  correct  admistra- 
tion  of  criminal  justice  from  departing  from  such 
a  precedent,  I  think  the  sooner  it  is  reversed,  and 
a  practice  more  consonant  to  the  rules  of  law  and 
the  demands  of  justice  introduced,  the  better.  I 
would  be  very  far  from  attempting  to  dictate  what 
is  the  proper  course  to  be  pursued,  but  a  para- 
mount sense  of  duty  compels  me  thus  to  oppose 
the  defence  which  it  is  again  proposed  to  intro- 
duce. I  go  farther,  and  urg^  that,  although  your 
Lordships  did,  on  the  former  occasion,  allow  the 
proclamation  of  Mr.  Miles  Macdonell  to  be  put 
in  evidence,  yet  they  failed  in  attaining  the  length 
to  which  they  promised  to  carry  the  proof  of  an 
uninterrupted  state  of  exasperated  feeling  from 
that  moment  till  the  melancholy  catastrophe  of 
the  19th  June.  All,  my  Lords,  that  was  shewn 
on  the  recent  trial  was,  that  aggressions  had  mark- 


ii 


■  i  ' 


.«ifr. 


i     t 
y 


•.^•'-  .,/-*-f . 


:s'""??'l 


I' 


\f\ 


.1-f  ^ 


( 


Ui 


i  :      f 


70 


ed  the  conduct  of  both  parties.  But  surely  these 
outrages,  in  tiicmselves  violations  of  the  law,  cx« 
posing  the  perpetrators  of  them  to  trial  and  pun. 
ishmcnt,  can  not  form  any  defence  for  persons  ac- 
cused of  murder,  even  were  their  frequency  such 
US  to  amount  to  an  uninterrupted  sejies  of  aggres- 
sion. Having,  my  Lords,  so  frequWlly  expressed 
my  own  conviction  of  the  irrelevancy  of  such  a 
defence,  I  shall  oppose  it  no  longer  than  i  consj. 
dor  your  Lordships  not  to  have  explicitly  declar- 
ed  it  to  be  an  admissible  defence ;  whenever  I  am 
given  to  understand  that  that  is  your  Lordships  de. 
cision,  I  shall  bow  to  ft  with  submission,  but,  al. 
tl»oiigh  on  the  former  trial  the  course  was  allowed 
to  be  pursued  which  is  now  proposed  to  be  adopt- 
ed, yet  as  tiie  promise  under  which  the  permission 
was  obtained  was  not  fulfilled,  I  think  there  would 
be  no  inconsistency  in  confining  the  present  trial 
to  the  ordinary  rules  of  criminal  courts  of  judi- 
cature, "^ 

•  Mr.  Sherwood. — I  ask  for  this  proclamation  to 
!>e  read.  It  is  the  proclamation  of  Mr.  Miles 
Macdonell,  read  upoji  the  former  trial.  The  de- 
cision of  your  Lordships  upon  this  solicitation  will 
determine  whether  the  precedent  established  on  the 
former  trial  is  to  be  followed,  or  a  new  rule  intro- 
duced in  opposition  thereto, 

The  proclamation,  fxee  page  153  ofBrotm  and 
Boucher* s  trral,J  was  then  read. 

Mr.  Sherwood. — Did  you,  Mr,  Bourke,  ever 
licar  how  Mr.  Miles  Macdonell  came  to  be  govern- 
or  of  the  district  oi'  Ossiniboia?  Did  you  ever 
see  his  commission,  so  as  to  say  by  what  authority 
he  was  a  governor  ? 

Mr.  Bourke. — I  always  understood  that  he  was 
appointed  by  commission  from  the  honourable  the 
Hudson's  Bay  Company. 
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Mr,  Sherwood.-^Do  you  know  tiiat  they  pos.sc6» 
any  authority  to  appoint  governors,  or  by  what 
authority  they  exercise  the  right  of  doing  so? 

Mr.  liourke.-^l  have  seen  the  charter  of  the 
Hudson's  Bay  Coin[>  my,  which  gives  the  compa- 
ny that  powur. 

Mr. /''<?rti'oo</.— We  will  pro  one  step  farther 
back.  Do  you  know  who  granted  them  this  char- 
ter, which  authorised  them  to  appoint,  or  whicii 
they  say  authorised  them  to  appoint,  Mr.  Miles 
Macdonell  governor  ? 

Mr.  Bourke. — It  was  granted  by  King  Charles 
the  lid.  as  I  have  been  told,  to  Prince  Rupert  and 
others,  and  1  believe  gives  power  to  the  honoura- 
ble Company  to  appoint  governors  in  the  territory 
of  Hudson's  Bay. 

Mr.  Sherwood. — You  -never  saw  a  commission 
from  the  Prince  Regent,  or  His  present  Majesty,  , 
appointing  Mr.  Macdonell  a  governor,  did  you  ? 

Mr.  Bourke. — I  never  did.  I  ha^e  no  know- 
ledge of  its  being  necessary  that  he  should  iiave 
one. 

Mr,  Sherwood. — To  whom.  Sir,  did  you  dis- 
close your  knowledge  of  what  had  passed  in  the 
Indian  country  ?  Did  you  make  an  affidavit  before 
any  body  ? 

Mr,  Bourke. — Yes,  I  did  make  an  affidavit.  I 
made  it  before  Mr.  McCord  at  Montreal,  afler 
having  disclosed  to  the  Attorney  General  all  I 
knew. 

Mr,  Sherwood. — Do  you  know  if  that  affidavit 
has  ever  been  printed  in  a  book  and  given  to  the 
public  ? 

Mr,  Bourke. — Yes,  1  know  that  it  has  been 
printed. 

Mr,  Sherwood. — ^Did  you  take  it  to  the  printing 
office,  or  give  directions  for  it  to  be  printed  ? 


1  I 


I' 


\    '. 


t 


;'  'S..^ 


•■I;b 


I 


1 


t 


n^iv. 


;^i 


^1  If  \ 


.1 


\ 


■< 


|f\i 


¥:^ 


V  1    ' 

I  I 

01/ 

:      '     I 


-  •  ■■-< 


.*. 


ii/r.  ^ot<rA;^4^-No,  I  did  not  give  it  to  the 
printer. 

Mr*  Sherwood.'^'Was  your  approbation  asked 
to  its  being  printed  ?  was  you  consulted  in  any 
1«ray  about  it  ? 

Mr.  Bourke.'—'^Oi  I  was  not  eonimUed  on  the 
subject 

Mr.  Sherwood.^^TH}  you  know  that  it  is  the 
duty  of  a  magistrate  to  keep  secret  the  King's 
evidence? 

Mr.  Bourke.-^X  do  not  know  any  thing  about 
the  duty  of  a  magistrate  on  that  head. 

Mr.  Sherwood*^— I>o  you  think  it  his  duty  to 
print  depositions  of  witnesses,  and  poison  the  pub- 
lic mind  against  any  unfortunate  person  who  may 
be  accused^  and  thereby  expose  him  to  the  chance 
o£  losing  his  life  ? 

Attorney  General. — I  do,  my  Lords,  trust  that 
your  Lordships  will  interpose,  and  stop  this  high- 
ly exceptionable  examination  of  the  witness. 

Mr.  Sherwood. — And,  my  Lords,  I  trust  that 
your  Lordships  will  not  prevent  so  cruelly  immor- 
al an  act  from  being  exhibited  in  all  its  deformity 
to  tlie  world.  It  is,  my  Lords,  nothing  but  an 
act  of  bare  justice  to  the  defendants  that  they 
shall  be  allowed  to  shew  these  efforts  to  poison 
the  public  mind,  and  corrupt  the  pure  stream  of 
justice  by  giving  the  King's  evidence  to  the  world, 
and  I  contend  the  defendants  have  a  right  to  shew 
that  these  attempts  have  been  made  to  prejudice  a 
fair  trial. 

Attorney  General — These  cruel  immoralities 
have  unfortunately  not  been  confined  to  one  side 
or  party.  Pamphlets  and  newspapers  have  been 
flying  about  in  all  directions,  most  improperly  I  al- 
low, but,  strongly  as  the  learned  gentleman  char- 
acterises the  enormity,  it  is  as  fully  participated  in 
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biy.thd  one  party  as  by  the  othet,  and  can  nbt^  oil 
eitiier  side,  furnish  evidence  on  the  present  occa- 
sion. \t.(i  .  SMi/  »■:  -Sr/il-^.^ry  *-'S?«'«i^«ft^**"VttvV  ^^  ,;  ■ 

.  Mr.  8herwood.~^l  resist  the  correctness  of  Mr. 
Attorney  General's  assertion,  and  say  that  I  am. 
proud  to  mention  that  against  us  the  allegation  of 
having  disclosed  the  King's  evidence  is  unfound- 
ed. Though,  amongst  the  gentlemen  connected 
with  our  side  of  the  question  there  are  many  who 
are  magistrates,  they  have  never,  in  the  warmth 
of  personal  feeling,  or  in  the  promotion  of  person- 
ai  interest^  forgotten  their  paramount  duty  as  ma- 
gistratc3.  Indeed  the  book  I  allude  to  is  the  first 
proof  I  ever  had  that  any  person  pos6ess6d  influ- 
ence endugh  to  obtain  the  King's  evidence,  and  as 
it  is  the  first  instance,  so  I  hope  it  is  the  last,  I 
shall  ev^r  wiindss  of  any  person,  however  exalted 
his  rank,  being  able  to  get  hold  of  and  publish  the 
King's  evidence,  which  every  magistrate  is  bound 
by  oath  to  keep  secret* 

Attorney  General,''^!  am  not  diposed  to  defend 
such  conducts  but  the  complaint  has  very  little 
weight  coming  from  those  whose  conduct  has 
evinced  that  the  immorality  which  shocks  the 
gentleman  is  Hot  confinod  to  one  sidCi 

Mr.  Justice  Boulion.-^lt  is  a  highly  impropelr 
proceeding,  and  exceedingly  discreditable,  as  well 
as  criminal,  iu  whoever  was  guilty  of  such  con- 
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Mr,  Shetuood, — I  rebut  Mr.  Attorney  Gene- 
ral's charge  against  us  on  this  score,  and  say,  we 
are  filled  witii  astonishment  and  indignation  at 
such  a  violation  of  duty,  and  in  no  way  partici- 
pated in  the  enormity.  I  shall,  however,  continue 
my  croys-cxamination.  You  are  acquainted,  I 
suppose,  with  the  late  Mr.  Semple's  hand-writing. 
Will  vou  loo!i  at  this  letter,  and  tell  me  if  it  is  his 
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liand-wi-itiiig  ?  {The  letter  being  handed ia  (fte  xvit^ 
ness.J  Mj^^  ". 

Mr.  Bourke. — Yea,  this  is  the  hand-wsiting  of 
ihe  late  Mr.  Seniplei  and  is  addressed  to  Mr.  Alex, 
ander  Macdonell.      ^/tji,;***  «»,ji/  v*-. 

..   Mr.  Sherwood,^-!  TOLQifQ  that  it  be  read 

:*    Thefollomns  letter  was  then  read.  \' 

t*v,  ..     ...       ...-     V _      .^,    ,U^.;'.j.'  ■     :    m 

.^.^  .*  'mib  i.fa>«rt  Douglas,  14th  May.  1816. 


J 


{'■  'iti 


,^  A.  Macdonell,  Esq^:^;;^J^j^^^^^  ,. 

hml&tr^  I  take  the  opportunity  of  Mr.  Seraphitn 
La  Mar's  return  towards  Qu'Appelle  to  asknow- 
ledge  the  receipt  of  your,  letter  of  the  5th  inst. 
The  idea  of  Mr.  Robertson  making  a  jeurney  of 
120  miles  for  the  purpose  of  a  conversation  with 
you  appears  to  me  wholly  inadmissible^  when  the 
same  purpose  may  be  just  as  eifectually  answered 
at  the  lirst  point,  or  at  either  of  the  forts.  Still 
less  can  I  think  of  delegating  full  power  to  any  roan 
tto  ibrm  deHnitive  arrangements  when  I  myself  am 
on  the  spot,  and  must  alone  be  answerable  for 
them  botlx  to  friends  and  enemies^  In  the  mean^ 
time  my  wishes  for  general  tranquility  will  ever 
remain  unchanged.  .1  am  satisfied  with  the  proofs 
which  remain  in  our  hands,  and  seek  no  more. 
Should  you  be  unwilling  to  meet  us  here,  I  leave 
it  to  yourself  to  appoint  a  spot  at  a  moderate  di* 
stance  from  the  Foncs  for  a  conference.  Whate- 
ver plan  you  may  adopt,  I  repeat  that  your  person 
and .  propeprty  shall  be  considered  sacred,  unless 
i^m,  ^rpmeupe  acts  of  hostility.    Should  you, 
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however,  ha^e  occasion  again  to  ^rrite  to  mc,  it 
will  bfe  perfectly  unnecessary  to  talk  of  your  means 
of  retaliation.  I  also,  should  I  be  compelled  to  it| 
have  my  schemes  of  further  and  still  further  reta- 
liation, the  shock  of  which,  if  I  mistake  not,  should 
^  felt  from  Athabasca  to  Montreal. 
I  am 
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.?«^..-       Yours  &C, '-'»^»' '*»-  l^i«it;  d.^-itW  '»'..'! 


(Signed,)      ^'^  ROBERT  SEM FLE:^'"^- 

jifr.  Shemood.r-rPo  you  know  where  Athabas- 
ca is  ? 

Mr.  5o«rA:^.-M-Noj  I  ^cj^p  not  say  that  I  do  ex- 
actly.       'ym\!f'^d-i  J?iii^>'smM-r'^'hts:r^^\:mft\c{&%s.. 

Mr,  Sherwood^rr-^o  you  not  know  that  a  num-  ^ 
ber  of  your  people  were  starved  there  ?         ^-i^'^r^^c 

Mr.  Bourke^-^hiOs  I  can   not  say  that  I  do  3 
know  it. 

Mr.  SherwofOd,-^I>id  you  ever  hear  that  there 
•were,?  'y «***■?»•»•.■!  »*-»?  .'^»*!-t»''^f:'- 

Mr.  Bourke.'-'Yes,  I  have  heard  that  some 

were,  ■■■"'i-wx  ■rj*?/*.'^^ -s^'*^-' eVgH  .¥.'H«i*jiMi        ,  ■noi^p: 
Mr.  Sherwood.— '1  suppose  you  mean  you  dat 
not  know  its  latitude  and  longitude.     I  do  not  aslo^ 
you  for  that,  but  do  you  know  whereabouts  Atha- 
jbascais?  does  it  bear  North  or  South  from  Red 
River,  and  is  it  near  to,  or  a  great  distance  away 
frond,  the  c(AoT\y  7 >- hiim'-n  n^MW. Mil -.m^:^ 

Mr,  Bourke, — You  go  towards  the  North  to 

Athabasca,  and  it  is,  I  believe,  a  long  way  North,  > 

but  I  know  nothing  of  its  latitude  and  longitude,  t 

Mr,  Sherwood. — You  was  brought  to  Fort  \ViU^\ 

liam  afterwards,  I  believe,  how  was  you  treated;/ 


there  ? 
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Mr,  Jowrite.— Badly  enough.  I  had  been 
Jbrought  down  in  irons  in  a  canoe,  on  the  top  of  a 
)»rge  quantity  of  baggage,  and  on  my  arriving  at 
Fort  Wiiliani)  I  was  put  into  a  place  that  had  been 
used  as  a  necessary,  and  into  which  no  light  came 
except  througli  the  crevices  between  the  logs  of  the 
t)ui|aing,  and  I  was  kept  there  twenty  days,  and 
then  taken  down  to  Montreal.  I  was  robbed  of 
vny  watch  and  all  my  clothes,  and  not  allowed  to 
dress  my  wound,  whiQh  I  received  frotp  their  peo- 
pie  on  the  19th  June. 

MILeS  MACDO^ELL,  Esquire,  sworn.    JSt. 
Qmined  I y  the  Attorney  General, 

Attorney  General, — You,  Sir,  I  believe  were  ap- 
pointed governor  of  the  district  in  which  Lord 
Selkirk's  settlement  on  the  Red  River  country  was. 
and  in  that  capacity  issued  a  proclaniation,  will 
you  state  to  us  your  object  in  so  doing. 

Mr.  MacdonelL-T-My  object  in  issuing  the  pro- 
clamation was  to  prepare  the  means  of  subsistence 
for  a  number  of  persons  who  were  expected  from 
the  forts  at  Hudson's  Bay,  and  from  Europe,  in 
the  ensuing  season,  to  establish  themselves  as 
settlers  at  the  colony,  I  had  information  that  a 
number  were  wintering  at  York  and  Church-hill 
Forts,  having  arrived  too  late  to  prosecute  their 
journey  to  the  settlement,  but  they  were  to  come 
on  as  soon  as  the  season  would  adipit  of  their  tra- 
velling. I  also  expected  a  very  considerable  ad- 
ditional population  for  the  settlement  to  arrive  by 
the  Hudson's  Bay  ships  of  the  next  season.  Ap- 
prehensive that,  inthe  uncultivated  state  of  the 
country,  and  its  being  destitute  of  supplies,  they 
might  suffer  hardships,  unless  provision  was  made 
for  their  support,  I  issued  the  proclamation  for- 
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bidding  the  produce  of  the  country  tobetakea 
out  of  it,  except  under  certain  provisions.     It  was 
a  general  order,  having  no  more  relation  to  the 
odiltcompany  than  the  other  ;  it  affected  bothequal- 
ly,  an# perhaps  inconvenienced  both,  but  I  thought 
it  pay  first  duty  to  provide,  from  the  lands,  for  those 
wh(]»  were  to  settle  on  thetn,  and  the  state  of  agri- 
culture in  the  district  aftbrdin^  but  a  very  small 
supply,  I  felt  myself  bound  to  use  every' m^ans  in 
my  power  to  secure  those  settlers  that  1  knew  were 
wintering,  as  well  as  those  whom  I  had  reason  to 
expect  in  the  ensuing  season,  from  want,  and  I  there- 
fore issued  a  general  order  prohibiting;  the  export- 
ation of  produce,  except  so  far  as  might  be  neces- 
sary for  the  supply  of  the  traders  actually  in  the 
country,  and  the  proclamation  provided  for  their 
receiviug,  or  being  furnished  with,  whatever  was 
necessary  for  their  supply,  and  they  were  supplied, 
though  I  felt  it  my  imperative  duty  to  stop  provi-   , 
sions  from  being  taken  out  of  the  district.     I  did, 
on  one  occasion,  seize  a  large  quantity  of  provi- 
sions from  a  North  West  station,  but  afterwards, 
upon  a  requisition  being  made  for  them,  I  restor- 
ed what  was  necessary,  according  to  their  own 
ideas,  to  carry  on  the  trade.    'J  hat  was  the  nature 
of  the  proclamation.     It  was  only  to  prevent  an 
unnecessary  exportation  of  provisions,  and  to  se- 
cure the  reist  f0r  the  use  of  the  inhabit^ints,  at » 
fair  and  reasonable  price,  accordmg  to  the  value 
in  the  country.     The  object  of  tlie  proclamation 
was  to  secure  provisions,  so  as  to  prevent  the  emi- 
grants from  being  exposed  to  starvation  from  the 
unsettled,   or  rather  uncultivated,   state  of  the  ' 
country,  a  measure  rendered  necessary  by  the  ad- 
dition that  was  expected  during  the  year. 

Attorney  General. — Upon  application,  Sir,  were 
provisions  returned  to  them,  that  is,  were  they  fur-  * 
nished  with  them  ?  rA     ,^^:  . 
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Mr,  MacdoTielL-^Yes,  upon  their  application 
it^ey  were  furnished.  They  made  a  requisition^ 
and  1  gave  them  what  they  required,  and  they  did 
not  stint  themselves.  Any  party  of  traders  in  |be 
country  could  have  a?  much  provision  a#they 
themselves  judged  necessary  for  theirown  consump. 
tion,  but  I  thought  it  my  first  duty  to  take  .care  of 
those  who  weie  immediately  committed  to  roy 
c^re  ;  the  proclamation  invitedjtlie  persons  having 
provisions  to  bring  .them  in,  and  stated  that  they 
would  be  paid  for  at  a  fair  price,  and  I  was  always 
V.  illing  to  pay  for  tl>em. 

Attorney  General — Ilave  the  North  West  Com- 
paay  received  a  remuneration  for  their  provisions, 
or  if  they  have  not,  to  what  circumstance  is  it  tp 
be  attributed  ?  nn  *di  hm.  j^%M%\l- 

Mr.  MacdonelL^rThey  have  not  received  any; 
I  believe  that  they  would  not  fi^  any  price,  and 
therefore  they  could  not  be  paid. 

AUometf  General-^lt  has  been  alleged,  Sir, 
that  Fort  Gibraltar  was  taken.  Had  you  ever  ex- 
j)erienced  any  ill  treatment  from  the  iiesidents  ,of 
that  fort?  n^lj' wit  ^■!5fi,*yT'ii«i'  <thm^m 

Mr,  MacdonelL — We  diijl.  Sir,  a  ^rfiSit  deal,  in 
my  time,  of  the  most  serious  nature,  the  most  un. 
provoked  and  wanton  nature,  from  Duncan  Cam- 
leron  and  those  under  his  command.  Our  people 
were  fired  upon  often  when  doing  nothing  but 
pursuing  their  work  on  their  farms,  our  cattle  were 
killed,  and  indeed  every  species  of  insult  and  put- 
rage  was  constantly  practiced  against  us.  J,  oq 
one  occasion,  as  a ;»ent  for  Lord  Selkirk,  gave  or 
addresssed  a  notice  to  the  person  in  charge  at  the 
fort  to  quit  the  premises  by  a  certain  time,  but 
nothing  was  ever  done  in  consequence  of  it.  At- 
tacks of  a  very  serious  and  monstrous  description 
iiad  been  ^speatedl"  made  upon  us  j  it  is  imposai- 
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ble  to  state  of  what  description,  tliey  weFe  sd  «'»• 
rious.  On  one  occasion,  one  of  my  gentlemeif 
was  fired  at,  and  mortally  wounded ;:  on  anotheV,r 
the  settlement  was  attacked,  and  afterwards  burn- 
ed to  the  ground.  £very  outrage  that  could  well 
be  offered  we  experienced  from  tiiem.  I  had  a 
commission  Appointing  me  governor  of  the  district 
oi  Ossiniboia,  and  it  was  in  virtue  of  tliat  commis- 
sion that  I  acted  in  the  lied  Kiver  country^  I  re- 
ceived it  from  the  Hudson's  Bay  Company,  from 
the  Courrt  of  Directors,  it  was  a  commission  un- 
der their  seal,  appointing  me  governor  of  that  di- 
strict. 

Cross  examined  by  Mr,  Sherwood.    ''   '^p^ 

Mr,  Sherwood. — You  were  not  aware,  Sir,  I 
presume,  that,  in  appointing'  you  govejnor,  the 
Hudson's  Bay  Company  were  exercising  authority 
which  they  did  not  possess,  or  authority  that  they 
had  no  right  to  give,  that  they  had  no  right  to 
delegate  the  powers  you  assumed  yourself  entitled 
to  exercise.  YOu,  of  course,  esteemed  your  cora- 
missson  valid.     Do  you  know  that  it  was  so?      \t 

Mr,  Macdonell. — I  think  it  was  so,  or  I  should  I 
not  have  acted  upon  it,  but  I  may  en*  in  judg-  ' 
ment* 

Mf'»  Sherwood. — ^I  am  sure  that  is  the  only  way 
Captain  McDonell  would  err ;  no  person  can  have 
a  higher  respect  for  the  private  character  of  Mr. 
Miles  'Macdonell  than  I  Jiave,  nor  can  any  person 
entertain  a  more  contiemptuous  one  for  every  thing 
appertaining  to  the  governorship.  Will  you  just 
Idok  at  these  two  notices,  and  say.  Sir,  whether 
they  were  issued  by  you  ? 

Mr.  Macdonell. — They  were^  my  reason  for  is*  . 
suing  them  was  to  prevent  any  claim  of  prescrip-* 
tive  right  being  set  up. 
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Mn  Sherwood.—'l  do  not  impute  any  improper 
motive  to  you,  Mr.  Macdonell  j  you  undoubtedly 
thought  it  neceflEsary  to  do  so.     I  move  that  they 
be  read. 
.    fThe  foUowing  notices  to  quit  were  then  read.) 
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District  "j^  To  Mr.  Alejtander  Macdoriell,  o'r 
the!  person  acting  ibr  the  North 
West  Company  in  the  vidinity  of 
Carle^on-House. 


OF 
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OSSINIBOIA. 

TAkE  NOTICE,  that  bv  the  authority  and 
gm  the  behalf  of  your  Li^ndlord  the  Rt.  Hon. 
xhomas  Earl  of*  Selkirk,  1  6.0  hereby  warn  you 
and  all  your  associates  of  the  l^orth  West  Compa- 
nyj  to  quit  the  post  and  premises  you  now  occupy 
in  the  vicinity  of  Carleton- House,  within  si^  cal- 
endar  months  from  the  date  hereof.  '  i  ' 

Given  under  my  hand  at  Red  Rivef  settiement 
this  twenty-first  day  of  October,  1814. 

,         (Signed)  MILES  MACDONELL. 

District  1    Td  Andr^  Poitras,  or  the  persoft 
OF         >:4cting  for  the  North  West  Compa- 
OssiNiBoiA. }  ny  at  Riviere  laSouris^ 

TAKE  NOTICE,  that  by  the  iulionly  and 
on  the  behalf  of  your  Landlord  the  Rt.  Hon.  Tho- 
tnas  Earl  of  Selkirk,  I  do  hereby  warn  you  and 
ail  your  asisociates  of  the  North  West  Company, 
to  quit  the  post  and  premises  you  now  occupy  at 
Riviere  la  Souris,  within  six  calendar  mouths 
from  the  date  hereof. 

Given  uhder  my  hand  at  Red  River  settlement 
this  twenty-first  day  of  October,  1814. 

(Sinned)  .    MILES  MACDONELL. 
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Mr,  Sherwood. — I  have  no  farther  questions  to  put 
to  Mr.  Macdonell.  I  am  very  happy  that  Mr.  At- 
torney General  called  him,  as  it  prevents  the  ne- 
cessity of  my  doing  so,  and  I  embrace  this  oppor- 
tunity, with  the  permission  of  the  Court,  to  say 
that  every  observation  that  has  been  made  by  me, 
relative  to  Mr.  Miles  Macdonell,  is  directed  only 
to  his  public  character,  or  to  his  public  situation, 
for  as  a  man,  as  a  gentleman,  as  an  upright,  ac- 
tive, magistrate,  as  an  estimable  and  valuable 
member  of  society,  as  a  brave  and  indefatigable 
soldier  and  officer,  no  person  can  entertain  a  more 
exalted  opinion  of  another  than  I  do  of  that  gen- 
tleman, but  I  have  the  most  sovereign  contempt 
for  his  delegated  power,  and  those  who  gave  it 
him.  I  hold  in  the  most  absolute  derision  this  as- 
sumption of  authority  by  a  person  who  is  no  more 
a  governor  than  1  am.  '  "^ 

HUGH   McLEAN,    sncom.      Kxhmined  by  th6 
Attorney  General, 

McLean. — I  lived  at  Fort  Douglas  in  1816.  I 
knew  Mr.  Setnple  in  that  country  j  he  was  gover- 
nor there.  We  had  frequently  been  informed 
that  we  were  to  be  attacked  by  the  half-breeds 
and  North  West  people.  On  the  19th  June  as  I 
waS  coming  home  to  the  tort  in  the  evening,  I 
saw  an  armed  force  on  horseback  going  towards 
the  plains.  As  I  got  nearly  up  to  the  fort,  I  saw 
Mr.  Semple  and  between  twenty  and  thirty  per- 
sons eoins  out  of  the  fort.  ,* 

Attorney  General. — Could  you  dllinguish  whe- 
ther the  people  on  horseback  were  armed  ? 

McLean. — I  saw  them  at  tiuit  tiin«  too  far  oft 
to  say  whether  they  were  :)rmed  or  not;  after- 
wards I  knew  they  were.     Mr.  Scmple's  people 
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were  generally  armed,  perhaps  all  might  be,  but 
1  can  not  particularly  say,  ibr  I  did  not  go  with 
them.  I  was  told  that  Mr.  Semple  had  taken 
them  to  see  what  the  people  wanted  who  were  seen 
going  to  the  plains.  Alter  they  had  been  gone 
some  time,  Mr.  Bourke  the  store-keeper  came 
back  for  a  cannon,  and  then  I  went  out.  I  went 
with  Mr.  Bourke,  and  drove  the  cannon,  which 
was  in  a  cart.  We  did  not  overtake  Mr.  Semple 
and  his  party.  We  went  on  a  short  distance  only 
with  it,  and  then  I  returned  with  the  cannon  to 
the  fort  by  directions  of  Mr.  Bourke.  I  reached 
the  fort  in  safety.  I  was  not  wounded,  but  the 
horse  drawing  the  cannon  was.  I  left  it  at  the 
fort,  and  then  returned.  The  mounted  people 
were  formed  in  a  circle,  or  a  half-circle,  and  our 
peoplfB,  who  were  oi*  foot,  were  on  the  inside  of 
the  circle;  the  hnif-breeds  were  formed  like  a 
halfmoon.  I  saw  both  those  on  horseback  and 
on  foot,  but  I  did  not  see  any  firing  between 
them.  Having  left  the  cannon,  I  went  out  again, 
but  had  not  gone  far  before  I  met  about  eight  or 
ten  people  running  as  hard  as  they  could,  and 
they  wer=  being  fired  at.  I  found  Mr.  Bourke 
wounded  j  he  had  been  looking  for  the  governor, 
and  was  called  to  by  a  parcel  of  men  hid  behind 
some  bushes  to  come  to  governor  Semple,  apd 
wae  then  fired  at  and  wounded. 

Attorney  Gwiero/.— Then  you  reached  the  fort 
safe,  did  you  ? 

McLean. — Ye^,  thank  God,  1  was  not  hurt 
any  way.  TJ^  next  day  I  saw  nine  or  ten  dead 
bodies,  and  mong  them  was  the  corpse  of  gov- 
ernor Semple  j  they  were  brought  to  the  fort  in 
carts  by  the^ndians.  I  saw  Cuthbert  Grant  on 
the  20th,  at  the  fort,  with  a  large  party  of  half- 
lireeds  and  others.     I  did  not  hear  what  passed 
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between  him  and  our  gentlerr-'n,  hut  ^  under- 
stood it  was  about  our  all  going  iway,  a\h  '  givin^r 
up  to  the  fort,  for  we  had  been  asked  if  we  wouK. 
give  it  up  by  our  own  gentlemen. 

Attorney  General. — V)o  you  kn»w  John  Sivv 
right,  one  of  the  prisoners  at  the  bar,  did  yoii 
ever  see  him  before  ?  *      ^,. 

McLean, — Yes,  I  saw  him  in  the  spring  at 
Fort  Gibraltar. 

Attorney  General^^'Dldi  you  see  him  after  the 
battle  ? 

McLean. — No,  I  do  not  recollect  that  I  did. 
Two  days  after,  or  on  the  2Sd,  we  all  went  away 
from  the  fort,  and  the  settlement  was  entirely 
broken  up.  We  went  to  Jack  River  House  by 
water.  On  the  day  but  one  after  we  left  the  fort, 
we  met  a  large  party  in  canoes  ;  there  were  nine 
or  ten  large  canoes  full  of  people,  and  we  were 
all  ordered  ashore,  after  some  conversation  be- 
tween some  of  their  party  and  some  of  ours.  I 
saw  Mr.  Alexander  McKenzie  there,  but  I  do 
not  recollect  for  the  others  ;  there  were,  as  I  un- 
derstood, a  number  of  the  partners  of  the  North 
West  Company  there,  but  I  did  not  know  them. 

Attorney  General. — Do  you  know  of  any  inform- 
ation being  given  to  the  partners  of  the  North 
West  Company  by  the  people  from  Fort  Douglas 
of  the  affair  of  the  19th  June  ? 

McLea/i.— No,  I  do  not.  I  was  not  near 
enough  to  hear  any  thing  that  had  passed  between 
them. 

Attorney  General. — ^You  have  said  that  you  saw 
the  mounted  party  and  those  on  foot  at  a  distance. 
Could  you  distinguish  any  of  the  mounted  party 
so  as  to  say  who  they  were  ? 

McLean. — No,  I  was  not  near  enough  to  see 
who  was  in  the  battle.  I  merely  saw  them  at  a 
distance. 
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Attorney  General. — Were  you  present  at  any  a$. 
eembly  of  half-breeds  where  any  speech  or  har- 
angue  was  made  by  any  body  on  the  subject  of 
the  affair  of  the  19th  June. 
^)s  McLean. — No,  1  was  not.  I  never  heard  any 
from  any  body. 

Cross  examination  conducted  by  Mr,  Sherwood. 

McLcan.-^l  do  not  know  who  fired  first.  I 
know  that  murders  were  committed  because  I  saw 
the  bodies. 

Mr.  Sherwood. — What  do  you  mean  by  mur- 
ders being  committed  ?  would  you  call  it  murder 
if  you  killed  a  man  in  battle? 

McLean. — No,  not  if  he  was  killed  fairly,  but 
these  were  not,  for  they  were  shot  first,  and  spear- 
ed afterwards,  and  1  don't  call  tb.at  killing  a  man 
in  battle  fairlv. 

Mr,  Sheruood. — Would  you  think  it  murder  to 
kill  a  person  in  defence  of  your  own  life  or  your 
property  ? 

McLean. — No,  certainly  I  should  not  think  it 
murder  to  try  and  save  my  property,  or  my  life, 
and  if  I  killed  a  man  in  doing  so,  itwould  be  his 
fault,  and  not  murder.  ;  \  i 

Mr.  Sherwood. — How  do  you  know  that  these 
persons  were  not  defending  their  lives  or  property 
on  the  19th  June  ? 

McLean. — I  do  not  believe  Mr.  Semple  or  his 
people  would  have  meddled  with  them  if  they  had 
not  with  him.  « 

Mr.  Sherwood. — Do  you  know,  or  did  you  ever 
hear,  of  any  of  these  gentlemen  having  assisted  ii| 
the  murders,  as  you  call  them  ?  do  you  know  that 
any  one  of  them  assisted  to  commit  these  mur- 
ders, as  you  think  proper  to  call  them,  or  were 
helping  in  any  way  ? 
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McLean. — No,  I  do  not  know  that  any  of  them 
(lid.     I  have  heard  a  good  deal  about  them. 

Sfr.  Sherwod. — What  you  have  heard  is  not , 
exactly  evidence,  but  1  dare  say  you  have  lieaid, ' 
and  would  like  to  tell  us,  a  great  deal,  but  you 
may  go. 

JOHN  PRITCH  ARD,  srwom.    Examined  by  tlie 
Attorney  General. 

Mr.  Pritchard. — In  June  1816,  I  lived  at  the 
Red  River  settlement  at  the  colony  of  the  Earl 
of  Selkirk;  I  was  a  settler.  I  knew  Mr.  Robert 
Sample ;  he  was  governor  of  the  Hudson's  Ray 
territory  in  general.  On  the  19th  June,  governor 
Sample  and  a  number  of  other  persons  were  killed. 
We  had  been  alarmed  with  reports  for  some  time 
that  the  colonv  was  to  be  attacked  by  the  half- 
breeds.  On  the  17th,  Moustouchc,  and  Courte 
Oreille,  another  Indian,  came  to  the  fort  from 
the  half-breeds  camp,  and  gave  us  information 
that  we  were  to  be  attacked  within  two  da\  s  from 
that  time  by  a  party  who  had  set  oflf  from  Qu*- 
Appelle,  and  had  stopped  at  Portage  dt  s  Prairies 
under  the  command  of  Alexander  Macdonell. 
There  were  generally  residing  at  Fort  Douglas 
with  Mr.  Semple,  from  forty  to  fifty  men  ;  that 
was  the  usual  number  of  residents. 

Attomey  General. — Upon  receiving  this  informarn 
tion  from  the  Indians,  what  did  governor  Semple 
say  or  do  ?  . 

Mr.  Pritchard. — He  heard  all  they  had  to  say, 
and  examined  them  very  particularly,  but  said  to 
the  gentlemen  that  it  was  impossible,  after  all 
their  other  depredations,  that  the  North  West 
people  could  be  so  bold  and  unprincipled  as  to 
think  of  attacking  the  settlement.  He  then  desir- 
ed a  strict  watch  to  be  kept,  night  and  day,  so  as 
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to  receive  the  earliest  information  of  their  ap. 
proach,  wliich  was  done.     He  said  he  could  not 
believe  they  would  be  so  unprincipled  as  to  break 
up  the  settlement,  and  distress  the  poor  people 
who  were  settlers,  and  did  them  no  harm,  what, 
ever  might  be  their  hatred  of  the  company's  ser- 
vants,  (Hudson's  Bay  Company's  servants.)    As 
J  was  about  returning  home  from  writing,  I  heard 
a  man  cry  out,  "  the  half-breeds,  the  half-breeds," 
this  was  about  six  o'clock  in  the  evening,  I  should 
think.,    Immediately  the  alarm  was  given,  and  I 
saw  governor  Semple  take  his  spy-glass  and  go  to 
a  place  whence  he  was  likely  to  have  a  good  view. 
I  went  and  looked  too,  and  I  distinctly  saw  a 
number  of  persons  on  horseback  going  towards 
the  plains.    Shortly  after,  the  person  at  the  watch 
called  out  that  the  mounted  party  were  making 
towards  the  settlement.     We  saw  they  were  arm- 
cd  ;  Mr.  Semple  then  said,  "  we  must  go  and  see 
*•  what  these  people  want,  let  twenty  follow  me." 
Something  was  said  by  some  person  about  more 
going,  but  ne  said,  "  no,  twenty  will  be  sufficient, 
•'  let  twenty  come  with  me."     About  that  num. 
ber  took  our  guns  and  went  along  with  him.    I 
believe  there  were  about  twenty-five  or  twenty. 
six.     We  had  not  gone  far  before  we  observed, 
beyond  a  point  of  wood,  that  the  party  increased 
very  much  ;  Mr.  Semple,  therefore,  directed  Mr. 
Bourke  to  go  to  the  fort,  and  get  a  small  piece 
of  ordnance,  and  to  tell  Mr,  Macdonell  to  send 
as  many  men  as  he  could  spare,  and  return  as 
quick  as  possible.     We  met  a  number  of  the  set- 
tlers running  towards  the  fort,  and  crying,  but  we 
went  on.     We  stopped  a  little  \vhile,  but  Mr. 
Bourke  being  delayed,  we  went  on  again  towards 
the  settlement.     We  had  not  gone  far  before  we 
observed  the  half-breed  party  advancing  towards 
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ys.  They  came  up  in  a  direct  line,  and  when' 
they  were  pretty  near  up  to  us^  they  opened  into 
two  parties,  and  surrounded  us  in  a  half-circle  or 
half-moon.  As  they  advanced  upon  us,  we  went 
back  to  get  out  of  their  way.  It  was  not  to  run 
away,  but  we  retreated  back  a  few  steps  ;  it  was 
no  use  to  run,  they  being  on  horseback  and  we 
on  foot,  we  then  saw  Boucher  advancing  from  liis 
party,  waving  his  hand  to  us,  and  calling,  out,  in 
broken  English,  "  what  do  you  want  ?  what  do 
you  want  ?'*  Mr.  Semple  directly  said,  "  what  do 
**i/ou  want  ?**  to  which  Boucher  answered,  "  we 
«  want  our  fort."  Mr.  Semple  replied,  "  go  to 
«  your  fort."  What  Boucher  said  then  I  do  not 
know,  as  by  this  time  tiiey  were  close  together, 
and  spoke  too  low  for  me  to  hear^  What  the  an-* 
swer  was  I  can  not  tell.  .»-;^,. 

Attorney  General — But  what  you  have  related 
you  heard  distinctly,  did  you,  so  as  not  to  be  mis- 
taken ? 

Mr,  Pritchard. — Yes,  I  did,  I  heard  Boucher 
make  some  reply  to  Mr.  Semple  then,  but  1  was 
not  near  enough  to  hear  what  it  was  that  he  did 
say,  but  I  saw  Mr.  Semple  put  his  hand  on  the 
butt  of  Boucher's  gun,  and  almost  immediately 
there  was  a  firing,  and  I  saw  Mr.  Holte  struggling 
on  the  ground,  and  immediately  after  I  heard  a 
general  firing,  a  sort  of  irregular  volley. 

Attorney  General — Was  it-  a  single  shot  you 
first  heard  ? 

Mr.  Pritchard. — Yes,  I  heard  the  report  of  a 
gun,  and  turning  round  directly,  I  saw  Mr. 
Holte  struggling  on  the  ground,  and  almost  im- 
mediately there  was  a  general  firing,  like  an  irre- 
gular volley,  and  nearly  all  our  people  were  either 
killed  or  wounded. 
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Attorney  General. — Can  you  say  from  whieh 
party  the  first  shot  that  you  heard,  the  single  shot, 
came  ?  ^    '     . 

Mr.  Pritcltard. — 1  can  not.     We  were  in  a 
good  deal  of  confusion^  expecting  every  minute 
to  be  attacked,  so  that  I  could  not  say  from  which 
side  it  came,  nor  I  never  did  have  any  certain  in- 
formation who  fired  first.     I  saw  Mr.   McLean 
rise  once,  and  he  was  defending  himself  when  he 
fell  a  second  time,  and  I  beHeve  expired.     I  saw 
Captain  Rogers  rise  after  he  had  fallen,  and  he 
came  running  towards  me^     At  that  time  I  did 
not  see  another  of  our  people  standing,  and  I  said 
to  Mr.  Rogers,  "  for  God's  sake  throw  down  your 
**  arms,  and  give  yourself  up,  we  shall  be  murder- 
"  ed  here  else,  fWe  shall  be  murdered, "  for  God's 
**  sake,  Rogers,  give  yourself  up.**     He  directly 
threw  down  his  arms,  and  run  towards  the  party, 
crying  in  broken  French  for  mercy,  and  saying 
he  was  their  prisoner.     A  half-breed,  named  Mc- 
Kay,  called  him  a  dog,  and  said  he  was  one  of 
the  officers  of  the  colony,  and  immediately  shot 
him  through  the  head,  and  another  ripped  his  bel- 
ly open,  uttering  the  most  horrid  imprecations.    I 
n<  vv  almost  gave  myself  up  for  lost,  when  I  ob- 
served a  Canadian  whom  I  had  kpown.     I  now 
begged  of  him  for  God's  sake  to  try  and  get  my 
life  spared.     I  said  to  him,  "  you  are  a  French- 
"  man,  you  are  a  christian,  so  am  I,  you  are  a 
*•  man,  you  are  a  Canadian,  join  with  me  in  beg- 
"  ging  my  life.'*     He  did,  he  begged  for  me,  and 
warded  oif  blows  that  were  aimed  at  me,  and  re- 
ceived several  himself  in  protecting  me  from  them. 
McKay,  who  knew  me,  called  me  a  little  toad, 
and  asked  me  what  I  did  there,  and  said  he  had 
a  great  mind  to  serve  me  as  he  had  Rogers,  but 
eventually  Lavigne  succeeded  in  saving  my  life, 
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ftnd  I  was  given  into  the  care  of  Boucher  or  Mor- 
ain,  they  telling  me  at  the  same  time  that  I  was  a 
poor  little  dog,  and  had  no  great  while  to  live.  I 
had  several  very  narrow  escapes  afterwards.  Dcs- 
champs  and  a  niunder  of  bruits  wanted  to  kill 
me ;  once  Boucher  saved  my  life  j  once  I  had  to 
beg  Morain  to  let  me  save  myself,  though  I  knew 
the  bourgeois  did  not  like  me,  and  after  great  dif^ 
ficulty,  and  many  very  narrow  escapes,  I  at  last 
got  to  the  encampment  at  Frog  Plains. 

Attorney  General — Did  you  see  Cuthbert  Grant 
in  the  battle  ?  "  i,^  :  --r^^ 

Mr,  Pritchard. — I  might  have  seen  him,  but  I 
do  not  know  that  I  did.  I  saw  him  that  night, 
and  he  told  me  my  life  was  safe,  and  whilst  I  wa$ 
with  him  that  I  need  not  fear.  He  said  that  they 
expected  to  have  surprised  the  colony,  and  then 
they  would  have  starved  out  the  fort,  for  they 
would  have  prevented  any  body  from  leaving  it 
to  get  provisions,  or  if  they  had  left  the  fort  they 
would  have  shot  them  ;  that  having  surprised  the 
colony,  they  intended  at  night  to  have  Surround- 
ed the  fort. 

Attorney  General. — Did  he  say  any  thing  abou$ 
their  bringing  provisions  down  to  supply  the  can- 
oes that  were  expected  from  below,  that  is  from 
Fort  William  ? 

Mr.  Pritchard. — No,  I  heard  nothing  like  that. 

Attorney  General. — When  did  you  first  hear 
about  the  object  of  this  journey  being  to  bring 
down  provisions  ? 

Mr,  Pritchard. — I  never  heard  that  assigned  a» 
the  cause  of  their  coming  down,  till  I  Tieard  it  in 
Lower  Canada,  that  was  the  first  time  I  ever 
heard  of  it.  I  know  Cuthbert  Grant's  hand-writ- 
ing very  well,  having  frequently  seen  liira  write*, 
as  he  was  under  me  for  some  time  when  I  was  ia 
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the  service  of  the  North  West  Company. 

A  letter  being  shewn  in  his  hand-writing.  Upon 
motion  of  the  Attorney  General  tlie  letter  dated  River 
Q.u*Appelle,  ISth  March,  1816,  from  Cuthbert 
Grant  to  J,  D,  Cameron,  Esq.  (seepage  I67  of  the 
trial  of  Boucher  and  Br  own,  J  was  read. 

Attorney  General. — Did  you,  Sir,  ever  see  that 
letter  before,  or  when  did  you  first  see  it  ? 

Mr.  Pritchard. — It  was  an  intercepted  letter, 
and  1  have  seen  it  frequently  before,  but  I  saw  it 
in  Mr.  Semple's  possession  before  the  19th  June. 

Attorney  General. — What  was  done  with  you  ? 
I  mean  individually  ? 

Mr.  Pritchard. — I  was  taken  a  prisoner  as  I 
may  say  oh  the  19th  June,  and  was  liberated  on 
the  20th.   .'•'"    .  '■:  .  ■^   '.'"'  V  •■'  -r'r  .■-'•;%-'*-.! 

Attorney  General. — When  did  you  first  go  to 
Fort  Douglas  after  the  saving  of  your  life  ? 

Mr,  Pritchard. — I  went  on  the  same  night. 
Grant  told  me  whilst  I  was  a  prisoner  at  the  plains, 
that  an  attack  was  going  to  be  made  on  the  fort 
that  night,  and  that  if  any  resistance  was  made, 
man,  woman,  and  child,  would  indiscriminately 
be  massacred.  Mr.  Fraser  also  said  the  same,  add- 
ing that  it  had  been  said  they  (the  half-breeds) 
were  blacks,  (*)  and  we  should  see  that  they  would 
not  belie  their  colour.  I  begged  of  (irant  to 
spare  the  women  and  children,  who,  whatever  we 
might  have  done  to  offend,  could  not  have  injur- 
ed any  body.  Afler  a  great  deal  of  difficulty,  I 
got  him  to  consent  that,  upon  condition  of  our  all 
going  away,  and  giving  up  all  public  property, 
our  lives  skould  be  spared,  and  I  then  went  to 
Fort  Douglas  to  carry  the  conditions,  many  of  the 
half-breeds  being  very  unwilling  that  I  should  be 
allowed  to  go,  and  warning  me  against  the  impos- 

(*)  iilludin^  to  the  taunts  tnada  use  of  in  Robert  Semple's  letter  of  the 
'iX\  :Varcti,  IStf),  (tee  puge  ^>-1  of  Bro'nTn  and  Boucher's  trial.) 
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lie  against  attempting  it.  The  terms  were  not  at 
first  agreed  to,  but  after  some  consideration  they 
were,  and  m'C  prepared  to  go  away.  We  went 
away  on  the  evening  of  the  22d,  having  given  ev- 
ery thing  up  to  Cuthbert  Grant,  who  gave  a  re- 
ceipt for  them  on  behalf  of  the  North  West  Com- 
pany, and  we  proceeded  on  our  way  by  water  to 
Hudson's  Bay.  On  the  24th  we  were  met  by 
Mr.  Archibald  Norman  McLeod,  and  a  large  par- 
ty of  persons ;  there  were  nine  oi  ten  large  canoes 
I  should  think  of  them.  When  we  got  near  they 
asked  if  Mr.  Semple  was  in  the  party,  or  if  Mr. 
Robertson  was  there  ;  they  asked  in  very  oppro- 
brious terms  for  Mr.  Semple  and  Mr.  Robertson, 
and  being  informed  .they  were  not,  and  also  made 
acquainted  with  the  fate  of  Mr.  Semple  and  the 
officers  of  the  colony,  they  enquired  if  I  was  there, 
being  informed  I  was,  we  were  all  ordered  to  put 
on  shore,  and  we  did  so.  All  our  papers  and 
trunks  were  examined,  and  such  of  the  papers 
kept  as  Mr.  McLeod,  together  with  the  other 
partners,  chose,  and  I  was  made  a  prisoner  there. 

Attorney  General.— Was  you  personally  exam- 
ined relative  to  the  affair  of  the  19th  by  Mr. 
McLeod  ? 

Mr.  Pritchard. — ^Yes,  I  was,  and  I  told  him 
all  I  knew.  With  Mr.  McLeod's  party,  I  saw 
Mr.  Alex.  McKenzie,  and  I  think  Mr.  McGillis» 
but  1  am  not  quite  sure  about  Mr.  McGillis.  Af- 
ter meeting  Mr.  McLeod  arid  his  parly,  we  en- 
camped at  a  place  called  Netley  Creek,  about  two 
miles  lower  down  j  a  general  encampment  was 
made  there.  Whilst  there,  a  number'of  those  we 
left  at  Fort  Douglas,  and  who  had  been  engaged 
on  the  19th  June,  came  to  Netley  Creek  encamp- 
ment. I  was  a  prisoner  and  I  can  not  say  how 
sibility  of  wy  escaping  from  them,  and  cautioning 
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tliey  were  received,  as  I  did  not  see  them  receiv- 
ed. Ciitlibeit  Giant  was  not  among  this  party. 
X'raser  was  amongst  them,  and  there  were  several, 
whose  names  1  do  not  recollect,  but  I  know  Grant 
wa'5  not  one.  We  who  were  prisoners  were  sent 
to  Point  au  Foutre,  in  charge  of  the  half-breeds 
and  others  that  came  down  from  Fort  Douglas, 
and  tlie  others  went  with  Mr.  McLeod  to  Fort 
Douglas,  as  I  believe,  but  we  were  not  sent  to 
Point  au  Foutre  till  Mr.  McLeod*s  return  from 
Fort  Douglas.  I  did  not  return  to*  Fort  Douglas. 
I  remained  at  Netley  Creek,  and  I  went  with 
Bourke,  Heden,  Corcoran,  and  McKay,  to  Point 
au  Foutre,  upon  Mr.  McLeod's  return  to  Fort 
Douglas,  and  staid  there  till  he  joined  us,  when  we 
all  set  oft"  together,  under  the  direction  of  Mr, 
McLeod  for  Fort  William.  On  Mr.  McLeod's 
return  from  Fort  Douglas  he  brought  some  field* 
pieces,  and  small  arms  belonging  to  the  settlement. 

Cross-examination  conducted  by  Mr.  Sherwood* 

Mr,  Sherwood. — Did  you  ever  see  the  whole 
account  you  have  been  giving  us  published  in  a 
book,  witli  the  affidavits  of  the  persons  who  surviv.. 
ed  the  I  yth  June,  any  where  ? 

Mr.  Fritchurd.^-'Yes,  I  have  seen  them  in  print 
certainly. 

Mr.  Sherwood. — Do  you  know  who  published 
them,  Mr.  Pritchard?  , 

Mr.  Fritchard. — No,  I  can  not  say  that  I  do 
know. 

Mr.  Sherwood.-^ As  you  c^n  not  tell  who  fired 
first  on  the  i9th  of  June,  of  course  you  will  not 
say  it  was  not  your  party  any  more  than  it  was. 
How  happen  you  not  to  know  ? 

Mr.  Fritchard. — I  was  more  attentive  to  ir.y 
own  life  than  to  who  might  fire  first,  for  from  the 
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moment  I  saw  them  advance  towards  us  I  expect- 
ed to  be  attacked. 

Mr.  Shenvood. — ^You  saw  the  letter  of  Cuthbert 
Grant,  I  think  you  say,  before.  How  did  it  come 
into  Mr.  Semple's  possession,  it  being  addressed 
to  Mr.  Cameron  ?  ,1nV      . 

Mr.  Pritchard. — It  was  intercepted  by  our 
people. 

Mr.  Sherwood, — Do  you  remember,  Sir,  on 
what  day  Fort  Gibraltar  was  taken,  or  first,  I  will 
ask  you,  by  what  authority  the  letter  was  inter- 
cepted?  » 

Mr.  Pritchard. — I  believe  it  was  done  by  direc- 
tion of  Mr.  Colin  Robertson.  Fort  Gibraltar  was 
taken  the  17th  March,  St.  Patrick's  day,  towards, 
or  rather  on,  the  evening  of  that  day. 

Mr.  S/iertvood. — There  was  a  Mr.  Holte,  I 
think  you  say,  among  those  who  fell  in  that  en- 
gagement. Was  he  a  moderate,  peaceable,  man, 
or  a  rash,  imprudent,  head-strong,  person? 

Mr.  Pritchard. — 1  here  was  a  Lieutenant  Holte, 
a  Swede,  who  perished  on  the  19th  June.  He 
was  a  very  fair,  upright  man.  I  can  not  speak 
particularly  of  his  temper. 

Mr.  Sherwood. — Would  you  know  his  hand- 
writing if  you  were  to  see  it,  so  a*to  enable  you 
to  say  whether  this  letter  is  in  his  own  hand-writing 
or  not?  Cthe  letter  was  handed  to  Mr.  P.J  is  that 
the  Mr.  Holte's  writing  who  fell  in  the  engage- 
ment ? 

Mr.  Pritchard. — Yes,  it  is  thie  late  Mr.  Holte*s 
writing. 

The  letter  from  O.  Holte,  dated  Fort  Douglas, 
April  14,  181 6,  see  Brown  and  Boucher* s  trial, 
pa^e  173,  was  then  put  in  and  read. 
Mr.  Sherwood. — Who  was  it  addressed  to.  Sir  ? 
Mr.  Pritchard. — It  was  addressed  to  myself. 
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Mr,  Sherwood. — ^Pray,  Sir,  who  might  be  meant 
by  "  Mr.  Lofty  who  once  injured  your  character"? 
•  Mr.  Priichardf' — By  Mr.  Lofty  was  meant  Mr. 
Coiin  Robertson. 

Mr.  Sherwood. — Mr.  Colin  Robertson  was  a 
\Qry  active  man  in  the  Hudson's  Bay  service,  was 
not  he  ?  is  he  the  gentleman  who  thought  proper 
to  steal  the  letters,  or  to  order  it  to  be  done  ? 

Mr.  J*ritchard. — It  was  by  Mr.  Colin  Robert, 
son's  directions  that  it  was  done. 

Mr.  Sherwood, — Was  he  a  servant  of  the  Hud. 
son's  Bay  Company  ? 

Mr.  Frifchard.—l  ctp  ijot  know  that  he  yv&s  a 
servant. 

Mr.  Sherwood. — Do  you  recollect  what  it  was 
Mr.  Holte  alluded  to  In  that  part  where  he 
speaks  of  his  passions  often  getting  the  better  of 
him,  and  his  wishing  them  to  the  devil  ? 

Mr,  Pritchard.^^-^o,  J  do  not,  at  this  distance 
of  time. 

Mr.  Sherwood. — By  the  bottom  of  the  river, 
where  this  man  of  war  schooner  was  to  be  sta- 
tioned,  what  place  was  meant  ? 

Mr.  Pritehard. — By  jt  was  meant  the  bottom  of 
the  River  AViq||ipic. 

Mr,  Sherwood.-^lt  was  at  that  place  he  meant 
to  have  stopped  these  canoes  from  Fort  William, 
had  he  lived  long  enough,  I  suppose :  nothing 
could  have  passed  from  or  to  the  interior  without 
going  within  reach  of  this  man  of  war  schooner? 

Mr,  Pritclmrd. — No,  every  thing  must  pass 
that  spot. 

Mr.  Sherwood.-^It  was  in  April,  1  think,  the 
letter  was  written,  and  in  stead  of  giving  the 
North  West  rascals,  as  he  calls  them,  the  drubbing 
(if  he  could,)  he  went  into  this  engagement  in 
June,  his  proper  glory  not  being  ready  for  him  at 
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the  time ;  unfortunately  for  him*  the  North  Wes4 
rascalsy  as  he  calls  them,  defended  their  own  pro- 
perty, and  gave  him  a  drubbing.  Who,  Sir,  is 
this  Mr.  Fambrun,  Mr.  Robertson's  olio  of  pe  • 
faction  ;  is  it  the  Mr.  Pambrun  we  had  here  the 
other  day  as  a  witness  ? 

Mr,  Pritchard. — It  is  the  same  person,  I  be- 
lieve, who  was  here. 

Mr.  Sherwood. — This  olio  also  found  Mr.  Mc- 
Donell  too  strong  for  his  veterans,  I  believe  ? 

Mr.  Pritchard. — I  do  not  know  any  thing  a- 
bout  that. 
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PATRICK  CORCORAN,    sworn, 
hy  the  Attorney  General. 
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Corcoran. — I  was  at  Fort  Qu'Appelle  in  April, 
1816.  I  was  there  a  prisoner  having  been  taken, 
together  with  a  party  that  accompanied  me,  by 
some  half-breeds,  and  carried  to  the  North  West 
fort  at  Qu'Appelle.  Mr.  Alex.  Macdonell  was 
in  charge  there,  and  there  was  a  large  collection 
of  persons  aX  the  fort  from  different  places ;  a 
much  larger  number  of  half-breeds  were  there 
than,  I  imagine,  usually  were  stationed  ther£. 
Of  these  half-breeds  whom  1  saw  there,  I  knew 
Cuthbert  Grant  and  several  others  by  sight.  I 
knew  a  good  many  by  sight,  though  I  did  not 
know  their  names.  One  Lacerte  was  there,  and 
Atttoine  Hoole.  I  recollect  them.  I  generally 
beard  them  call  Cuthbert  Grant  captain. 

Attorney  General. — Did  you  hear  any  reason 
given  for  so  large  a  number  of  persons  being  at 
Qu'Appelle?  ;• 

Corcoran.-^l  generally  understood  that  they 
were  collected  from  different  parts  with  an  inten- 
tion of  going  down  to  attack  the  settlement  j  that 
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was  the  general  talk  at  the  fort.  It  was  not  made 
any  secret  that  their  object  was  to  attack  and 
break  up  the  settlement.  Pangman  or  Bostonnois 
was  there  at  that  time  along  with  Cuthbert  Grant, 
and  Grant  said  they  would  come  down  to  Red 
Kiver,  and  visit  Mr.  Kobertson  who  should  see 
what  they  could  do. 

Attorney  General — When  the  party  set  off,  did 
you  hear  Mr.  Macdonell  give  them  any  orders, 
and  to  whom  ? 

*  Cwrcoran, — I  did  not  hear  Mr.  Macdonell  give 
any  orders,  but  I  know  that  Cuthbert  Grant  had 
the  command. 

Attorney  General^^Viovf  long  were  your  party 
detained  ? 

Corcoran,— ^The  rest  of  our  party  were  soon  li^ 
berated,  that  is,  in  four  or  five  days,  but  myself, 
Jordan,  and  Mr.  Pambrun,  wer«  detained  for  a 
good  while  afterwards.  j  yj  >       .; 

Attorney  General. — Was  you  well  treated  while 
there  ? 

Corcoran.— No,  we  certainly  were  not.  I  was 
permitted  afterwards  to  go,  under  a  promise  that 
I  would  not  fight  against  the  North  West  Com- 
pany. (*)        i      i 

Attorney  General. — Did  you  ever  enquire  why 
you  was  detained  ? 

Corcoran. — I  did  of  Mr.  Macdonell  himself,  and 

he  told  me  openly  it  was  by  his  orders.  ^ 

"  '  ■  f  ' 

(*)  The  foUowlug  is  the  curious  manner  in  which  Corcoran  engaged  him- 
self not  to  commit  any  further  depredations,  or  to  bear  arms  against  tlie 
North  West  Company,  beyond  what  his  oath  to  MiUi  MacdoiuU  bound 
him  to  do. 

"  In  consideration  of  my  oath  to  Miles  McDonell,  Esq.  J.  P.  my  conditions 
"  with  Mr.  A.  McDonell  of  the  North  West  Company  are  rather  diflTerent— 
"  but  I  pledge  myself  tliat  I  will  give  no  furtlier  molestations  to  any  of  the 
*'  persons  or  property  of  the  North  West  Company,  furtlier  than  such  oatit 
"actually  binds  me  to  do— nor  bear  arms  against  them  in  any  otlu,>  man- 
"  ner.  (Signed)  PAT  CORCORAN. 

"River  Qu'Appelle,  May  iStii,  1816," 
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Attorney  General — Was  the  settlement  in  want 
bf  the  provisions  which  were  taken  from  you  at 
Qu'Appelle? 

Corcoran. — Yes,  they  were  ;  when  we  left  they 
had  only  sixteen  bags.  At  the  time  it  was  taken 
Grant  promised  we  should  have  one  boat-load, 
but  upon  our  asking  Mr.  McDonell  to  let  it  be 
sent,  he  refused  and  said  he  did  not  care  whether 
they  starved  or  not,  for  it  was  not  his  look-out ; 
he  began  to  sacre  in  French,  but  I  could  not  say 
for  certain  at  what,  but  it  appeared  to  me  that  it 
was  against  me. 

Attorney  General, — Had  Mr.  McDonell  agreed 
to  send  the  boat-load  of  proviaiions  ? 

Corcoran, — Yes,  he  did  once,  but  when  1  spoke 
to  him  he  did  not  recollect  any  promise  of  the 
kind^ 

Attorney  General.-— Are  you  confident  that  you 
heard  them  declare  it  was  their  intention  to  attack 
the  fort?  ■    »  "     *r>*      ^^w'^ 

Corcoran, — Yes,  I  am  sure  I  heard  several  say 
so.  I  heard  them  say  they  would  go  down^  and 
if  they  caught  Mr.  Ilobertson,  they  would  tie  him 
to  a  tree  and  skin  him  alive.  Cuthbert  Grant  said 
We  will  send  you  oft*  as  we  did  before,  and  if  you 
come  back  we  will  send  you  to  hell,  for  you  have 
no  business  here.  All  this  took  place  in  May. 
I  was  allowed  to  go  upon  condition  that  I  did  not 
bear  arms  against  the  North  West  Company.  As 
soon  as  I  got  to  Fort  Douglas,  I  told  them  all 
that  1  had  seen.  In  consequence  we  kept  a  watch^ 
night  and  day,  to  give  notice  of  their  approach. 
On  the  19th  June,  I  had  bfeen  at  work,  preparing 
pickets,  and  when  my  work  was  finished  I  went 
to  the  house  of  McNolty,  and  shortly  after  tlie 
alarm  was  given  that  some  half-breeds  were  come. 
I  A\:ent  on  a  little  way  towards  the  settlement,  but 

.V 


.i         /. 


/ 


i 


\ 


i 


i 


|3 


■iL 


^ 


11    ' 


:  ( 


ri  ,  §$ 

thinking  it  nothing  I  returnctl  to  the  fort.  I  saw 
some  of  our  people  looking  out  from  the  top  of  a 
bastion,  and  I  saw  the  governor,  with  a  number 
of  people,  going  towards  the  settlement,  but  I 
did  not  go  with  them.  In  a  short  time  afler  I 
heard  the  firing  of  sliots  frequently. 
}.  Attorneif  General. — Do  you  know  who  they 
were  who  fired  them  ? 

Corcoran, — No,  I  do  not.  I  did  not  know  any 
thing  about  it  till  some  of  the  people  came  home 
who  had  gone  with  Mr.  8emple»  and  I  heard 
Heden  telt  about  it.  '  !  /^     '      <  . 

Attorney  General. — You  must  not  tell  us  what 
Heden  told  you,  but  only  what  you  saw  yourself. 
Did  you  the  next  day  see  any  half-breeds  eome  ta 
Fort  Douglas  ? 

Corcoran. — Yes,  orj  the  20th,  I  saw  a  good 
number  come  to  the  fort,  and  I  was  then  given  to 
understand  that  we  were  all  to  leave  it  as  soon  as 
we  could  get  ready  to  go,  and  that  we  were  only 
to  be  allowed  to  take  just  what  belonged  to  us, 
but  that  all  the  public  propei  ty,  with  what  belong- 
ed to  Lord  Selkirk,  was  to  be  left  behind,  and 
that  it  was  on  those  terms  only  that  our  lives  were 
spared.  I  saw  a  number  of  dead  bodies,  and 
amongst  them  was  the  body  of  Mr.  Semple  dead  j 
they  were  brought  in  on  the  morning  of  the  2t)tli, 
about  eight  or  nine  of  them  I  suppose.  We  re- 
mained till  the  2'l<th  June,  and  then  we  all  went 
away  in  boats  towards  HudvSon's  Bay.  The  next 
day  we  met  several  canoes.  I  saw  Mr.  McKen- 
zie  in  a  canoe  ;  I  also  saw  Dr.  McLaughlin  at 
Netley  Creek,  where  we  were  afterwards  sent  to, 
but  I  ani  not  sure  that  I  saw  him  in  a  canoe.  I 
also  saw  Mr.  McDonald  but  I  do  not  think  he 
came  in  the  same  parly  that  we  nmt  in  those  ca- 
noes, but  1  saw  him  at  Netley  Creek. 
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Attorney   General. — Was   Mr.  John  Siveright 
there  ? 

Corcoran, — I  do  not  recollect  that  he  was ;  I 
do  not  think  tliat  I  saw  him  there.  They  enquir- 
ed for  governor  Semple  and  Mr.  Robertst.n  in  ve- 
ry violent  language,  and  being  informed  that  Mr. 
Robertson  was  not  with  ns,  and  that  Mr  Semple 
and  the  others  had  been  killed  on  the  Ifjlh,  they 
enquired  for  Mr.  Pritchard,  and  when  they  heard 
that  he  was  with  us,  we  wtre  ordered  to  put 
ashore  which  was  done.  Mr.  Pritchard  was  ex- 
amined personally,  and  his  papers  searched,  and 
shortly  after  we  were  all  sent  to  Netley  Creek, 
and  some  of  their  party  proceeded,  as  I  believe, 
to  Tort  Douglas,  at  least  1  understood  so.  Whilst 
we  were  at  Netley  Creek,  a  party  of  half-breeds 
carae  from  Fort  Douglas  ;  some  of  the  same  that 
we  had  led  in  possession  of  it  at  coming  away, 
and  who,  I  have  every  reason  to  believe,  had  been 
engaged  in  the  affai I  of  the  I9th  June.  Amongst 
the  persons  I  recollect  particularly  seeing  Bou- 
cher, and  Alexander  Fraser,  the  one  a  half-breed, 
and  the  other  a  Canadian.  They  appeared  to  be 
very  vvell  received  by  all  the  gentlemen,  as  far  as 
I  saw.  I  saw  them  walking  to  and  fro  frequently 
in  conversation,  but  I  can  not  sav  that  1  heard  so 
as  to  remember  any  particulars  about  it. 

Attorney  Gencrat.-^D'id  your  people  give  any 
account  of  the  matter  to  these  gentlemen  ? 

Corcot'an.^r'^^^t  we  gave  all  the  particulars  very 
frequently,  as  it  was  quite  the  common  topic  of 
conversation.  Some  said  it  was  not  true  ;  others 
that  it  was  our  fault,  and  that  of  our  bourgeois,  and 
some  said  they  were  sorry  for  it,  but  they  did  not 
appear  to  be  sorry,  but  rather  the  contrary. 

Attorney  General, — Do  you  know  which  of  the 


70- 


m 


J  * 


>K.-J.. 


'>■ 


]00 


1^ 


-  V 


iil^- 


persons  it  was  that  severally  made  these  observu^ 
tions? 

Corcoran, — No,  I  can  not  tell  which  of  them 
it  was. 

Attorney  General. — You  have  not  spoken  as  to 
Mr.  McGillis,  did  you  see  him  ? 

Corcoran.— r-^YeSf  1  saw  Mr.  Hugh  McGillis.  I 
do  not  recollect  that  I  saw  Mr.  Siveright  there  at 
all, 

Cross-examined  hy  Mr.  Sher'xood. 

Mr.  Sherwood. — What  distance  may  it  be  from 
Qu*Appelle  to  t^e  settlement,  as  your  people  call 
it,  at  Ked  River  ? 

Corcoran. — I  suppose  it  may  be  about  three 
hundred  miles,  but  1  have  no  particular  means  of 
judging? 

Mr.  Sherxvood. — We  have  heard  a  good  deal  a^ 
bout  settlers  ;  pray.  Sir,  what  do  you  mean  by  set- 
tlers ? 

Corcoran. — By  settlers  I  mean  farmers,  persons 
who  cultivate  the  ground*  We  call  them  the  set- 
tlers. 

yy  Mr.  Sherwood.- — Although  farmers,  were  they 
accustomed  to  eat  pemican,  and  glad  to  get  it  ? 

Corcoran. — They  used  to  eat  pemican,  and  were 
glad  to  get  it  when  they  were  hungry,  I  dare  say. 

Mr,  Sherwood. — Could  grain,  Sir,  be  produced 
in  that  and  climate,  and  of  what  kinds  ? 

Corcoran. — All  kinds  would  grow  there  as  well 
as  here,  and  some  better  I  think. 
1  Mr.  Sherwood. — Do  you  happen  to  know  where 
the  pickets,  you  had  been  empbyed  in  putting  up 
on  the  }[}\h  June,  came  from,  or  who  they  had 
formerly  belonged  to  ? 

Corcorati. — I  can  not  say  positively,  but  I  be- 
lieve they  came  from  the  fort  tliat  was  fomierly  at 
J-he  Ked  River  Forks. 
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Afr.  Sherwood, — Then  they  were  part  of  the 
plundered  property  of  Fort  Gibraltar,  were  they 
not?      - 

Corcoran.—^!  can  not  say  positively  that  they 
were,  but  I  believe  they  were  brought  from  there. 

Mr.  Sherwood. — Of  what  description  were  they, 
what  sort  of  wood  I  mean  ?  ,    V  , 

Corcoran. — Some  were  oak,  and  somej  poplar. 

Mr.  Sherwood. — You  say  you  did  not  meet  Mr. 
Siveright ;  are  you  sure  you  met  the  others  ? 

Corcoran — I  met  the  five,  I  am  nearlj-  confident, 
but  Mr.  Siveright  I  did  not  see. 

Mr.  Sherwood. — Nor  did  you  see  Cuthbert 
Grant,  nor  Louis  Morain,  did  you  ? 

Corcoran. — No,  I  did  not  see  either  of  them. 

Mr,  Sherwood. — I  would  beg,  my  Lords,  to  re- 
mark that  these  gentlemen  are  indicted  as  acces- 
saries to  Grant  and  Morain,  what  passed  therefore 
with  other  persons,  I  take  it,  can  not  be  evidence 
against  them.  I  merely  make  the  observation,  but 
do  not  intend  to  enlarge  upon  it,  for  I  believe  the 
witness  does  not  speak  to  any  thing  that  passed 
between  these  gentlemen  and  any  body  who  came 
from  Fort  Douglas.  Who  did  you  see  at  Netley 
Creek  from  Fort  Douglas,  that  you  suppose  or 
know,  had  beeq  engaged  in  the  affair  of  the  19th 
June. 

Corcoran. — I  saw  Alexander  Fraser  who  was  a 
half-breed,  and  a  Canadian  named  Boucher,  be- 
sides others  whose  names  I  do  not  recollect. 

Mr.  Sherwood. — Did  you  hear  them  say  that  it 
was  the  fault  of  governor  Semple,  that  what  oc- 
curred at  Red  River  on  the  19th  June  took  place, 
and  that  if  he  had  let  their  party  alone,  nothing 
would  have  happened  ? 

Corcoran.  I  never  heard  them  say  it  was  go- 
vernor Scrapie's  fault ;  indeed  I  do  not  remember 


( 


Y 


f     ? 


'I 


I 


I 


102 


that  1  talked  with  them  on  the  subject. 

Mr,  Sherwood. — You  was  one  of  the  party  that 
went  from  Fort  Douglas  to  Qu'Appelle  j  do  you 
know  for  what  purpose  you  went  there  ? 

Corcoran.— We  went  to  fetch  provisions,  and  to 
bring  down  the  furs  which  had  been  collected. 

Mr.  Sherwood. — Was  that  yoqr  only  object? 
Do  you  not  know  of  any  orders  to  take  the  North 
West  post  at  Qu'Appelle,  in  the  same  way  that 
their  Fort  Gibraltar  had  been  taken  ? 

Corcoran. — No,  I  do  hot.    I  do  not  believe  there 

were  any  orders  of  that  kind  given.     We  were  to 

'  go  to  Brandon-house,  and  from  there,  proceed  to 

'  the  Hudson's  Bay  fort  at  Qu'Appelle  if  it  should, 

,  upon  consulting  those  in  charge  at  Brandon-house, 

be  thought  adviseable,  but  we  had  no  intention  of 

going  to  the  -North  West  post  on  River  Qu'Ap. 

pelle. 

Mr.  Sherwood. — That  expedition  went  under 
command  of  Mr.  Pambrun,  who  had  formerly  been 
an  officer  in  the  army  ?  > 

CorcorflM.— m]!4»'-  Pambrun  had  the  dif^;  '  of 
the  party. 

Mr.  Sfierwood.-^Do  you  know  any  thing  of 
■  Mr.  Pambrun's  instructions,  or  who  he  received 
pi\€.m  from  ? 

Corcoran. — I  know  that  Mr.  Pambrun  had  in- 
structions, and  that  he  received  them  from  gov- 
ernor  Semple. 

Mr.  Shenvood. — And  how  do  you  know  what 
his  instructions  were,  because  his  telling  you  what 
they  were  will  not  do  here  for  evidence.  You  sai4 
just  now  yr)ii  knew  there  wa«  no  intention  to  tak« 
Fort  Qu'Appelle,  now  although  you  had  no  in- 
structions  given  you  of  that  nature,  how  do  you 
know  what  >Jr.  Pambrun  received  ? 
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Corcoran,-^!  should  know  if  li^^aa  thferh,  ancl 
I  kno-w  that  his  instructions  were  net  to  commence 
an  attack,  but  should  he  be  molested  he  was  to 
defend  himself.  His  instructions  were  contained 
in  a  letter  from  Mr.  Semple,  addressed  to  Mr. 
Fambrun. 

Mr,  Sherwood. — Thatfyou  are  sure  of? 

Atttymey  Generdl. — I  will  just  mention,  as  it 
may  save  time,  that  I  have  tliein  in  ^Tiy  hand,  and 
shall  prove  them  by  Mr.  Pambrun  himself,  whom 
I  propose  to  make  my  next  witness. 

Mr.  Sherwood. — Then  I  have  done  with  Cor- 
coran, t 

PIERRE  CHRISOLOGUE  PAMBRUN,  sworn. 
Ea:afnined  by  the  Attorney  General. 

Mr.  Pambrun. — I  was  in  1816  in  the  service  of 
the  Hudson's  Bay  Company.  I  was  engaged  at 
Montreal  by  their  agent,  and  went  up  to  the  Red 
River  in  their  service.  I  was  sent  to  Qu'Appelle 
to  get  provisions  from  the  Hudson's  Bay  post  on 
that  river,  and  take  tliem  to  Fort  Douglas.  I  re- 
ceived written  instructions  from  governor  Semp!e 
for  my  conduct.  My  instructions  were  in  writ- 
ing. 

Attorney  General. — Did  you.  Sir,  set  oflf  with 
any  hostile  intentions,  or  had  you  any  intention  of 
going  to  the  North  West  fort  situated  on  Qu*Ap- 
pelle  ? 

Mr.  Pambrun. — No,  certainly  not.  I  merely 
went  fdr  provisions,  and  had  no  hostile  intention 
whatever  against  the  North  West. 

Attorney  General — Will  you  look  at  this  letter, 
and  say  if  it  contains  the  instructions  which  you 
received? 
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Mr,  Pambrun, — It  does  ;  that  is  the  letter  I  le- 
fceived  containing  iriy  instructions  from  governor 
Semple.  (Thejollouing  tetter  was  then  put  in  and 
read.  J 
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.;  ?P  v,}u4ti9if  Fort  Douglas,  12th  April,  1816. 

Mr.  Parabrun, 

;-      SIR, 

Having  received  intelligence  from  vari- 
ous quarters,  that  the  agents  of  the  North  "West 
Company  intend  attempting  to  interrupt  our  boats 
in  their  passage  from  Qu'Appelle  nither,  you 
will  proceed  as  soon  as  possible  with  the  men  whom 
Mr.  Robertson  will  place  under  your  orders  to 
Brandon-house.  When  there,  you  will  concert 
with  Mr.  Peter  Fidler  how  far  it  may  be  advisea- 
ble  to  proceed  to  Qu'Appelle,  or  remain  at  Bran- 
don. In  either  case,  however,  the  power  of  de 
ciding  will  rest  entirely  with  yourself. 
^'  It  19  my  wish  that  you  avoid  every  act  of  hosti- 
lity until  fully  justified  by  the  conduct  of  our  ene. 
mies.  The  half-breeds  having  been  ordered  to  as> 
semble at  the  French  fort  at  Qu* Appelle,  any  'acts 
of  hostility  committed  by  them,  must  be  consider- 
ed as  committed  by  immediate  and  authorised  a* 
gents  of  the  North  West  Company,  and  repelled, 
or  retaliated  accordingly.  1  trustj  however,  that 
your  moderation,  and  the  cooler  reflection  of  our 
opponents,  will  prevent  any  serious  disturbance 
taking  place.  Should  I  however,  be  unfortunate- 
ly raiiilaken,  you  will  remember  that  the  quarrels 
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"0  which  you  have  before  taken  a  part  m*y  havt 
been  greatly  more  i.njportant,  but  could  not  be 
more  just  ,^ 

I  am  ;    , ..'  •       [  ''^-^   ,,;-• .   ■  / 

Sir,     y  ■   '  ^   •  '■';:- ^ ;-' ,.  - 

Yours  sincerely, 
(Signed)  KOBERT  SEMPLB. 
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Attometf  General — I  !)elieve,  Sir,  you  was  an 
idfficer  in  the  English  service  during  the  late  war 
between  the  United  States  and  England,  and  the 
allusion  at  the  conclusion  of  Mr.  Semple's  letter, 
I  presume,  refers  to  that  circumstance ;  does  it 
not? 

Mr.  Pambntn., — Yes,  I  was,  and  it  is  to  that 
circumstance  that  Mr.  Semple's  letter  refers. 

Attorney  GeneraL-^D'id  you  see  Mr.  Semple 
after  receiving  those  instructions  previous  to  your 
setting  out  for  Brandon-house  ? 

Mr,  Pambrun. — No,  I  did  not.  I  set  out  on 
receiving  them  for  Brandon-house  immediately. 
I  went  first  to  Brandon-house,  and  from  there  I 
went  on  to  Qu'Appelle,  having  consulted  Mr. 
fidler  agreeably  to  my  instructions,  and  who  con- 
sidered it  prudent  for  me  to  do  so.  On  arriving 
at  the  Hudson's  Bay  post  at  Qu'Appelle,  1  under^ 
itood  that  a  very  large  assemblage  of  half-breeds 
and  Indians  were  gathered  at  Fort  Qu*  Appelle,and 
that  they  were  training  to  the  use  of  arms  every 
day,  mounting  guard  and  exercising.  I  was  given 
to  understand  that  their  assembling  in  such  num- 
bers, was  fur  tile  purpose  of  making  an  attack  up- 
tn  the  settUment  at  lied  River,  and  to  take  Fort 
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Donpflas.  After  I  had  been  a  few  days  at  the  fprt» 
I  told  Mr.  James  Sutherland  that  I  thought  it 
would  be  better  to  try  and  make  s<ime  arrange- 
ment. Mr.  Sutherland  saw  one  of  their  people, 
and  said  that  he  hoped,  should  they  chance  to 
meet  us,  we  should  not  be  harrassed  or  stopped 
by  them.  Mr.  Sutherland  was  told  that  unless 
he  (Mr.  S.)  would  promise  that  their  people  should 
not  be  molested  below,  no  promise  that  we  should 
not,  would  be  made.  Mr.  Sutherland  told  them 
he  would  undertake,  if  they  were  peaceable,  no 
interruption  would  be  given,  nor  would  they  be 
meddled  with,  utiless  they  interrupted  our  people. 
We  left  the  fort  of  Qu'Appelle,  I  think,  on  or  a- 
bout'the  5th  May,  with  five  canoes  loaded  with 
pemican  and  furs,  and  drifted  down  lo  the  grand 
rapids.  ^Vhen  near  them  I  put  on  shore  in  a  boat. 
I  had  not  come  to  shore  niauy  minutes  before  a- 
bout  thirty  men  sprang  out  from  behind  a  parcel 
of  bushes,  and  called  to  me  to  surrender.  I  did 
not  immediately,  but  after  making  resistance  some 
time,  finding  I  sliould  be  overpowered,  1  gave  up, 
and  tlie  boats  were  sent  on  the  other  side  of  tlie 
river  alter  iauiling  the  pemicaii/  We  were  taken 
to  the  North  West  Fort  Qu'Appelle.  Cuthbert 
Grant,  Thomas  McKay,  and  Pangman  Bostonois, 
were  amongst  the  party  who  took  us  prisoners,  and 
conducted  us  back  to  Qu'Appelle.  It  was  an 
armed  party  that  took  us,  or  we  should  not  have 
given  up.  When  Igot  to  the  Fort  Qu*Appelle,  I 
saw  Mr.  Alexander  iVf acdonell,  who  was  in  com- 
mand there,  he  came  to  me  shortly  after  my  reach- 
ing the  fort,  and  took  nie  to  his  house,  and  I  had 
supper.  I  saw  a  number  of  them  the  people  who 
had  taken  me  prisoner  at  the  table,  and  Mr.  Alex- 
ander Macdonell  was  there  also.  I  asked  Mr. 
Macdonell  by  whose  authority  I  lad  been  taken 
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prisoner,  and  he  told  mo  that  it  was  by  his  ;  that 
he  had  sent  the  party  ^hich  followed  me,  and  had 
directed  them  to  bring  me  back.  I  found  at  this 
fort  a  very  great  number  of  Bois-brules,  who  had 
come  from  different  posts j  some  of  them  from  a 
very  great  distance,  as  far  as  Cumberland-house. 
Mr.  Macdonell  said  I  had  bein  taken  in  retaliation 
for  Mr.  Robertson  having  taken  Fort  Gibraltar. 
The  object  of  this  large  assciiiblago  of  persons 
from  distant  posts,  was  talked  of  freely  and  open- 
ly, that  it  was  to  ao  down  and  root  out  the  settle- 
ment  at  Red  River,  and  take  Fort  Douglas  ;  the 
object  was  not  hid.  It  was  the  common  convers- 
ation at  the  fort,  that  they  were  going  down.  I 
heard  that  Mr.  Macdonell  said  the  affair  of  last 
year  was  a  trifle,  or  as  notliing,  to  wiiat  this  year 
should  be ;  that  the  half-breeds  and  North  West 
were  now  all  as  one,  and  if  any  resistance  was  made 
to  the  half-breeds  tliat  they  would  rinse  (drench) 
the  lands  with  o-jr  blood.  I  heard  them  frequent- 
ly talk  together  of  going  down  to  destroy  the  set- 
tlement, and  Cutiibert  Grant  amongst  others.  At 
the  time  Mr.  Macdonell  told  me  that  the  North 
West  people  were  sent  to  stop  me,  in  retaliation 
for  Mr.  Robertson  taking  Fort  Gibraltar,  he  said 
he  would  starve  the  Hudson's  Bay  servants  and 
Colonists,  and  make  them  surrender.  After  being 
kept  there  prisoner  for  some  time,  we  all  left  Qu*- 
Appelle  togetlier.  i  pught  to  have  mentioned  that 
the  people  who  were  taken  with  jftje  had  been  sent 
away,  a  promise  being  olftainedjJHpm  them  that 
they  would  not  serve  against  trw colony  (North 
West,  I  mean).  After  setting  off  we  drifted  down 
to  the  place  where  I  had  been  made  prisoner  and 
robbed,  and  the  provisions,  kc.  which  had  been 
landed,  wore  taken  into  the  boats,  and  we  proceed- 
ed to  the  Forks  of  Qa'Appelle,  wlicri?  wc  encamp- 
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8(1.    We  were  met  at  tiiis  place  by  Alexander 
Macdone]],  who  had  two  boats.     At  the  Forks  we 
met  a  parcel  of  Indians  and  half-breeds,  and  Mr. 
Macdonell  made  a  speech  to  them,  explaining  that 
the  party  were  going  down  to  attack  the  English, 
(the  name  by  which  the  North  West  people  always 
call  the  Hudson's  liay  people)  and  drive  them  a- 
way,  or  if  they  made  resistance,  rinse  (drencii) 
the  land  mth  their  blood.     He  said  to  them,  **  my 
"  friends,  I  address  you  shamefully,  (with  shame) 
"  for  I  am  in  distress  that  I  have  not  a  pipe  of  to* 
"  bacco  to  give  you,  but  all  our  merchandise  and 
**  provisions  have  been  taken  by  the  English,  who 
'*  are  our  enemies  and  yours,  as  they  nave  taken 
**  your  lands — the  purpose  of  my  speech  to  you  is 
**  to  tell  you  I  and  my  young  men  are  going  down 
<*  to  chastise  these  people,  who  have  robbed  us, 
"  and  who  are  deceiving  you  ;  they  tell  you  they 
"  will  cultivate  your  land,  but  they  are  driving  the 
"  buffaloe  from  it,  and  then  you  will  be  miserable. 
"  We  are  now  going  down  to  drive  them  away, 
*'  and  shall  be  glad  if  you,"  (speaking  to  the  chief) 
"  and  some  of  your  young  men  would  join  us,  but 
**  if  you  do  not  come  with  us,  we  shall  go  never* 
"  theless,  and  if  they  make  any  resistance,  we  will 
•*  rinse  your  land  with  their  blood."     That  was 
the  purport  of  his  speech,  I  can  not  say  for  the 
exact  words,  but  that  was  what  it  meant.     It  was 
repeated  in  Saulteux  Indian  by  Pangman  and  Pri- 
mean,  who  int^reted  what  Mr.  Macdonell  (who 
spoke  Frencl^Eaid.    <Xhe  chief  said  he  should 
not  go  himsedPn  for  his  young  men,  they  might 
do  as  they  chose,  but  they  did  not  any  of  them  go, 
as  I  believe.      We   remained  about  twenty-four 
hours  there,  and  then  went  on  towards  the  grand 
rapids  of  Assiniboin  River,  the  half-breeds  gene- 
rally by  land.     M'hen  we  arrived  there,  a  party 
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iras  sent  to  Brandon-house,  and  among  them 
Cuthbert  Grant  anu  Mr.  Macdonell  went.  I  was 
left  at  the  grand  ra(pid»  at  that  time,  but  remained 
a  prisoner.  In  the  evening,  about  seven  or  eight 
o'clock,  a  horse  was  brought  by  Alexander  ]t>aser 
and  Taupier,  and  I  was  told  I  was  to  go  to  the  post 
at  Brandon-house.  I  accordingly  went.  When  I 
arrived  at  their  fort,  or  got  near  to  it,  I  saw  a 
great  mob  of  people  about  tlie  gate  with  arms. 
My  horse  was  frightened,  and  would  not  pass 
through  the  crowd,  so  I  was  obliged  to  dismount. 
As  I  was  going  into  the  gate  on  foot,  several  of 
the  persons  presented  their  guns  at  my  head,  and 
I  was  apprehensive  were  going  to  shoot  mc. 
When  I  saw  Mr.  Macdoneil,  which  I  did  present" 
ly  after,  I  complained  to  him  of  this  treatmentj 
and  of  the  insulting  language  which  they  made 
use  of  to  mC)  but  1  got  no  redress,  though  he  said 
that  he  would  speak  to  them  about  it.  1  saw  there 
a  quantity  of  furs,  which  I  knew  came  from  Bran- 
don-house,  because  I  had  seen  them  there  a  few 
days  before,  and  I  saw  a  great  quantity  of  other 
things  that  I  knew  came  from  Brandon-house,  and 
shortly  after,  I  saw  two  of  Mr.  Fidler's  men  pri- 
soners, and  I  then  learnt  that  Brandon-house  had 
been  pillaged  by  the  party  that  had  lefl  us  as  I  be- 
fore stated.  The  half-breeds  were  here  divided 
into  different  parties  and  leaders  appointed  to 
them.  Cuthbert  Grant,  Antoine  Hoole,  Lacerte, 
Alexander  Fraser,  and  Seraphim  Lamarre,  wove 
appointed  to  act  under  Alexander  Macdonell,  who 
had  command  of  the  whole.  This  being  done 
they  set  off  for  Portage  des  Prairies,  part  of  them 
going  by  water  ani'  part  by  land.  At  Portage  des 
Prairies,  our  property,  (that  is  the  pemican,)  am 
well  as  theirs,  was  formed  into  a  sort  of  battery, 
and  two  brass  swivel  ^jcces  of  cannon,  which  hail 


\   /j 


i 


'  ^l\'' 


] 


hcf 


b<5cn  stolen  from  the  settlement  the  year  before, 
were   mounted.     Wo   encamped  at  Portage  des 
Prairies,  and  i^emamed  there  two  days.     On  the 
18th  June  in  the  morning,  the  halt-breedH,  or  a 
great  part  of  them,  at  least  about  sixty  to  seventy, 
with  a  few  Canadians,  armed  with  guns,  pistols, 
spears,  and  lances,  set  ont,  under  the  command  of 
Cuthbert  Grant,  to  go  to  the  settlement  at  Ued 
River.     About  thirty  staid  with  Alexander  Mac- 
doneil,  and  among  them  1  remained.    Their  black- 
smith was  employed  in  making  spears,  and  I  was 
told  they  were  to  be  used  against  the  Knglish, 
whom  they  were  goin^  to  drive  out  of  the  river. 
On  the  20th,  we  heard  of  the  parly  that  had  start- 
ed.    A  messenger  arrived  from  Cuthbert  Grant 
in  the  evening,  one  Alexander  Tiiquet,  it  was  not 
the  messeneger  that  was  expected^    Upon  seeing 
him  approach,  Mr.  Alexander  Macdonel),  Allen 
Macdonell,  Siveright,  Lamarre,  and  others,  went 
forward,  and  seeing  it  was  a  messenger  from  Grant, 
they  gave  three  huzzas,  with  their  hats.     When 
he  came  nigh  the  camp,  they  enquired  '*  qiklte 
notivelk"  and  upon  being  told  that  Mr.  Semple 
and  twenty  or  more  others  hail  been  killed,  they 
huzzaed  and  shouted  ibr  joy,  most  particularly 
Siveright,   Lamarre,  and  Allen  Macdonell ;  thtm 
I   distinnruished    particularly*        Mr.    Alexander 
Macdonell  went  to  give  the  news  to  the  other  peo- 
ple, and  I  heard  him   say,    ^*  Sacri  nam  de  dieu! 
bonnes  noiivelleSy  vingt  deiu:  anglois  de  tues.     Bos- 
tonnois  Pangman  enquired  whether  there  were  any 
killed  on  the  side  of  the  half-breeds,  and  being 
told  that  there  had  been  one,  and  who  it  was,  he 
said  that  it  was  his  cousin,  and  that  he  would  1)6 
revenged  on  all  the  English  ;  that  the  affair  should 
not  end  here.     Siveright  was  present ;  Boston nois 
spoke  rVencii,  what  he  said  amounted  to  this,  "  the 
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'uBliir  shall  not  end  here,  as  my  cousin  is  kilU'd, 
••so  they  shall  all  be  killed;  none  of  those  dog^ 
«•  shall  leave  the  river,  for  il'  they  are  allowtd  to 
••go  away,  they  will  always  be  coining  back,  as 
'•  tbey  did  last  year,  and  therefore  not  one  of  them 
••  should  leave  the  river,  as  there  would  always  be 
••disturbance  and  mi' cl-ief,  so  lorg  as  they  were 
"allowed  to  live.**       1  unhonmie    Montour,  and 
Latour,   were  immediately  sent  ofl'  to  Ked  Ri- 
ver, to  desi«'e  Grant  not  to  let  the  settlers  go  away 
till  Mr.  Macdonell  should  arrive  at  Fort  Douglas 
with  his  party.*     Some  time  after  we  continued 
our  route  towards  Fort  Douglas  by  land,  to  within 
about  thirty  miles,  when  I  was  put  into  a  boat  and 
went  the  remainder  of  the  distance  by  water.     I 
found   Fort    Douglas   in   possession  of  the  haU- 
breeds ;  of  Cuthbert  Grant  and  others  of  the  par- 
ty who  had  started  on  the  18th  from  Portage  des 
Prairies. 
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Attorney  General. — Were  any  of  the  prisoners 

Fort  Douglas?    '''     '''    ' ' 

Mr,  Pamhrun.--^n\y  Mr.  Siveright,  the  others 
came  a  day  or  so  afterwards  with  Mr.  Norman 
McLeod,  and  then  a  council  was  held  with  the 
half-breeds.  I  saw  Mr.  Alexander  McKenzie, 
Mr.  Hugh  McGillis^  Mr.  John  McLaughlin,  and 
Mr.  McDonald ;  I  also  saw  Mr.  Siveiight  there. 

Attorney  General, — He  was  the  one  who  huzza- 
ed at  Portage  des  Prairies,  was  he  not,  when  the 
news  was  first  brought  of  this  melancholy  affair  ? 

Mr.  Fambrun. — Yes,  it  was  he,  and  Lamarre, 


(*)  In  no  part  of  tlip  evi(if>nre  prciliiced  on  thesff  trials  has  tlie  iTiost 
distant  aHu.<^ion  bven  madf  tu  tiiv  cliarf^e  brougiit  furvcard  H|<;n  list  Mr.  Xh-r,- 
aaiier  Macdonell  in  variciis  publioaiiuiiii,  uirl  parliculnrly  in  Manliu^'.<!  )ett^^s, 
and  the  '*  Notic.is  of  tiie  claims  of  tlit*  Hudson's  Bay  Company,"  viz.  liiat  ''he 
"liad  «ncoura|)red  lii.s  men  to  expect  mure  ili'in  plunder,  as  tlie  rewur!  ufcon- 
" quest,  and  Lad  pronii<«d  tlieni  tlie  gratiAcutittn  ul  tlieir  linital  desires  with 
"the  vives  and  duugliiersof  iIhj  settlers,"  wliicli  an  uiidectived  public  will 
Buw  SCI  down  a«  u  gruiuitutb,  uud  wilful  calumny,  and  an  infhuiuus  libel. 
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ond  Allen  Macdonell,  but  Siveright  did  not  attend 
the  council. 

'Attorneij  General. — You  have  not  said  any  thing 
about  Mr.  Simoij  Fraser,  ytas  he  there  or  not  ? 

Air.  Pambrun, — I  do  not  recollect  whether  he 
was  or  not,  but  all  the  others  I  am  sure  were  \ 
Mr.  Fraser  I  do  not  recollort. 

Attorneij  General — Did  you  see  Mr.  McLeod 
at  Fort  Douglas  in  his  capacity  of  a  magistrate  ? 

Mr.  J*ambrun. — I  was  taken  before  Mr.  McLeod 
when  he  M'as  in  the  room  formerly  occupied  by 
the  late  governor  Semple,  but  I  do  not  know  for 
what;  as  he  did  not  appear  to  wish  for  any  inform, 
at  ion,  but  what  he  got  from  the  half  breedsi  or 
others  of  his  own  party, 

Attorney  General. — Did  these  gentlemen  know 
of  the  affair  of  the  19th  June,  and  that  the  per- 
sons you  found  in  possession  of  the  fort  upon  your 
arrival  there,  ha4  been  engaged  in  it  ? 

Mr.  Pambrun.-^Yes,  they  must  have  known  it, 
because  it  was  the  general  topic  of  conversation, 
nothing  else  was  talked  of. 

Attorney  General, — Did  they  appear  displeased 
with  the  half-breeds  and  others  who  had  been  en- 
gaged in  that  atSiir  ? 

Mr.  Pambiun. — No,  not  at  all,  quite  the  con. 
trary,  they  appeared  pleased,  and  rewarded  thern, 
they  dined  constantly  at  the  same  table,  and  were 
always  together.  A  council  was  held  after  Mr. 
McLeod  arrived,  and  some  few  bales  of  clothing 
were  brought  out,  and  given  to  them.  The  halt^ 
breeds  gathered  together,  and  Mr.  McLeod  made 
a  speech  to  them,  thanking  them  for  what  they  had 
done,  and  gave  them  presents  of  clothing,  and  as 
there  were  more  persons  than  there  were  suits, 
those  who  did  not  get  them  at  that  time,  were  pro- 
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itiised  they  should  have  them  when  the  autumn 
canoes  arrived. 

Attorney  Oeneral.'-^Was  you  at  the  council  ? 

Mr,  Fambrun. — No,  I  was  not ;  they  would 
uot  have  Ipt  me,  and  it  was  not  mv  businesn  to  at- 
tend a  council  o^  murderers,  but  that  was  what  all 
who  did  attend  it  said  was  the  nature  of*  Mr.  Mc« 
Leod's  speech  to  those  tl>at  had  helped  to  murder 
governor  Semple,  viz.  that  he  did  not  expect  to 
nave  met  so  many  with  Mr*  Macdonell,  that  they 
Were  his  kinsmen,  and  had  helped  them  in  their 
time  of  need,  and  he  had  therefore  brought  cloth- 
ing for  them,  but  as  there  was  not  enough  for  all, 
those  who  wanted  th^m  'nost  must  take  what  were 
there,  and  the  others  sb  )uld  have  soiae  equally 
good  when  the  fall  canoe.*  cai^ie  u[ .  i  saw  a  ca- 
pote and  feathers  that  one  cai>ie  eviay  with,  and 
ne  told  me  it  was  for  the  I  Jth. 

Attorney  General. — Did  you  hear  any  -articular 
copversation  between  the  gentlemen  tii !  any  of 
the  half-breeds  engaged  on  the  Jf^^h,  shewing  tl'ir 
approbation  of  the  conduct  pi  rsu  'd  by  thein  on 
th^t  day  ?  . 

Mr,  Pambrun. — No,  I  do  not  know  of  any  par- 
ticular conversation  on  their  part  approving  of  the 
half-breeds'  conduct ;  all  I  know  is,  that  they  din- 
ed together  every  day,  and  were  always  together, 
and  I  suppose  did  not  disapprove  of  it,  or  they 
would  not. 

Attorney  General. — -JDid  you  go  to  the  battle- 
ground yourself? 

Mr,  Pambrun, —  i  ( '.  I  asked  Mr.  Macdonell 
to  let  me  go  and  see  u,  and  he  allowed  me  to  go ; 
a  most  dreadful  scene  I  witnessed.  There  were; 
the  mangled  lin  bs  of  the  sufferers  on  the  19tli^ 
June  exposeil  U;  the  wolves  and  dogs  to  be  torn 
and  devoured  j    there  were  arms,  and  legs,  and 
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heads,  and  bowels,  of  ttieiiiurdered  victims,  scat- 
tered  over  the  ground.  The  Indians  of  the  neigh- 
bourhood  would  have  buried  them,  but  were  afraid 
of  the  half'breeds,  and  North  West  people.  All 
who  escaped  I  believe  were  Pritchard,  Bourke, 
Corcoran,  and  Heden. 

Cross-examination  conducted  by  Mr*  Sherwood, 

Mr.  Pambrun, — I  received  Mr.  Semple's  letter 
of  instructions  on  the  day  it  bears  date,  and  I  set 
off  as  soon  as  I  got  it.  1  was  ready  before,  and 
was  only  waiting  for  my  instructions,  which 
Mr.  Semple  gave  me  in  writing.  Those  instruc- 
tions you  have  seen  in  the  lettet  which  contained 
them.  Written  instructions  were  frequently  giv. 
en.  I  suppose  Mr.  Semple  imagined  I  might  be 
stopped  because  our  people  had  been  stopped  be- 
fore, and  also  because  we  knew  there  was  a  very 
large  party  of  haii-breeds  at  the  North  West  Qu' 
Appelle  fort. 

Mr,  Sherwood.^—Jyo  you  know,  Sir,  if  part  of 
ISIr.  Semple's  apprehension  arose  from  an  idea,  ai 
he  had  taken  Fort  Gibraltar,  that  something  migh^ 
he  taken  from  him,  or  as  Mr;  Miles  McDonell 
had  taken  pemican,  perhaps  pemicaa  might  be 
taken  by  others  in  return  for  it  ? 

Mr,  Pambrun, — I  do  not  know  that  Mr.  Sem- 
ple took  Foil  Gibraltar,  nor  that  Miles  McDon- 
ell took  pemican. 

Mr,  Sherwood. — Do  you  know,  Sir,  that  in 
March,  not  lung  before  you  started  on  this  un- 
fortunate journey  to  Qu' Appelle,  Mr.  Colin 
Robertson,  who  sometimes,  I  believe,  was  called 
Mr.  Lofty,  took  Fort  Gibraltar? 

Mr.  Pambrun. — No,  I  do  not,  I  was  not  there 
in  March. 

Mr.  Sherwood, — Well,  Sir,  in  the  month  of 
April  -J  do  you  know  that  it  had  been  taken  by 
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people  from  Fort  Douglas  uuder  the  directions  of 
this  Mr.  Robertson  ? 

Mr.  Pambrun. — In  April  I  knew  that  it  had 
been  taken,  but  not  being  there  at  the  time  of  its 
being  captured,  I  can  not  say  by  whom. 

Mr.  SherivoocL'^Vlhen,  as  a  soldier,  you  go  to 
reinforce  a  place,  you  generally  try  to  avoid  a  su- 
perior force,  do  you  not,  to  avoid  being  surpris- 
ed, or  coming  to  battle,  till  you  have  effected  a 
junction  wi^h  the  body  you  are  sent  to  reinforce  ? 

Mr,  Fambrun.'^Oi  course  when  you  go  to  rein- 
force a  place  or  troops,  you  try  to  join  them  with- 
out fighting.  ' 

Mr.  Sfierwood.-^lf  you  meet  a  superior  force 
unexpectedly,  are  you  not  obliged  to  yield  ? 

Mr,  Pambrun, — Yes,  if  too  strong  to  contend 
with. 

Mr,  Sherwood, — And  this  time  you  met  rather 
unexpectedly  a  superior  force,  and  they  took  you 
prisoners  was  not  that  it  ? 

Mr,  Pambrun, — I  do  not  know  about  meeting 
a  superior  force,  and  being  made  prisoner.  I  was 
met  by  a  party  of  ruffians,  too  strong  to  contend, 
with,  and  they  robbed  me  of  all  my  property,  and 
made  me  a  prisoner. 

Mr,  Sherwood. — Boston  nois  Pangman,  was  he 
of  this  party  whom  you  call  ruffians  ?  rather  a  hard 
name,  Mr.  Pambrun. 

Mr,  Pambrun. — Yes,  he  was  one  of  the  ruffians, 
for  I  can  not  Call  them  any  else,  who  robbed  me, 
and  treated  me  as  they  did.  I  don't  know  what 
else  to  call  them. 

Mr.  Sherwood, — Be  cool — don't  get  angry — I 
have  a  great  many  questions  to  put  to  you.  Do 
you  know  that  Boston  nois  Pangman  had,  in 
March  before  been  made  a  prisoner  and  robbed  ? 
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did  you  ever  hear  of  that  circumstance,  or  any 
about  Fort  Pembina  ?       , 

Mr,  Pambrun I  did  hear  that  Pahgiiian  was 

made  a  prisoner,  but  1  do  not  know  of  his  being 
robbed. 

Mr,  Sherwood. — Well  then,  having  been  taken 
prisoner  himself  by  your  people,  the  tide  had 
turned  and  he  made  you  a  prisoner.  Aye  !  well 
turn  and  turn  about's  fair  play.  Now,  Sir,  I 
want  to  knuw  a  little  more  about  this  extraordinu. 
ry  speech  of  Mr.  Macdonell's  in  which  he  talked 
of  riming  the  land  with  blood.  Did  you  under, 
stand,  Sir,  what  he  meant  hy  rinsing?  but  first 
tell  us  what  it  was  that  Mr.  Macdonell  did  say, 
because  it  is  very  important  to  a  right  understand, 
ing  of  you  ? 

Mr,  rambrim,-^!  have  said  it  often  enough 
before. 

Mr.  Sherxcood. — Oh  no,  you  have  not,  you 
must  say  it  again,  and  perhaps  again  after  that, 
for  I  do  not  at  all  comprehend  this  rinsing  the 
land  with  blood.     So  let  us  have  it  again  ? 

Mr,  Fambrun,  lie  said  that  they  were  going 
down  to  drive  away  the  English  again,  and  a). 
;  though  the  Indians  would  not  go,  that  they 
woidd. 

Mr.  Sherxeood, — Go  on,  Sir,  you  are  just  com- 
ing to  that  part  which  I  am  desirous  to  hear  again, 
about  rituingt  perhaps  you  mean  drench  as  that 
has  appeared  in  print  in  your  afhdavit  ? 

Mr.  Pambrun. — He  said,  if  resistance  was  made 
he  would  drenehy  if  I  said  rinse,  1  did  not  mean 
it,  he  said  he  would  drench  the  lands  with  the 
blood  of  the  English,  with  the  blood  of  the 
settlers. 

Mr,  Sherwood. — And  you  are  positive  that  you 
heard  Mr.  Alexander  Macdonell  make  that 
speech  ? 


instance,  or  any 


Mr.  Pambrun. — I  am  confident,  or  do  you  think 
I  would  say  it  on  my  oath  ? 

Mr.  Sherwood. — ^You  have  since  that  time,  I 
beH<^ve,  made  an  affidavit  of  the  same  circum- 
gtvFicds,  and  detailing  the  speech ;  before  whom 
did  you  make  it,  supposing  you  to  have  niade 
one  ? 

Mr.  Pambrun, — I  did  make  an  affidavit  of 
those  and  other  circumstances  before  my  Lord 
Selkirk.  4 

Mr.  Sherwood. — Did  you  draw  up  the  affidavit 
yourself,  or  if  you  did  not,  tell  us  who  did,  will 
you? 

Mr.  Pambrun, — I  did  not  write  it  mvself.  I 
do  not  understand  H^nglish  very  well,  and  did  not 
then  so  well  as  I  do  now,  but  I  told  Mr.  Miles 
Hiacdonell  what  I  had  to  swear  to,  and  he  wrote 
it  down  for  me  to  make  oath  to. 

Mr.  Sherwood. — Pray,  Sir,  where  was  your 
deposition  taken  ? 

Mr.  Pambrun. — It  was  taken  at  Fort  William. 

Mr.  Sherwood, — At  Fort  William,  was  it  ?  how 
came  that  ?  was  his  Lordship  on  a  visit  to  the 
partners  of  the  North  West  Company,  was  he  a 
guest  at  Fort  William  ? 

Mr,  Pambrun, — No,  he  was  not  a  guest  to  the. 
North  West  Company  ;  he  would  not  be  a  guest 
of  flieir's,  you  may  be  sure  ;  he  would  scorn  it. 

Mr.  Sherwftod. — The  affidavit  that  you  made 
before  Lord  Selkirk  was  it  pnnted,  at  your  re- 
quest or  by  your  approbation  ? 

Mr.  Pambrun, — No,  it  was  not  at  my  request, 
nor  indeed  with  ray  approbation  being  asked. 

Mr.  Sherwood. — Do  you  know  that  it  was 
printed  ? 

Mr.  Pambrun, — Yes,  I  do,  I  have  seen  it  in 
print.  ' 
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•^  Mr,  Sherwood.-^-Who  was  with  you  when  yo« 
made  oath  to  your  deposition  ? 

Mr.  Pambrun. — ^The  Earl  of  Selkirk  and  the 
gentleman  who  drew  it  up  for  me.  It  was  sworn 
to  before  the  Karl  of  Selkirk,  as  a  magistrate,  at 
Fort  William. 

/T/r.  5Aer /)oocf.— Pray,  Sir,  how  did  Lord  SeU 
kirk  happen  to  be  at  Fort  William,  taking  deposi. 
tions  as  a  magistrate,  in  the  house  of  the  North 
West  Company  ? 

Mr,  Paw^ri/w.— Lord  Selkirk  came  to  Fort 
William  to  look  ailer  the  murderers  of  the  19th 
June,  in  his  capacity  of  a  magistrate,  and  being 
resisted,  he  took  possession  of  the  fort,  and  1  be- 
lieve it  was  in  that  manner  he  happened  to  be  at 
Fort  William. 

Mr,  Sherwood, — Was  you  at  Fort  William  at 
the  time  ? 

Mr,  Pambrun. — ^Yes,  I  was.  I  had  been 
brought  down  from  Fort  Douglas  before  Lord 
Selkirk  arrived. 

Mr,  Sherwood.-^And  what  was  done  with  the 
gentlemen  belonging  to  the  North  West  Company 
who  were  at  Fort  William  ? 

Mr,  Pambrun. — They  were  sent  to  Canada,  I 
believe  to  take  their  trials,  I  know  they  went 
away. 

Mr.  Sherwood. — Were  you  very  glad  that  they 
were  sent  away  ? 

Mr.  Pambrun. — I  do  not  know  that  I  was  glad. 

Mr.  Sfieru'ood. — Well,  then  were  you  sorry 
that  they  were  sent  away  ? 

Mr,  Pamltrun, — No,  1  can  not  say  that  I  was 
sorry. 

Mr,  Sher  "  i. — But  you  must  have  been  glad 
or  sorry,  one  or  the  other  you  must  have  been, 
and  I  only  want  to  know  which  ? 
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ilfr.  Patnbrmt, — I  tell  you  I  don't  know  that  I 
was  glad ;  nor  do  I  know  that  I  was  sorry ;  dm 
you  know  better  than  me  what  I  was  ? 

Mr,  Sherwood. — You  are  not  to  catechize  me. 
It  is  not  you  who  are  to  examine  me.  It  is  I  who 
am  to  examine  you,  and  I  ask  you  again,  was  you 
glad  or  sorry  that  the  North  West  gentlemen 
were  turned  out  of  their  houses,  and  their  proper- 
ty taken  from  them,  by  your  master.  Lord  Sel- 
kirk ?  now,  Sir,  instead  of  asking  me  a  question 
answer  mine. 

Mr,  Fambrun, — I  do  not  know  that  I  was  glad 
or  sorry  of  what  you  say,  because  I  do  not  know 
that  it  took  place.  I  could  not  but  be  glad  that 
murderers  were  brought  to  justice,  and  such  I 
considered  them. 

Mr,  Sherwood, — That  is  your  opinion,  is  it  ? 
I  dare  say  you  considered  Paul  Brown  and  Bou- 
cher murderers,  as  your  master  did,  but  a  jury  of 
impartial  persons  have  thought  differently.  Do 
you  know  of  any  right  that  Lord  Selkirk  had  to 
take  Fort  William  ? 

Mr,  Pamhrun, — I  believe  that  if  he  had  not 
taken  it,  that  he  and  all  with  him  would  have  been 
massacred  by  the  North  West  people,  and  that  I 
should  think  reason  enough.  When  Lord  Selkirk 
first  came,  he  did  not  take  the  fort,  it  was  not  till 
he  had  information  that  they  intended  to  attack 
him  and  his  parly  that  in  self  preservation  lie 
took  it. 

Mr,  Sherwood. — How  do  you,  presume.  Sir,  to 
suppose  that  the  North  West  Company  would 
have  massacred  Lord  Selkirk  and  his  party,  even 
if  they  had  attempted  tu  get  possession  of  their 
houses  and  property  ? 

Mr.  Pamhrun, — I  do  believe  they  intended  it, 
for  they  gave  their  words  of  honour  to  Lord  ScU 
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kirk,  that  they  would  not  attempt  any  thing 
against  him,  nor  move  any  thing.  When,  after 
giving  that  promise,  I  know  that  gun-powder  waa 
taken  away  and  hid  in  a  swamp  behind  the  house, 
and  that  arms  were  concealed,  1  can  not  doubt 
ibut  that  they  did  intend  to  massacre  the  whole 
party. 

Mr,  iSAerwoorf.— You  were  in  the  habit  of  4iD- 
ing  with  these  gentlemen,  Sir,  when  you  were  at 
i'ort  William  ? 

Mr.  Pambrun, — I  was  accustomed  to  dine  at 
their  table. 

Mr,  Hherteood, — Did  you  dine  with  them  wil< 
lingly  ? 

Mr,  Pambrun,'—!  dined  with  them  willingly 
enough,  for  there  was  no  where  else  for  nie  to 
dine. 

Mr,  Sherwood, — ^You  were  then  all  of  one  par- 
ty, and  there  was  no  difference  between  you  at 
that  time  ? 

Mr,  Pambrun, — There  was  a  great  difference,  I 
think,  for  they  were  murderers,  and  I  was  not  a 
murderer. 

..    Mr,  Sherwood, — How  dare  you  ptesume  to  say 
those  gentlemen  are  murderers  ? 

Mr,  Pambrun, — 1  do.  not  say  that  they  are  ex- 
actly murderers,  but  I  do  presume  to  say  that 
tiiey  are  accessaries  to  murder,  and  a  great  many 
more  than  them, 

Mr,  Sherxvood—^'Therit  Sir,  how  came  you  to 
dine  and  associate  with  them  if  that  was  your 
opinion  ? 

Mr.  Pambrun, — I  did  it  through  necessity, 
tlierc  was  no  otiier  place  for  me  to  have  .my  vic- 
tuals in  hut  at  their  table.  I  did  not  do  it  from 
ohoice,  believe  me. 
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LOtJiS  NOIilN,  sxom.    Examined  ly  the  Attorn 

ney  General,  z 

Mr.  NoUn, — I  Was  at  Fort  Doudas  in  1816. 
I  know  that  it  was  expected  the  settlement;  was  to 
be  attacked  ;  wc  had  received  information  several 
times  df  it  from  friendly  Indians  and  others.  A 
day  or  two  before  the  19th  June,  two  Indians 
came  to  the  fort,  and  I  interpreted  for  governor 
Semple  what  they  said.  They  told  us  tiiat  they 
had  inade  off  from  a  large  party  of  haU-breeds  and 
others,  who  had  come  down  from  Qu'Appelle^ 
and  were  then  at  Portage  des  Prairies,  on  their 
way  to  attack  us^  and  that  we  should  certainly  be 
attacked  in  the  course  of  a  day  or  two.  The  re- 
port that  we  were  to  be  attacked  had  prevailed  a 
long  time!.  Though  the  report  was  very  prevalent 
Mr«  Semple  did  tiot  give  attention  to  it ;  indeed 
he  constantly  said  he  could  not  think  that  they 
ivould  hurt  the  settlement,  and  he  thought  wa 
Were  safe  in  the  fort ;  a  watch  was  constantly  kept, 
however,  at  the  fort,  so  that  we  might  have  no- 
tice when  they  came.  I  was  there  on  the  19tli 
Jiine,  and  towards  evening,  an  alarm  was  given 
that  ari  armed  party  on  horseback  were  coming 
down  and  passing  the  fort.  I  was  not  present 
when  they  were  first  perceived  ;  I  was  at  the  river, 
fishing,  and  did  not  see  them  then  ;  as  soon  as  £ 
heard  they  were  come  I  went  up  to  the  fort.  Mr. 
Semple  had  gone  out  before  I  got  there  ;  I  went 
into  the  fort  and  found  a  number  of  our  people  in 
it.  I  should  suppose  from  tifteen  to  twenty  men 
were  there,  and  from  twenty  to  twenty  eight  must 
iiave  gone  with  Mr.  Semple.  When  I  heard  that 
Mr.  Semple  Lad  gone,  being  afraid  something 
might  happen,  I  sent  an  Indian  to  sec  what  took 
■lace,  before  doing  so,    however,  I  had  myself 
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looked  from  a  bastion,  and  saw  that  our  people 
M^ere  in  line.  The  man  soon  returned,  and  told 
me  that  the  governor  was  surrounded  by  the 
mounted  party.  I  did  not  see  them  surround 
him.  I  did  not  see  any  thing  afler  what  I  men- 
tioned  of  their  being  in  line.  When  the  Indian 
told  me  this,  I  sent  him  back  again,  to  see  what 
was  done,  and  shortly  afler  he  came  and  told  me 
that  Mr.  Scrapie  and  several  of  the  English  gen- 
tlemen were  killed,  as  well  as  a  number  of  the 
men,  and  that  the  other  side  had  lost  only  one. 
I  know  Cuthbert  Grant  very  well.  I  saw  him 
for  the  first  time  afler  the  battle  on  the  next  day 
at  the  fort;  he  came  there  with  a  number  of 
persons.  I  did  not  see  Morain  with  them;  On 
the  20th  I  went  to  the  plains,  and  I  saw  Grant. 
The  bodies  of  those  who  had  been  killed  on  the 
19th  were  not 'buried,  and  I  asked  permission  of 
Grant  to  send  and  bury  them.  He  said  I  might 
either  send  for  them  away,  or  bury  them  there. 

Attorney  General, — How  long  did  the  people 
remain  at  Fort  Douglas  ? 

Mr,  Nolin, — I  asked  only  four  days,  but  Grant 
said  only  two  could  be  allowed.  Understanding 
that  an  arrangement  had  been  made  with  Mr. 
Pritchard  on  account  of  our  people  generally,  I 
did  not  say  much  to  him  about  it»  I  think  it  was 
on  the  21st,  or  perhaps  on  the  fi2d,  that  all  the 
people  went  away. 

Attorney  General — Why  did  they  go  away  from 
their  settlement  ? 

Mr,  NoUn, — It  was  all  that  Cuthbert  Grant  and 
his  party  would  agree  to.  It  was  the  only  way 
they  had  to  save  their  lives. 

Attorney  General. — Had  any  of  the  North  West 
partners  arrived  at  Fort  Douglas  before  you  went 
away  ? 
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Mr.  Noliru^fYes,  Mr.  Alexander  McKenzie 
bad  arrived. 

Attorney  General'— M2A  you  any  conversation 
with  him  upon  what  had  occurred  on  the  19th? 

Mr.  NoUn, — No,  I  had  not  any  that  I  recol- 
lect. I  did  not  see  Mr.  McKenzie  go  to  the 
ground  where  Mr.  Semple  was  killed,  but  I  un. 
derstood  that  he  went ;  I  was  told  that  he  did  go. 
I  did  not  see  any  presents  given  by  Mr.  McKen- 
zie to  the  people  who  had  been  engaged  in  tiio 
affair  of  the  19th  June.  I  was  present  about  tea 
minutes  afler  Mr.  McKenzie  arrived,  and  saw 
him  with  Cuthbert  Grant  and  Alexander  Fraser. 
They  had  a  long  conversation  together,  but  it  was 
in  English,  except  a  few  words  now  and  then  in 
French,  and  as  I  do  not  understand  English  very 
well,  I  can  not  say  what  they  were  talking  about ; 
but  from  the  little  I  did  understand  I  have  no 
doubt  of  its  being  abouf  the  aftair  of  the  19th 
June. 

Attorney  General — Did  you  see  the  whole  of 
the  prisoner  at  the  Forks,  or  which  of  them  did 
you  see  ? 

Mr.  NoUn.^^1  do  not  recollect  that  I  saw  Dr. 
McLaughlin,  but  I  think  I  did  see  all  the  others. 

Attorney  General — How  did  they  appear ;  con- 
tented with  what  had  happened,  or  did  they  ex- 
press regret,  and  appear  sorry  for  this  melancholy 
occurrence  ? 

Mr-  Nolin, — No,  I  can  not  say  they  appeared 
sorry  for  it.  They  appeared  to  me  to  be  pleased 
with  it.     ••  Its  m*ont  parus  bien  contens" 

Cross  es!amined  by  Mr  Sherwood, 

Mr.  Sherwood. — Do  yoU  know  who  fired  first 
on  the  19th  June'' 
Mr.  Nolin.T-lSo,  I  do  not,  I  was  not  present. 
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Mr.  Shencood. — Did  you,  Sir,  at  the  time  hear 
vlio  fired  first,  or  was  you  not  on  the  next  day 
told  who  lired  first  ?  was  you  not  on  the  next  day 
told  that  the  Hudson's  Bay  peojile  fired  first,  or 
that  Lord  Selkirk's  people  fired  first  ? 

Mr.  Nulin. — Next  day  I  did  hear  that  Lord 
Selkirk's  people  fired  first.  Lord  Selkirk's  people 
and  the  Hudson's  Bay  I  consider  the  same. 

Jle'e^amincd  bjj  ifie  Attorneij  General. 

Attorney  General — Who  was  it  told  you  that 
the  Hudson's  Bav,  or  Lord  Selkirk's  people  fired 
first ;  was  it  the  North  West  pi-ople  ? 

Mr.  Nulin. — 'X\\e  Norih  West  people  told  me 
80,  they  said  Mr.  Scmple's  parly  fired  first. 

Attorney  General. — Did  you  always  bear  that 
accoupt  ?  -  •*'** 

'  Mr,  Nolin.-r-^Oy  I  also  heard  they  fired  both 
together.  The  accounts  pi\cu  were  different,  ve- 
ry different,  but  that  is  what  I  heard  in  various 
■ways,  thou/^h  1  can  not  say  any  thing  about  it  as 
I  was  not  there* 

TREDERICK  DAMIEN  HEURTER,   swcrrn. 
Examined  by  the  Attorney  General. 

Mr.  Hcurter. — In  the  spring  of  18 16,  I  was 
in  the  service  of  the  North  West  Company,  hav- 
ing been  engaged  at  Montreal.  1  left  Montreal 
in  company  of  Mr.  Alex.  McKenzie  and  a  num- 
ber of  partners  of  the  North  West  Company.  Mr. 
McLeod  joined  the  party  at  Coteau  du  Lac,  and 
proceeded  with  us  up  the  country  to  Red  River. 
The  first  intelligence  we  received  of  the  destruc- 
tion of  the  colony  and  governor  Semple's  death, 
we  got  fiom  the  settlers  who  had  left  Fort  Doug- 
las.    We  met  them  in  Red  River  j  I  think  it  was 
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0n  the  S4th  June.  Mr.  McLeod  was  with  us  at 
that  tfme  $  he  joined  us  at  Coteau  du  Lac,  and  he 
had  continued  on  with  us  from  there.  The  gene- 
ral report  we  got  from  the  settlers  was  that  gover- 
nor Semple  with  from  twenty  to  twenty  two  per- 
sons haa  been  kiJled  between  Fort  Douglas  and 
Frog  Plains.  The  accounts  of  different  persons 
did  not  agree  in  every  particular,  but  that  was 
the  most  general  account  given  by  the  people. 

Attorney  General. — Who  was  with  you  in  your 
brigade  of  canoes,  I  mean  of  the  prisoners  ? 

Mr.  Heurter. — I  do  not  know  but  that  all  were 
there,  but  Siveright.  Mr.  McKenzie,  McGillis, 
Fraser,  McLaughlin,  and  McDonald  were  there. 
It  was  Mr.  McLeod  who  commanded  our  brigade ; 
he  was  considerecJ  as  the  head.  Upon  meeting 
with  the  settlers  they  were  all  ordered  to  go  on 
ghore,  which  they  did.  I  saw  Pritchard  and  He- 
den  among  the  persons  whom  we  met.  I  saw 
them  both  on  shore  there.  Mr.  Pritchard  told 
Mr.  McLeod  that  Mr.  Semple  was  killed,  together 
with  several  officers  of  the  colony,  and  in  all  twenty 
two  or  twenty  three  persons,  as  I  understood  him 
at  the  time. 

Attorney  General.'—At  the  time  Mr.  Pritchard 
made  this  communication  to  Mr.  McLeod,  did 
you  see  Mr.  McKenzie,  or  any  of  the  other  gen- 
tlemen now  at  the  bar,  present  with  him  ? 

Mr,  'Heurter. — [  can  not  say  that  I  did  at  that 
time.  We  were  aflerwards  sent  down  to  Netley 
Creek  and  detained  there  about  two  days,  and 
then  proceeded  on  to  Fort  Douglas. 

Attorney  General. — Were  Lieutenants  Misani 
and  Brumby  of  the  party  who  accompanied  you 
fron)  Montreal  ? 

Mr,  Heurter, — They  were  both  of  them. 
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Attorney  General  —Did  you  see  any  half, 
breeds  at  Netlev  '',':  ^tiw  wlio  had  come  froifl  Fort 
Douglas  ? 

Mr,  Heurter.^  .'iu,  I  did  oot  see  any  till  I  ar. 
rived  at  Fort  Douglas. 
■^    Attorney  GeneraL-^Sot  at  Bas  de  la  Riviere  ? 

Mr.  Heurter. — No,  I  did  not  see  any  till  I  got 
to  Fort  Douglas,  I  saw  Cuthbert  Grant,  Alex- 
ander Fraser  and  a  great  number  of  others  at  Fort 
Doughis  on  my  arri\ul.  The  fort  appeared  to  be 
in  possession  of  the  North  West  Company,  at 
leaHt  it  was  their  servants  who  had  it  in  possession. 
A  dram  was  given  by  Mr.  McLeod  to  all  the  pec 
pie  upon  his  arrival ;  it  was  given  to  them  in  Mr. 
iScmple's  room. 

Attorney  Gcneral.-^Uid  yon  ever  hear  any  ac. 
count  from  the  parties  engnged  in  the  afiair  oi  the 
lyth  June  of  the  death  of  Mr.  Semple  ? 

Mr.  Jleurter, — 1  heard  from  these  persons  a 
number  of  different  reports  of  that  circumstance. 
I  did  not  hear  the  partners  give  any  account  of 
the  matter.  I  know  that  a  council  with  the  half- 
breeds  was  held  the  day  after  our  arriving  at  Fort 
Douglas,  for  I  was  present  at  it.  Mr.  Archibald 
Norman  McLeod  was  at  the  head  of  the  council, 
and  he  made  a  speech  to  the  half-breeds.  He 
thanked  them  for  their  assistance,  and  said  he  had 
brought  them  some  liabillements^  and  was  sorry 
that  he  had  not  brought  them  more,  but  that  he 
had  not  expected  to  have  found  so  many  of  tlieni 
at  Red  River,  and  that  those  who  most  wanted 
them  must  take  these,  and  that  the  others  should 
have  an  equal  proportion  in  the  autumn.  Mr. 
Alexander  McKenzie  was  there.  The  half-breeds 
enquired  of  him  if  Lord  Selkirk  had  any  right  to 
establish  settlers  at  Red  River,  and  he  told  them, 
no,  that  he  iuul  no  right,  for  that  the  land  all  be* 


Ui 


i«7 

longed  to  tticm,  and  that  they  had  done  well  to 
defend  their  own  lands.  Cuthbert  Grunt,  Bos- 
tonnois  Pangman,  and  Seraphim  Lamarre  made 
the  division  of  the  clothes  among  the  half-breeds. 

Attorney  General — How  many  hah'brecds  do 
yoti  suppose  you  found  at  Fort  Douglas  upon  your 
arrival  there  ? 

Mr,  Henrter.'—'I  can  not  say  that  they  were  all 
half-breeds,  but  1  should  think  there  were  about 
sixty  persons  there  altogether,  and  the  greater 
part  were  half  breeds.  I  saw  Cuthbert  Grant 
there  and  he  told  us  in  what  manner  the  people 
and  governor  Scmple  were  killed.  I  do  not  re- 
collect that  he  ever  said  that  he  had  killed  govern- 
or  Semple  himself.  I  never  could  learn  posi- 
tively who  began  the  fire.  Grant  shewed  how 
tlie  parties  were  placed,  but  always  said  he  could 
not  tell  who  began  the  fire,  but  that  he  believed 
it  was  very  near  together. 

Attorney  General. — Did  you  ever  hear  from 
Cuthbert  Grant  what  was  the  object  of  this  party 
coming  to  Red  River  ?  Did  you  ever  hear  that 
it  was  to  carry  provisions  to  meet  your  party  trom 
Montreal  ? 

Mr.  Heurter. — No,  I  never  did  hear  any  thing 
of  that  kind. 

Attorney  General. — Were  your  party  in  want  of 
provisions  so  that  you  expected  to  meet  them  at 
that  time  or  place  ? 

Mr.  Heurter. — No,  I  can  not  say  that  I  think 
we  were  in  want  of  provisions,  and  1  never  heard 
that  they  were  expected  to  be  met  there.  At 
Bas  de  la  Rividre  1  was  directed  by  Mr.  McLeod 
to  prepare  a  number  of  cannon  cartridges  for 
some  field-pieces  that  were  there.  I  was  thou  told 
that  the  party  were  going  to  take  Fort  Douglas. 
I  had  before  frequently  heard  it  spoken  of  but 
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never  so  unreservedly.  On  that  occasion  I  stated 
that  our  party  was  too  weak  for  such  a  purpose, 
and  that  I  did  not,  from  the  description  of*  Fort 
Douglas,  think  that  it  could  be  taken  by  so  small 
a  party.  Mr.  McLeod  told  me  that  there  was  a 
party  coming  from  Portage  des  Prairies,  and  that 
another  party  was  to  come  from  above  through 
the  Lake  Winnipic,  and  the  three  were  to  unite 
and  then  they  would  be  strong  enough.  This  was 
stated  as  the  reason  for  our  going,  and  taking  the 
cannon  which  I  was  to  have  charge  of. 

Attcyrney  General, — I  will  now  ask  you,  Sir,  did 
you  make,  or  cause  to  be  made,  cartridges  for  the 
ordnance,  and  who  furnished  you  with  the  mater, 
ials  for  preparing  them  ? 

Mr,  Heurter, — I  did  make  them.  The  gun- 
powder and  ball  were  obtained  from  the  stores, 
and  the  flannel  used  was  given  me  by  Mr.  Mc- 
Leod who  had  brought  it  with  him. 

Atlomey  General,-~^1  will  repeat  a  question  I 
have  before  put  to  you,  did  you  hear  any  thing  of 
a  party  being  expected  to  meet  ypu  with  provi- 
sions from  Qu'Appeile,  or  Portage  des  Prairies^ 
or  was  your  want  of  provisions  such  as  to  render 
it  necessary  that  you  should  receive  a  supply  7 
were  you  short  of  provisions  ? 

Mr,  Heurter, — I  never  heard  that  any  wercJ 
expected.  I  always  heard  that  the  party  from 
Portage  des  Prairies  were  expected  to  join  us  and 
help  in  the  attack  that  was  to  b6  made  on  For! 
Douglas. 

Attorney  General, — Except  the  giving  out  of 
dresses,  do  you  know  of  any  act,  on  the  part  of  any 
of  these  gentlemen,  that  appeared  like  giving  ap- 
probation to  the  half-bree(ls  who  had  been  engag- 
ed in  the  affair  of  the  l!Hh  June  ?      t  ■ 
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Mr.  HeurUr^^X  can  not  say  that  I  do.  Mr. 
McLeod  icode  the  speech,  saying  he  had  not  ex- 
pected ,«o  many,  but  that  the  suits  that  were  there 
must  be  taken  by  those  who  had  most  occasion  for 
clothes,  and  that  the  others  who  did  not  obtuin 
them  at  that  time  should  have  them  in  the  au- 
tumn. It  was  Grant,  Bostonnois  Pangman,  and 
Lamarre,  who  divided  them  among  the  half-breeda 
tfter  Mr.  McLeod's  speech. 

Cross  examined  hy  Mr.  Sherwood^ 

Mr.  SJierwood, — In  whose  service  are  you,  Sir, 
M  present,  in  that  of  the  £arl  of  Selkirk,  or  of  tho 
Hudson's  Bay  Company  ? 

Mr.  Ileurler. — 1  am  in  neither  the  one  or  the 
other's  employ. 

Mr,  Sheiivood.-^Wevt  yoii  never  in  the  employ 
of  either  ? 

Mr,  //J?Mrter.— No,  I  never  was. 

Mr,  Sherwood. — Who  brought  you  up  here  ? 
you  came  from  Montreal,  I  believe,  do  you  come 
at  your  own  expense  ? 

Mr,  Heurter. — I  did  come  from  Montreal.  I 
am  under  subpoena  to  appear  here,  and  I  came  at 
my  own  Expense. 

Mr.  SJierwood. — Do  you  ipean  to  swear  that 
you  bear  your  own  expenses  at  the  present  mo- 
ment ? 

Mr,  Heurter.  —No,  I  do  not.     At  the  present :, 
moment  they  are  borne  for  me.     I  have  been  de- 
tained for  a  long  lime  as  a  witness,  and  must:  of 
course  have  a  subsistence  found  me. 

Mr,  Sherwood. — When  you  were  accompa- 
nying Mr.  McLeod  to  tlie  Indian  territory  you 
were  in  the  scrvico  of  the  North  West  Compr*;!)', 
i  hflic've.     {Wh  long  did  you  romaiu  so'^    .    , 
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Mr.  Heurier. — 1  was  in  tlieir  employ  about  a 
year. 

Mr.  Sherwood. — How  long  was  your  engage- 
ment for  ? 

•  Mr.  Heurter. — My  engagement  was  for  three 
years. 

Mr.  Sherwood. — So  yon  left  them  before  your 
engagenrient  was  closed  ? 

Mr.  Heurter. — I  did,  because  I  was  wanted  to 
do  what  I  thought  wrong. 

Mr.  Sherxi>uod. — I  am  not  asking  you  tvhy  you 
left.  Pray  did  you  not  receive  e(|uipments  ?  do 
not  all  the  servants  of  the  North  West  Company 
receive  clothing  ?  was  it  extraordinary,  on  the  ar- 
rival  of  the  canoes  with  supplies,  that  the  servants 
who  wanted  clothing  should  receive  them  ? 
^  Mr,  Heurter. — I  did  get  equipments,  but  not 
sfich  as  them,  they  were  understood  to  be  pre- 
sents, and  not  the  regular  equipments. 

Mr.  Sherwood. — How  came  you  to  understand 
that  ? 

Mr.  Hurter. — Sliaw,  a  half  breed  in  the  ser- 
vice of  llie  North  West  Company,  told  me  they 
were  presents. 

Mr.  Sherwood — Was  you  in  the  Meuron  regi- 
ment, and  what  countryman  are  you  ?  was  you 
ever  in  the  French  service,  in  the  service  of  Bon- 
aparte ? 

Mr.  Heurte. . — I  was  in  that  regiment.  I  am 
4  German,  and  was  formerly  in  the  French  ser- 
vice. .  /»   i'  ^'     . 

Mr.  Sherwood. — A  number  of  your  former 
comrades  of  that  regiment  enlisted  into  the  ser- 
vice of  tile  Earl  of  i^^elkirk,  did  they  not  ?  but 
you  say  you  was  not  among  the  number  ? 

Mr.  Heurter. — rsome  of  my  former  comrades 
did  enter  into  tliw  service  of  Lord  Selkirk,  and 
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were  to  become  settlers,  but  I  did  not  enter  In^ 
service.  I 

Mr,  iSherxvood.'— Did  you  never  receive  monev 
for  your  subsistence  from  a  certain  i)erson  o-.  re- 
count of  Lord  Selkirk  ? 

Mr.  Heurter,' — I  certainly  have  received  mo- 
ney for  my  subsistence.  It  is  not  to  be  supposed 
but  I  must  have  a  living  found  me  by  some  body, 
OS  I  have  been  j^pwards  of  two  years  under  deten- 
tion as  a  witness.  .  '  >«t 

Mr.  Sherwood, — Did  you  not  make  a  long  jour- 
ney  with  Lord  Selkirk  from  lied  River  througlj 
tii^  Mississippi,  round  by  Washington,  and 
through  the  United  States,  to  Canada  ? 

Mr.  Heurter. — Yes,  1  did  accompany  his 
Lordship.  -- ..yfrim  w^iV. 

Mr.  Sherwood. — Tn  what  rapacity  did  you  tra- 
vel with  hiiin,  was  you  his  valet  or  what  ? 

Mr.  Heurter. — 1  did  not  tra\el  as  his  servant, 

Mr.  Sherwood, — In  what  capacity  did  you  tra- 
vel "Cvith  his  Lordship,  was  you  his  companion  if 
not  his  servant  ?  v?  ».lf  I«>  f :.»  i 

Mr.  Heurter. — I  was  not  Lord  Selkirk's  ser- 
vant. I  traveHed  with  him  as  a  companion  ;  1 
certainly  was  not  his  servant.  1  went  in  his 
company. 

Mr.  Sherwood, — What  rank  had  you  in  the  ar- 
my. Sir  ?  I  <\o  not  mean  under  Bonaparte,  but 
among  the  De  Meurons  ?      < 

fMr.  Heurter  not  immediatclif  answering  the 
question^)  was  not  you  a  serjeant  only  r* 

Mr.  Heurter. — I  was  a  serjeant. 

Mr.  Sherwood. — So  then,  the  travelling  com- 
panion of  the  great  Lord  Selkirk  turns  out  to  be  a 
recruiting  serjeant  of  the  mercenary  De  Meurou 
regiment,  which  was  formerly  in  the  .service  of 
Bonaparte:  he  was  a  servant  to  the  North  We.'^t 
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Company  and  deserted  from  them  to  become  hi^ 
Lordship's  travelling  companion — 

Attorney  General — I  really,  my  Lords,  consi- 
der such  remarks  highly  illiberal  and  unjustifiable. 
The  witness  does  not  represent  himself  as  the  com- 
panion of  Lord  Selkirk,  but  that  he  was  in  his 
company,  or  rather  accompanied  I>im.  It  being 
insinuated  that  he  was  a  servant,  he  said  he  did 
not  travel  with  Lord  Selkirk  in  the  capacity  of  a 
servant,  but  that  he  accompanied  him  }  with  re. 
ference  to  his  military  services,  he  was  clerk  to 
the  regiment,  and  is  a  very  decent  respectable 
man. — Was  not  you  clerk  to  the  Meuron  cegi> 
ment? 

Mr.  Heurter. — I  was  clerk  to  the  regiment. 

Attorney  General — You  do  not  mean  you  wa^ 
the  particular  companion  oi'  Lord  Selkirk,  but 
you  travelled  in  his  company,  and  not  in  the  ca, 
pacity  of  a  servant. 

Mr.  Heurter. — That  is  what  I  mean. 

Attorney  General — That  is  the  case  an  the 
part  of  the  crown. 

//  being  ten  o*clock,  P.  M.  the  Court  a(^ournci 
iillnim  o'clock.  A*  M,  to-morrown 
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Saturday,  3Ut  October,  1818. 

Present  '  "^ 

His  lordship,  Chief  Juttice  Powell. 
The  Honourable  Mr.  Justice  Boultox. 

The  Court  being  opened  in  the  tmial  .fornix  and 
the  jury  called  over,  the  trial  which  commenced 
yesterday  uas  resumed,  :. 

Mr.  Sherwood. — Before  I  enter  upon  the  de- 
fence of  these  gentlemen,  there  is  a  point  to  which 
I  am  desirous  of  calling  your  Lordships  attention, 
because  it  is  one  which  it  appears  to  me  iitdis- 
pensible  that  I  should  not  misapprehend  your 
ix>rdships  opinion.  It  is,  my  Lords,  as  to  the 
right  of  the  jury  to  decide  upon  the  evidence  be- 
fore them  upon  the  wh  )1?  case,  one  branch  of 
which  is  wliere  the  offence  was  committed.  I  sub- 
mit, my  Lords,  that  whether  the  offence  was  com- 
mitted within  or  without  the  province  is  a  point 
that  could  not  be  argued  in  abatement,  from  its 
being  a  matter  of  fact,  and  therefore  of  right  be- 
longing to  the  jury  to  decide,  and  to  the  jury  on- 
ly. I  conceive  that,  upon  a  point  of  law  so  well 
established,  I  should  be  unnecessarily  tresfiassing 
upon  your  Lordships  time  were  I  to  refer  to  au- 
thorities. I  will  merely  mention  that  in  Tre- 
mayne's  Pleas  the  question  is  fully  considered. 
To  be  within  the  jurisdiction  of  this  C^ourt  under 
the  Act  upon  which  these  trials  are  taking  place 
we  know  it  must  be  committed  *'  in  the  Indian 
"  Territories,  no'  within  the  limits  of  either  of  the 
"  provinces  •f  Lower  or  Upper  Canada,  or  either 
*<  of  them,  or  of  the  jurisdiction  of  any  of  the 
"  Courts  established  in  those  provinces,  or  within 
"  the  limits  of  any  civil  government  of  the  United 
<*State»  of  America."    Relative  to  the  United 
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Slatc''  c)f  America,  or  tlic  Lower  Province,  I  J© 
m>  intend  to  say  any  thing.  I  shall  confine  my 
observations  to  the  boundaries  of  the  Upper  Pro- 
vince, The  constitution  of  Upper  Canada  tells  us 
its  boundaries  precisely,  so  that  there  can  be  no 
difficulty  in  following  them,  though  there  may  be 
difficulty  in  determining  what  was  commonly  call, 
cd  or  known  by  the  name  of  Canada,  which  must 
be  defined  before  the  limits  of  Upper  Canada  can 
be  accurately  ascertained.  The  boundaries  are 
*'  to  commence  at  a  stone  boundary  ofi  the  nortii 

.  ♦*  bank  of  the  Lake  St.  Francis^  at  the  cove  west 
••  of  l*oiut  ati  Bodet  in  the  limit  between  the  town. 
**  ship  of  Lancaster  and  the  seigneurie  of  New  Lon. 
"gueil,  rurniiig  along  the  said  limit  in  the  direc- 
••lion  of  riorlh  thirty  four  degrees  west  to  the 
westernmost  angle  of  the  said  seigneurie  of  New 
Longiieil  j  thence,  along  the  north  western 
boundary  of  the  seigneurie  of  Veaudreuil,  run- 
"ning  north  twenty  five  degrees  east,    until  it 

i"  strikes  the  Ottawas  River,  to  ascend  the  said 
*•  liivcr  into  the  Lake  Tomiscanning,  and  from 
«♦  the  head  o(  the  said  Lake  by  a  line  drawn  due 

i*»  north  until  it  strikes  the  boundary  line  of  Hud- 

;  "  son's  Bay  including  all  the  territory  to  the  west. 
•*ward  and  southward  of  the  said  line  to  the  ut- 

*  •'  niost  extent  of  the  country  commonly  called  or 
*'  known  by  the  name  of  Canada."     What  coiisti- 

-  tutes  Canada  at  the  present  moment^  and  what 

•  constitutes  the  province  of  Upper  Canada  par 

'  ticularly,  can  not  I  conceive  be  d(!cided  till  it 
is  settled  what  was  thi;  country  formerly  called  or 
known  by  the  name  of  Canada.  Now  if  Canada 
before  included  all  this  country  between  Lake 
Winnipic  and  lied  Lake,  then  the  spot  at  which 
the  oftence  is  said  to  have  been  committed  is  in 
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Uppsr  Canada,  because  all  the  coiiutiy  to  tho 
westward  and  southward  of  a  certain  line  to  the 
utmost  extent  commonly  called  or  known  as  Ca- 
nada is  included  in  this  province.  I  da  not  say 
that  this  country  was  so  considered,  btit  Mr.  At- 
torney  General  has  not  shewn  that  it  is  not  a  part 
of  Upper  Canada,  and  I  contend,  before  he  can 
ask  for  a  verdict  against  the  defendants,  it  is^his 
bounden  duty  to  establish  the  offence  to  have  been 
committed  within  the  jurisdiction  of  the  Court. 
The  question  might  be  started,  is  it  not  in  the 
United  States  ?  It  therefore  is  incumbent  upon 
the  Attorney  General  to  shew  where  the  crime 
was  committeif,  because,  if  it  was  committed  with- 
in the  limits  of  tlie  United  States,  we  have  not, 
according  to  the  act  itself,  any  power^of  holding  a 
Court,  or  taking  cognizance  over  an  offence  com- 
mitted therein.  It  is  one  of  the  special  provisions 
of  the  act  that  it  shall  be  out  of  the  limits  of  the 
United  States  that  the  oftence  is  committed,  be- 
fore the  right  of  jurisdiction  can  be  exercised. 

Chi ff  Justice. — The  words  of  the  act  are  not, 
"within  the  limits  of  the  United  States,"  but 
"  within  the  limits  of  any  civil  government  of  the 
"  United  States  of  America.'* 

Mr.  Sherwood. — These  are  the  words,  my  Lord, 
certainly.  Now  for  tlie  fact  ;  I  believe,  my 
Lords,  the  extent  of  Canada  has  not  yet  been  as- 
certained, and  till  His  Majesty's  government  dc> 
fine  what  are  the  limits  of  Canada,  i  do  not  see  how 
juri>diction  can  be  said  to  exist.  The  very  spot 
where  this  offence  was  committed  may  be  witliiit 
the  province  of  Upper  Canada.  I  really  believe 
tliat  it  is  within  the  limits  of  Upper  Canada.  \\y 
the  treaty  of  Paris  we  know  that  the  line  of  bouw- 
dary  was  fixed  to  run  from  the  north  wcstcriimo.st 
point  of  the  Lake  of  tke  Woods  in   a  due  wi'st 
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coiil'se  to  the  River  Mississippi,  and  theitce  along 
tlie  course  of  that  river,  and  so  forth.  The  treaty 
of  London  in  1794  declares  it  to  be  uncertain 
whether  the  River  Mississippi  extends  so  ikr  to 
the  north-ward  as  to  be  intersected  bv  a  line  drawn 
due  west  from  the  Lake  of  the  Woods  in  the  man- 
ner mentioned  in  the  treaty  of  lyS^t  ^nd  provides 
tor  a  survey  to  take  place  under  commissioners 
duly  appointed  to  ascertain  the  point.  No  step, 
however,  had  ever  been  taken  upon  this  subject, 
and  the  boundary  to  the  westward  of  the  Lake  of 
the  Woods  remains  completely  unsettled  as  tlie 
treaty  of  Ghent  takes  no  notice  whatever  oft  lie 
boundary  line  in  this  quarter.  Until  a  line  is  drawn 
to  the  source  of  the  Mississippi  it  is,  I  consider, 
lUmost  impossible  to  decide  what  are  the  limits  of 
the  United  States  of  America,  and  were  that  done 
it  mip^ht  appear  that  neither  this  Court  nor  £ng- 
Innd  herself  possesses  any  jurisdiction  over  the  of. 
fence  charged  to  have  been  committed.  The  \e' 
ry  first  question  I  take  it  is  this,  is  the  place  with- 
iu  our  jurisdiction,  for  if  not,  we  are  only  wasting 
time  in  proceeding  with  the  trial.  To  ascertain 
whether  it  is  or  not,  we  see  at  once  the  importance 
of  having  cstabhshed  boimdaries. 

Chief  JufStice, — I  do  not  think  this  a  proper  time 
to  discuss  a  question  relative  to  jurisdiction  :  and 
it  will  be  a  matter  of  serious  consideration  to  the 
prisones^s  counsel  whether  it  may  be  proper  to 
move  ic  at  all. 

Air.  Slierwood. — I  believe,  my  Lords,  that  the 
present  is  tlie  proper  time  for  me  to  introduce  the 
litibjcct  to  your  Lordships  notice.  Your  Lordships 
tire  aware  that  I  could  raise  no  question  of  juris- 
diction in  arrest  of  judgement,  and  that  I  could 
not  argue  it  in  demurrer,  it  being  a  matter  of  fact, 
'<kni\  o:^j  \v!ii<;h  I  consider  the  Attorney  pcneral 
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)}Ound  to  satisfy  the  jury  on,  before  he  is  etitlf  led 
to  ask  for  a  verdict  of  guilty.  But  as  I  do  not 
think  it  will  be  necessary  J  shall  not  prcsn  the 
question.  Abandoning  therefore  all  discussion  on 
the  topic  of  jurisdiction,  I  remark  that  the  differ- 
ence can  not  be  too  frequently  adverted  to  be- 
tween the  situation  of  these  defendants  at  the  pre- 
sent moment,  and  what  it  would  be  had  an)  prin- 
cipal  felon  been  convicted,  because  this  jury  iiave 
to  recollect  that  no  evidence  can  be  adduced 
against  accessaries  till  they  are  satisfied  of  the 
guilt  of  the  principals.  The  iirst  question  is  \  has 
a  murder  been  committed  by  Cuthbert  Cirant  or 
Louis  Morain  ?  that  must  be  answered  afHrmatively 
before  any  evidence  can  be  considered  as  bearing 
against  any  accessary. 

Attorney  General. — I  beg,  my  Lords,  to  inter- 
rupt this  discussion,  as  its  object  is  too  apparent 
to  escape  detection.  The  learned  gentleman  is 
well  aware  tliat  he  is  not  entitled  to  address  the 
jury,  and  certainly  these  observations  can  be  con- 
sidered in  no  other  light,  as  they  have  no  refer- 
ence to  any  point  of  law.  On  them  undoubtedly 
the  learned  gentleman  is  entitled  to  address  your 
Lordships,  but  this  is  a  direct  address  to  the  jury 
which  I  am  confident  the  Court  will  not  permit. 

Mr,  Shenvood. — I  have  no  desire  to  address 
the  jury,  or  to  do  anything  wljich  is  irregular, 
any  more  than  the  King's  Attorney  General.  I 
was  merely  op^ninj^  to  the  Court  my  line  of  de- 
fence, I  consider  the  question  of  jurisdiction  high- 
ly important,  but  I  shall  defer  it  and  proceed  U> 
mH  my  witnesses. 
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DEFENCE. 

JAMES  TOOMEY,  sworn.    Ejcamined  by  Mr, 

Sherwood. 

Toomey. — I  was  iii  the  Hudson's  Bay  Company's 
service  in  1814,  under  the  command  ut'  Mr.  Miles 
Macdonell.  I  know  of  a  proclamation  being  issu- 
ed by  Mr.  Macdonell.  I  did  not  read  it  mysell^ 
but  I  heard  Mr.  Vicker  read  it,  and  explain  the 
tenor  of  it.  It  was  to  prevent  pemican  going  out 
of  the  country  about  the  Red  River. 

Mr.  Sherwood. — Were  the  people  generally  sa- 
tisfied with  it,  the  half-breeds  and  the  hunters  ? 

Toomey. — No,  they  were  very  much  dissatisfied 
with  it  indeed. 

Mr.  S/ierwood. — What  did  the  proclamation  say 
was  to  be  done  if  the  provisions  were  attempted 
to  be  taken  out  as  usual  ? 

Toometj. -^TUsii  it  was  to  be  seized  and  taken 
to  lort  Douglas.  I  know  of  two  train-loads  be- 
nig  seized  by  our  people  from  some  of  the  North 
West  Company's  servaiits  in  th«>  spring  of  the 
year  1814,  for  I  was  one  of  the  party. 

Mr,  Juatice  BouUon. — You  are  not  obliged  to 
answer  any  questions  that  may  lead  you  into  diffi- 
culty. If  any  such  are  put,  you  may  refuse  an- 
swering them,  and  if  they  woidd,  by  being  an- 
swered, bring  you  into  trouble,  the  Court  will 
|)rotect  you.  ^  i, 

Mr.  Sherwood. — Do  you  know  where  these 
people  obtained  the  dried  meat  called  pemican^ 
which  your  party  seized  ? 

Tourney. — 1  was  told  by  a  person  named  Mc- 
Caulcy  that  they  had  bought  it  of  tlie  freemen. 
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not  the  people  of  the  settlement  at  Red  River, ; 
but  of  the  freemen,  or  the  people  that  hunt.       •  > 

Mr,  Sherwood.'-^Vio  you  know  if,  previous  to 
1814,  the  North  West  Company  had  been  accus- 
tomed to  obtain  pemican  from  these  freemen,  a» 
you  term  them  ? 

Toow^y.— Yes,  I  know  that  they  had  been  in 
the  habit  of  trading  with  the  company. 

Mr.  Sfierwood.'—Biit  sliortly  af'tei  this  procia* 
mation  you  know  that  they  were  prevented,  and 
their  pemican  was  seized  ? 

2'o<>;/i«?/y.— Yes,  it  was.  We  were  sent  to  seize 
it  under  the  command  of  Mr.  Warreji  from  Fort 
Daer,  where  Mr.  Miles  McDoncU  connnanded, 
and  we  did  ^eize  it  imdcr  his  orders  and  those  of 
Michael  McDonell.  rly  in  spring  time,  about 

the  middle  of  March,  we  were  sent  for  by  Mr. 
Miles  McDonell,  and  told  to  be  ready  to  go  when 
the  snow  was  ofti  a  number  of  miles,  on  the  plains, 
to  search  for  provisions  amongst  the  freemen,  and 
that  we  were  to  be  furnished  with  arms  and  am- 
munition. The  next  day  we  were  supplied  with 
a  party  of  fourteen  or  fitteen  of  us 
Mr.  Warren.  Mr.  Miles  McDonell 
would  not  be  long  in  following  us. 
Two  or  three  nights  after  leaving  Fort  Daer,  we 
slept  in  the  tents  of  some  freemen,  and  met  there 
with  Mr.  Michael  McDonell,  a  clerk  of  the  Hud- 
son's Bay  Company,  and  also  some  of  the  servants 
of  the  North  West  Company.  The  next  morning 
we  saw  them  load  two  or  three  trains  with  provi- 
sions, we  were  then  ordered  to  load  our  muskets 
with  ball  and  fix  our  bayonets ;  having  done  so, 
we  were  pat  into  rai^k  by  Michael  McDonell,  and 
being  armed  we  stopped  it  from  being  taken  by 
the  North  West  Company's  servants.  We  were 
all  armed.    When  they  were  going  to  take  it  away, 
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«r«  weie  drawn  up  in  rank  with  fixed  baoronets,  and 
they,  finding  no  way  of  escape  with  it,  were  oblige^ 
to  put  it  back  on  a  stage  from  which  they  had  tak- 
en it  io  load  the  tralrjs.  At  the  time  of  stopping 
it  we  expected  Captain  Miies  McDonell  every  ini- 
nyte,  but  |was  sent  for  him  by  Mr.  Michael  Mc- 
Ponell,  and  tqt  tell  him  what  he  had  done..  He 
3pnt  word  to  Mf.  Michael  McDonell  to 'keep  them 
in  his  possession  till  hp  should  come  himself,  which 
he  did,  Xhere  were  two  train-loads,  if  not  three  j 
I  am  sure  there  were  two,  and  I  think  three. 

UVGU  SWORDS,  sworn,     Emmined  hy  Mr. 

iSh^rwood. 

Swords.^rl  was  in  the  Hudson's  Bay  Company's 
service  the  whole  of  the  year  ISli.  1  heard  of  a 
prQclamation  issued  by  Mr.  Miles  McDonell  in 
tha^t  year,  |  never  saw  the  proclamation  ;  I  only 
heard  of  it.  1  know  of  one  boat-lpad  of  provi- 
sions  jbeing  seized  by  the  Hud.son's  Bay  Compa- 
ny's people,  the  provisions  were  on  shore,  and 
not  in  a  boar ;  but  they  were  about  a  boat.load  in 
quantity  ;  it  was  not  in  any  body's  possession  in 
partipuiar  at  the  time  we  took  it.  A  pairty  of  us 
"were  sent  by  C^pt^n  Miles  McDonell  to  go  and 
look  for  provisipns,  which  he  suspected  were  be* 
ing  sent  away.  We  went  armed.  I  had  a  gun 
iin(jl  bayonet,  and  ball  cartridgies.  A  place  was 
pointed  out  to  us  wl^efp  the  North  West  Company 
Bad  hid  a  quanti^  of  provisions,  and  we  went  to 
it,  and  found  abo^t  ninf  ty  six  or  ninety  seven 
b^9  pf  pemican,  which  we  topk,  and  sent  to  Fort 
Pouglas.  The  bags  are  iPf^d^  pf  sluns  and  weigh, 
when  packed,  abopt  ninety  ppunds  each.  I  have 
:po  knowledge  of  any  other  seizure  of  provisions 
^ing  n^ade.    I  know  that  cannqn  were  plan(e4 
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under  the  orders  of  Mr.  MSes  McDonell,  on  th« 
thinks  of  the  Assiniboin  River.  They  were  placed 
there  to  prevent  the  North  West  cftnoes  and 
boats  from  passing  into  Lake  Winnipic,  and  so 
into  the  interior,  or  below,  as  they  might  have 
ocoftsion. 

Mr.  SkerwQOd.^'h  this  the  source  from  which 
the  North  W^st  traders  had  been  accustomed  to^. 
draw  their  provisions  ? 

Swords.^r^Yea,  it  is ;  they  always  used  to  get 
them  there.  -  ' 

Jl/r.  Sherwood. — Do  you  know  of  any  other" 
place  where  they  could  get  them  than  about  the 
Eed  River  ?      " 

Swords.'^'So,  I  do  not.     I  do  not  think  there 
is  any  other,  at  least  for  a  great  distance. 

WILLIAM  WALLACE,  sfwom.    Examined  by 
Mr.  Sherwood. 

WaUace.-^l  was  in  the  service  of  the  Hudson's 
Bay  Company  the  whole  of  the  year  1814.  I, 
know  of  a  proclamation  being  issued  by  Mr.  Miles - 
McDonell  in  that  year.  I  heard  it  read  by  gp> 
vernoF  Auld  at  the  fort  at  the  Forks  of  Red 
River.  It  was  to  forbid  provisions  beipg 
taken  away  upon  pain  of  their  being  seized* 
Qovenior  Auld  at  the  time  of  reading  the  procla- 
mation told  us  we  were  not  to  think  our  own 
thoughts,  but  to  ol)ey  our  masters,  right  or  wrong. 
Some  of  the  people,  upon  hearing  that  provisions 
were  to  be  stopped,  expressed :  an  unwillingness 
to  be  emploved  in  stopping  them,  and  then  Doc- 
tor Auld  said  it  was  not  for  us  to  think  our  own 
thoughts  but  it  was  our  duty  to  do  whatever  our 
masters  ordered  us,  whether  right  or  wrong. 
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' .  Mr*  5Ae?rWflorf.— Do  you  know  of  any  provi. 
&ioi>8  being  stopped  j^nd  taken  possession  of  by 
your  people  ? 

Wallace^ — Yes,  I  know  of  a  quantity  of  pern, 
ican. 

Mr,  Sherwood, — How  do  you  know  of  it ;  was 
you  one  of  the  party  sent  to  take  it,  and  do  you 
remember  what  quantity  there  was  ?  , 

Wallace. — No,  1  was  not  sent  to  take  it.  I 
was  working  at  the  time  at  a  fort  that  was  build- 
ing so  as  to  prevent  the  North  West  canoes  going 
down  the  river,  but  I  know  tliat  about  ninety  six 
or  seven  bags,  of  about  ninety  pounds  each,  were 
taken  and  brought  to  Fort  Douglas,  for,  I  helped 
to  carry  it  up  to  the  store. 

Mr.  Justice  Buulton, — Is  this  the  same  lot  that 
was  swprn  to  have  been  stopped  and  tsdcen  by  the 
last  witness,  or  is  it  another  transactidn  "> 

Mr.  Sherwood. ^-^1%  is  the  same  fact,  my  Lord. 
Was  you,  Wallace,  ever  at  the  Saskatchawan  Ri- 
ver, or  do  you  know  if  buifaloe  are  taken  between 
the  Red  River  and  Saskatchawan  ? 

Wallace.-^l  never  was  at  the  Saskatchawan,  but 
I  have  always  heard  that  they  were  not  met  with 
after  leaving  the  Red  River  country  for  a  very 
great  distance. 

Mr.  Sherwood. — ^You  have  been  at  Hudson's 
Bay,  I  believe ;  are  the  buf!aloe  met  with  be- 
tween the  Red  River  country  and  Hudson's  Bay 
to  yrtur  knowledge  ? 

Wallace.-^l  have  been  at  Hudson's  Bay,  but 
there  are  none  between  it  and  the  Red  River 
country. 

Mr,  Sherwood. — Then,  if  the  traders  in  those 
jiaris  do  not  obtain  supplies  front  there,  I  suppose 
they  can  not  get  them  at  ail  ? 
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^aZ/dce.— That  is  the  only  place  I  ever  knew 
them  to  be  got  from,  they  always  used  to  get 
them  from  there. 

JAMES  PINKMAN,  morn.    Examined  by 
Mr,  Sherwood, 

Pinhnan. — I  was  in  the  services  of  the  Hudson'^ 
Bay  Company  in  1814,  and  had  been  for  a  good 
mhile, 

Mr,  Sherwood. — Did  you  in  that  year  hear  any 
thing  of  a  proclamation  of  Mr.  Miles  McDonell, 
usually  called  in  that  country,  governor  Mc- 
Doneil? 

Pinkman. — •I*believe  it  was  in  1813  that  I  heard 
of  it.     I  heard  of  it  at  Pembina. 

Mr,  Sherwood.— 'Do  you  know  of  any  provisions 
being  taken  at  Pembina  by  the  Hudson's  Bay 
people? 

Pinkman, — I  do  not  at  Pembina,  but  at  the 
fort  near  Brandon  house  I  do.  I  was  one  who 
went  for  it.  land  four  others  went  with  Mr- 
Spencer  to  the  North  West  fort  near  Brandon-; 
house,  and  cut  down  the  pickets,  and  drew  tha 
staples  of  tha  locks,  and  took  away  about  five 
hundred  bags  of  pemican.  We  cut  the  pickets 
and  destroyed  the  locks  because  those  who  were 
in  the  fort  refused  us  admittance.  We  asked* 
that  is  Mr.  Spencer  did,  to  be  let  into  the  fort, 
which*  was  refused,  and  we  cut  the  pickets. 

Mr,  Justice  Boulton. — All  this  is  of  no  manner 
of  consequence  to  the  charge  against  the  prison- 
ers j  what  if  five  hundred  bags  of  pemican  were  . 
taken,  is  that  any  justification  to  go  armed,  and 
take  the  lives  of  people  because  they  had  done 
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*  Mr.  Sherwood,'-^!  think,  my  Lord,  that  this 
testimony  is  highly  important.  I  should  think  if 
I  heard  that  a  man  yesterday  killed  another,  and 
that  it  was  likely  he  wquld  attack  me,  it  v^ould 
furnish  very  good  ground  for  my  going  armed. 
Our  going  ariF**d  was  to  protect  our  property, 
which  had  been  frequently  attacked,  and  taken 
from  us,  and  1  think,  with  great  deference  cer- 
tainly, that  I  am  nrot  exceeding  the  necessary  li. 
mits  of  evidence  in  examining  the  witnesses  to 
the  fact  of  our  property  having  been  taken  f^om 
us  by  the  most  violent  means,  jyo  you  know  of  ^ 
quantity  of  pemican  being  iseized  by  your  people^ 
a  very  large  quantity,  and  under  what  circum- 
stances ? 

Pinkmatii — I  know  that  there  was  a  very  large 
quantity,  as  much  as  five  hundred  bags,  taken 
from  the  North  West  foit  at  Brandon-house  to  the 
Hudson's*  Bay  fort.  Mr.  Spencer,  myself,  and  I 
think  four  other  persons,  went  to  the  fort,  but 
first  Mr.  Spencer  went,  either  alone  or  only  one 
person  with  himj  leaving  us  at  the  Hudson^  Bay 
fort  called  Brandon-house,  and  on  his  return  a 
messenger  Was  sent  to  Fort  Douglas  with  &  letter 
to  Mr.  Miles  McDonell,  and  on  the  return  of 
the  messenger  we  all  went  to  the  North  West  fort, 
and  demanded  admittance,  which  was  refused. 
We  then  cut  down  a  number  of  the  pickets,  and 
got  into  the  fort.  We  asked  where  the  provisions 
were  kept,  but  they  not  telling  usj  we  -broke  into 
the  stbre  by  drawing  the  staple  of  the  lock,  and 
found  about  five  hundred  bags  of  pemican^  which 
we  took  away. 

Mr,  Skerwood. — ^You  have  resided  in  that  coun- 
try some  time  ;  had  the  North  West  traders  been 
accustomed  to  draw  their  provisions  from  thence  ? 
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PinkmaTL^^l  ktiow  that  a^  long  as  I  have  been 
gthere,  and  before,  they  were  accustomed  to  draw 
their  provisions  from  that  country,  and  I  do  not 
think  they  could  get  them  any  where  else. 

Mr,  Sherwood. — Did  you  hear  any  thing  about 
raising  a  troop  of  cavalry  or  a  company  of 
horse  ? 

Pinkman.^-^1  heard  Mr.   Miles  McDonell  say 
he  would  raise  a  troop  of  cavalry,  and  scour  the  ' 
plains,  and  that  he  expected  they  would  soon  be 
strong  enough  to  drive  those  damn'd  North  West 
out  of  the  country. 

Mr,  Justice  Boultoni^—When  did  you  hear  Mr. 
McDonell  say  this  ? 

Pinkman. — In  the  winter  of  1813. 

Mr,  Justice  Boulton, — Was  every  thing  quiet 
then  ? 

Pinkman. — Every  thing  was  quiet  in  1S13,  and 
during  the  winter,  till  the  proclamation.     Ther9 
was  no  disturbance  till  the  proclamation  appeared^^^ 
and  was  acted  upon. 

Afn  Sherwood  stating  that  he  had  finished  mth^ 
Pinkman,  the  Court  enquired  qf  the  Attorney  Gen-4^, 
eral  if  he  had  any  questions  to  put  to  the  witness. 

Attorney  Generc/.— Not  any,  my  Lords ;  I  con* 
sider  all  the  questions  on  the  examination  in  chief 
as  completely  irrelevant,  and  therefore  do  not  put^^ 
any  questions  in.  cross-examination,  nor  do  I  in- 
tend to  put  any  to  any  witness  on  the  subject  of - 
seizing  provisions.  '^ 

Mr,  Sherwood. — I  entertain  a  directly  contrary 
opinion  to  that  of  the  Attorney  General,  for  I 
consider  tliem  very  relevant,  and  very  important,  q 
highly  important,  to  the  substantial  justice  ot  tlio^, 
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MARTIN   JORDAN,    ittorn.      Examined   by 
Mr,  Livius  Sherwood,  « 

Jordan. — I  was  in  the  Indian  coantry  in  1814. 
I  know  that  there  was  a  battery  at  a  distance  of 
libout  three  miles  from  the  tort ;  it  was  on  one 
bank  only,  and  not  pn  the  banks  of  the  river ;  it 
was  on  the  north  side  of  the  river  that  they  were 
*  plflted  'f  there  was  no  particular  battery  more  than 
the  cannon  were  placed  there,  and  men  were  kept 
to  watch  that  the  boats  belonging  to  the  North 
West  Company  did  not  pass. 
,,  Mr,  Livius  Sherwood. — Do  you  know  of  any 
arms  having  been  taken  from  the  North  West  Com- 
pany by  your  people  ? 

Jordan, — Yes,  1  know  that  a  box  of  arms  was 
taken.  1  saw  them  in  the  canoe,  and  afterwards 
at  our  fort  in  the  store, 

i^Mr,  Livius   Sherwood. — Was  there  a  battery 
below  Fort  Douglas? 

Jordan. — Yes,  there  was  one  at  the  distance  of 
about  two  or  three  hundred  yards  below  it,  on  the 
north  side. 

Air.  Livius  Sherwood. — Do  you  know  of  any 
body  being  taken  prisoner  ? 

Jordan, — Yes,  I  know  our  people  took  a  person 
prisoner ;  Mr.  House,  I  believe,  prevented  him 
from  going  away  ;  I  understood  it  was  Mr.  House, 
and  he  was  in  the  service  of  the  Hudson's  Bay 
C  Company, 

Mr,  Livius  Sherwood. — Had  you  occasion  at 
any  time  to  hear  Mr.  Miles  McDonell  drink  any 
particular  toast  ? 

Attorney  General. — I  object  to  the  witness  be- 
ing permitted  to  answer  that  question.  It  cer- 
tainly can  have  no  bearing,  upon  the  case,  and 
the  only  purpose  for  which  it  can   be  put  is  to 
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place  a  very  serious  subject  in  a  ludicrous  point  of 
view. 

Mr,  JAvms  Sherwood, — I  beg  the  Attorney 
General  to  permit  us  to  put  our  own  questions  ; 
the  present,  however  ludicrous  it  may  appear  to 
him,  will  expose  a  circumstance  that  shews  the 
wish  entertained  for  our  destruction  ;  and  trifling 
such  a  circumstance  may  at  first  appear,  it  will 
turn  out,  one  of  those  trifles  which  powerfully 
shew  the  real  disposition  of  a  person,  and  that  is 
my  object.  Mr.  McDonell  acted  as  governor  to 
this  famous  settlement,  and  was  the  great  cause, 
in  our  opinion,  of  all  the  melancholy  train  of 
events  that  have  occurred  in  that  country.  We 
commence  to  day  our  defSence  with  his  proclama- 
tion, which  he  says,  and  the  witnesses  on  the  part 
ot  the  Crown  say,  was  dictated  only  by  regard  to 
the  interests  of  the  colony,  and  to  prevent  them 
from  starving  ^  we,  on  the  contrary,  say,  that  the 
object  ami  effect  of  that  proclamation  being  enforc- 
ed would  be  to  have  starved  us,  and  consigned  us 
to  destruction.  I  put  this  question  to  the  witness 
to  shew,  and  his  answer  will  shew,  .thi^t  the  wish- 
es of  Mr.  McDonell  for  our  destruction  were  so 
hearty  that  he  could  not  refrain  from  giving  it  in 
toasts.  I  now  ask  the  witness  the  question  again. 
Did  you  hear  Mr.  McDonell  at  a#y  time  drink 
any  particular  toast  relative  to  the  North  West 
Company  ?  • 

Jordan. — Yes,  I  heard  him  drink,  destr  ction 
to  the  North  West  Company.  He  drank  it  in  his 
own  language,  which  is  Gaelic.  I  am  sure  I 
heard  him  drink  it. 

.  Mr.  Livius  Shei^^ood.-^!  hope  the  answer  has 
satisfied  the  Court  of  the  importance  of  the  ques- 
tion, as  it  completely  establishes,  as  we  think,  the 
spirit  of  hostility  which,  we  say,  dictated  the  sure 
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means  of  our  destruction.  I  shall  not,  however, 
detain  the  Court  with  any  remarks  on  the  evi- 
d  3nce.  Do  you  know  of  any  person  being  sent  to 
Qu' Appelle  from  Fort  Douglas  with  the  intention 
of  taking  Mr.  McDoneli  and  his  people? 

Jordan. — I  can  not  say  whether  any  were  sent 
or  not.    I  was  not  one  that  went,  if  any  were  sent. 

Mr,  Liviits  Sherwood. — Do  you  know  whether 
Fort  Gibraltar  was  taken  ? 

Jordan, — I  fancy  it  was  taken,  for  I  was  there 
at  the  time.  It  was  in  March  1816  that,  it  was 
^  .  •  takep,  but  it  was  pot  destroy e4  then ;  that  took 
place  after. 

Mr,  Livius  Sherwood — You  are  sure  it  ^as 
taken  in  the  March  preceding  the  battle  of  the 
19th  June,  do  you  kno^y  if  it  was  destroyed  be- 
1?         fore  the  battle  ?  :         .       ,  r 

Jordan. — Yes,  it  was.  It  was  taken  down,  and 
sent  to  Fort  Douglas  before  the  battle. 

Mr,  Jjivius  Sherwood. — ^Do  you  know  of  any 
'  goods  being  taken  away  from  Fort  Gibraltar,  at 
the  time  it  was  taken  ? 

Jordan.^t^Yes,  they  were  loading  goods  at  the 
fort  which  were  afterwards  taken  to  Brandon- 
house  by  Mr.  Lemoine,  who  obtained  leave  to 
trade  there.  Mr.  Lemoine,  I  believe,  belonged 
to  the  HudsoR's  Bay  Company. 

Mr,  Livius  Sherwood. — Do  you  know  of  any 
bales  of  furs  being  flken  by  your  people,  and  what 
quantity? 

Jordan. — -No,  I  can  not  say  that  I  do.  I  know 
of  some  furs  being  there  ^  I  went  out,  and  when 
I  returned  I  found  they  were  gone,  but  I  can 
not  say  where  they  wpre  taken  to.  I  heard  they 
were  taken. 
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FRANCOIS   TAUPIER,   sworn.      Examhied 
through  the  interpreter  b^f  Mr.  Sherwood. 

Taupier. — I  know  that  Fort  Gibraltar  was  taken 
in  March  1816  from  the  North  West  Company 
by  the  Hudson's  Bay  Company's  people,  for  I  was 
in  the  fort  at  the  time.  The  Hudson's  Bay  peo- 
ple came  to  the  fort,  about  seven  or  eight  o'clock, 
one  Sunday  evening,  in  March,  and  got  in. 
They  bent  the  bolt  of  the  gate,  and  so  got  in. 
They  had  guns  with  bayonets,  pistols  and  cutlass- 
es. They  rushed  directly  to  the  great  house,  in 
which  Air.  Cameron,  who  commanded  at  Fort 
Gibraltar,  lived.  Mr.  Cameron  was  a  partner  of 
the  North  West  Company.  I  remember  it  was 
in  March  and  of  a  Sunday.  I  was  in  a  small 
house  near  to  Mr.  Cameron's,  and  hearing  a  great 
noise,  I  went  to  see  what  it  was,  and  finding  it 
was  in  Mr.  Cameron's  house,  I  went  into  his 
apartment,  and  saw,  as  I  was  going  in,  Bourke, 
Heden,  Alex.  McLean,  and  others,  belonging  to 
the  Hudson's  Bay  people  ;  they  were  using  their 
arms  in  a  menacing  way,  presenting  their  pistols 
to  him,  and  threatened  that  if  he  moved  they 
would  take  his  life.  When  they  saw  me  in  the 
room,  two  of  the  men  belonging  to  the  party, 
but  whose  names  I  do  not  know,  beat  me  with 
the  butt  end  of  their  guns,  and  turned  me  out 
of  the  room.  I  know  Mr.  Siveright ;  he  was  s 
clerk  to  the  North  West  Company,  and  was  at 
the  fort  when  it  was  attacked. 

Mr.  Skerwood.'-rDid  you  see  the  behaviour  of 
the  party  to  Mr.  Siveright  at  that  time  ? 

Taupier. — No,  I  had  no  opportunity,  as  he  was 
in  the  great  house,  and  they  would  not  let  me 
^main  there. 
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Air*  Sherwood. — Have  you  a  pessonal  knoir. 
ledge  of  an  express  conveying  letters  i'rom  the 
North  West  posts  being  seized  ? 

Taupicr. — Yes,  1  Iiave  a  personal  knowledge 
that  Henry  Protain,  and  another  man  by  the  name 
of  Plants,  were  seized,  under  the  orders  of  Mr. 
Robertson,  and  these  letters  taken  from  them. 

Attorney  General — My  Lords,  1  can  not  con. 
sistently  with  my  duty  refrain  from  soliciting  your 
J^ord ships  decision  whether  testimony  of  this  na- 
ture is  within  the  rule  that  was  intended  to  guide 
our  proceedings.  If  this  is  within  the  limits  of 
your  Lordships'  indulgence,  I  am  at  a  loes  to 
conceive  how  they  can  be  exceeded.  Every  cir. 
cumstance,  however  trivial,  if  calculated  to  ex. 
cite  the  least  unpleasant  sensation  may,  accord, 
ing  ^o  the  course  now  proceeding  in  by  the  learn, 
ed  gentleman,  be  brought  forward,  and  consider, 
ed  a  provocation  continuing  thdt  exasperated  state 
of  irritation  which  alone  the  lenity  of  the  law  ad- 
raits  as  an  alleviation  of  the  crime  of  murder  to 
manslaughter,  but  not  as  a  justification.  I  pray 
the  interference  of  the  Court  to  stop  this,  to  my 
mind,  most  unwarrantable  use  of  the  indulgence 
granted  by  your  Lordships.  ' 

Mr.  alierwood. — I  feel,  my  Ix)rds,  well  assured 
that  this  is  not  a  moment  at  which  your  Lordships 
will  consider  it  necessary  to  interpose  your  autho. 
rity  and  limit  the  indulgence  which  was  so  appro, 
priately  granted  the  other  day,  and  continued  to 
the  present.  I  had  thought  that  nothing  more 
aggravated,  nothing  more  immoral,  could  have 
been  produced  than  the  conduct  of  the  Hudson's 
Bay  Company  in  taking  of  our  forts,  and  plun* 
dering  of  our  provisions  and  property  wherever 
they  could  be  found,  but,  my  Lords,  the  sacking 
of  our  forts,  the  plundering  of  our  pemican,  the 


■:'#v. 


tmm 


MM> 


^  .^.. 

A^-.,, 


,  )/- 


V  i 


m  not  con. 


151 

seizure  of  our  furs,  are  but  as  dust  in  the  balance 
compared  to  this  unheard  of  (I  was  almost  going 
to  say)  atrocity  of  stopping  our  express,  and  rob- 
Wng  him  of  our  letters.  Why,  my  Lords,  werer 
wc  permitted  to  take,  with  your  Lordships'  sanc-^ 
tion,  the  course  we  are  now  proceeding  in?  be-' 
cause  we  said  it  was  essential  to  the  substantial 
justice  of  the  case  that  we  should  shew  that  out- 
rage and  aggression  came  so  fast  and  thick,  that 
the  whole  population  of  that  country  was  in  a 
state  of  excitability  that  does  away  the  charge, 
even  supposing  the  Crown  to  sustain  its  facts, 
which  it  has  not  done.  How,  my  Lords,  did  we 
endeavour  (sanctioned  by  your  approbation)  to 
support  our  assertion  ?  we  proved  the  razing  of 
our  forts,  the  seizure  of  our  provisions,  the  deten- 
tion-or  robbery  of  our  property,  and,  having  gone 
10  far,  shall  we  be  prevented  from  shewing  an 
outrage,  compared  with  which,  unparallelled  as 
many  of  them  have  been,  they  are  absolutely  in- 
significant. The  injustice  of  publishing  the  affi- 
davits which  were  taken  by  magistrates,  I  say  the 
flagrancy  even  of  that  step,  sinks  into  comparative 
unimportance — 

Attorney  General. — I  beg  the  learned  gentle- 
man's pardon  for  interrupting  him,  but  that  on 
both  sides  the  evidence  has  been  made  as  public 
as  printing  presses  and  newspapers  could  make 
it,  is  matter  of  such  public  notoriety  that  it  is  aU? 
most  a  waste  of  time  to  advert  to  it.  The  depo- 
sitions of  witnesses  on  the  part  of  the  Crown  and 
on  the  part  of  the  prisoners  have,  with  extreme 
injustice  to  both,  been  given  to  the  public.  I  do 
not  stand  here  to  apologize  for,  far  less  to  vindi- 
cate, such  conduct  in  any  man  or  body  of  men  j 
no,  it  deserves  the  severest  reprobation,  and  from 
ine  it  has  it.     But,  my  Lords,  what  possible  ef- 
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f«ct  can  alt  this  legally  have  upon  an  indictmeni^ 
for  murder  ?  how  is  the  alleviation  or  justification 
to  be  made  out  or  inferred  from  evidence  of  these 
mutual  improprieties  ?  I  say  not  at  all,  and  I 
again  feel  it  my  diuty  humbly  to  solicit  your  Lord- 
snips  to  interfere,  and  put  a  stop  to  proceedings 
so  irregular  and  to  questions  so  totally  irrelevant 
to  the  defence  of  the  persons  now  at  the  bar. 

Mr.  iSherwood.-^My  Lords,  with  the  greatest 
deference,  I  claim  from  your  ix)rdships  the  right 
of  going  on  exactly  in  the  course  I  was  travelling, 
when  my  learned  friend  interrupted  me.     That 
these  are  sore  points,  I  know,  but  nevertheless 
they  must  be  brought  to  view.     What  is  the  cri- 
terion  by  which  our  offence  will  be  estimated  ?  the 
enquiry  will  be,  is  the  ntalus  animus  proved  to  ex- 
ist, or  rather  have  we  disproved  it.     (The  Crown 
always  alleging,  in  the  indictments  for  murder, 
and  the  law  always  contemplating  it  to  exist,  un- 
til disproved.)     I  say  if  we  are  allowed  to  go  on 
we  shall  do  so ;  we  have  nearly  accomplished  it  at 
present,  and  shall  most  triumphatly  finish  it,  if  we 
are  but  allowed  to  avail  ourselves,"  without  inter- 
ruption from  the  Attorney  General,  of  the  rule 
laid  down  for  the  conducting  of  these  trials  by 
your  Lordships.     What  were  we  proving  at  the 
moment  that  Mr.  Attorney  General  interrupted 
the  exatnination  ?  we  were  proving  a  circumstance 
of  outrage  so  gross  in  its  nature  that  it  might  well 
keep  alive  the  ill  will  unhappily  prevailing  in  that 
country.     We  shall  go  on  to  prove  that  such  was 
the  high  state  of  excitement  in  which  thesfi  par- 
ties were  respectively,  that  they  were  always  ready 
for  conflict.     We  have  proved  that  this  began  at 
the  redoubtable  proclamation,  and  we  think  it  im- 
portant to  go  on,  and  bring  it  down  to  the  mo- 
ment of  the  19th  June.     This  we  shall,  with  your 
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Lordships  permission,  go  on  and  do.     If  in  tli^ 
performance  of  my  duty  the  private  feelings  ot 
persons  who  have  trampled  upon  all  law  and  all 
locial  feeling  are  hurt,  with  them  let  it  rest.     I 
shall  not  therefore  refrain  from  speaking  the  truth, 
or  producing  it  in  evidence.     The  truth  ought  al» 
ways  to  be  spoken;     One  word  relative  to  pub- 
lishing the  King's  evidence  and  thereby,  (to  nse 
his  own  most  correct,  detinitior))  doing  such  ex- 
treme injustice  to  both  the  Ctown  and  the  accus- 
ed.    I  beg  to  mention  that  part  of  the  charge  be<» 
longs  only  tci  Lofi'd  Selkirk ;  we  never  had  ingenu-^ 
ity  enough  to  get  the  King's  evidence,  and  be  en- 
abled to  publish  such  parts  of  it  a&  we  thought 
proper,  and  keep  back  what  we  did  not  approve* 
How  any  mUxi  should  be  able,  or  any  man  who  is 
able,    should    dare  to  do  it,  is  a  question  not 
unworthy  of  enquiry.       I  need,  however,    not 
refrain  from  publishing;,  though  it  may  scarcely 
obtain  credence^   an   action   so  base,  so  immo- 
ral, as  that  of   robbing  an  express,    sent  at  \xxx* 
niinent  hazard,  and  great  expense,  across  a  wilder- 
ness ;  it  is  indeed  the  climax  of  turpitude.     I  wish 
that  Mr.  Attorney  General  should  be  allowed  to 
conduct  the  prosecution,  but  I  also  wish  him  to 
allow  me  to  conduct  the  defence.     This  I  think  £ 
am  entitled  to,  and  I  expect  not  to  be  interrupted 
again.     To  your  Lordship's  authority  I  am  ready 
at  any  moment  to  bow,  hut  not  to  that  of  the 
Crown  officers'.      I  shall,   however,   dispute  the 
ground^  inch  by  inch,  with  Mr*  Attorney  Gener- 
al, upon  the  subject  of  my  privilege,  under  the 
liberd  and  highly  equitable  principle  upon  which 
we  have  so  satisl'actoriiy  acted  heretofore.     In  re- 
ferring to  the  trial  of  last  week,  1  find  every  things 
dear  and  distinct,  forming  a  most  valuable  preced- 
tnt  in  trials-under  this  act,  from  the  solemnity  tf 
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the  decisions,  resembling,  as  I  have  ettid  before, 
the  dignity  of  a  trial  at  bar  rather  than  a  session 
of  assize.  If,  my  Lords,  we  were  to  be  stppped 
here,  your  Lordships  would  be  surprised  into  an 
inconsistency  of  conduct,  such  as  I  am  sure  must 
be  very  much  regretted,  and  which  Mr^  Attorney 
General  can  not,  I  am  sure,  contemplate  with  sa- 
tisfaction. In  commencing  my  defence  by  J>ut- 
ting  in  the  proclamation  of  Mr.  Miles  MacdonelJf, 
although  it  involves  in  it  the  conduct  of  a  third 
person,  I  do  not  wish  thereby  to  cast  any  reflec- 
tion upon  Mr.  Macdonell.  No  doDbt  he  thought 
it  his  duty  to  do  so.  Believing  his  commission  to 
be  valid,  he  was  duly  fulfilling  with  firmness  the 
duties  of  the  Court  deposed  in  him.  But  it  was 
this  belief  which  occasioned  all  the  disasters.  It 
is  from  this  assumption  of  power  that  all  the  evils 
have  flown.  We  do  not  charge  upon  Mr,  Macp 
donell,  or  the  other  gentlemen  occupying  similar 
situations,  any  dereliction  of  duty  according  to 
their  conception  of  what  was  their  duty,  but  we 
say,  from  misconceptions  of  their  authority,  or  ra- 
ther  from  attempting  to  exercise  powers  which 
they  did  not  possess,  all  the  mischiefs  and  calam- 
ities have  sprung  which  have  desolated  that  coun- 
try. From  this  misconception  of  their  powers, 
they  have  gone  on,  step  by  step,  till  they  arrive  at 
the  most  base  and  flagrant  act,  the  stoppage  and 
robbery  of  an  express,  an  outrage  such  as  never 
was  heard  of  among  any  people.  In  civilized  na- 
tions couriers  have  ever  been  held  sacred,  even 
in  time  of  war.  It  was, left  for  those  prc^essing  a 
superior  attention  to  the  dictates  of  humanity,  to 
resort  to  these  nefarious  means  of  supporting  an  il- 
legal assumption  of  power. 

Mr.  Justice  Boulton, — This  is  certainly  not  to 
a  point  of  law  you  are  addressing  the  Court;  it 
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^  to  the  public  feelings  that  you  are  directing 
yourself,  ai)d  you  jcan  not  be  permitted  to  do  so. 
Attorney  GeneraL'^l  beg  leave,  my  Lords,  to 
inention  that  I  did  not  interrupt  the  learned  gen- 
tleman, though  fully  aware  that  the  course  ot  ar- 
gun^ent  taken  by  him  \Kas  extremely  objectiona- 
ble.    I  did  not  interrupt  him,  because  I  have  con- 
sidered that,  for  the  last  five  hours,  it  has  been 
equally  exceptionable.  What  has  been  the  evidence 
produced  by  the  learned  gentleman  ^  what  his  ob- 
ject in  producing  it  ?    He  has  been  endeavouring 
to  shew  that  hatred  and  ilUwiil  ei^isted  between 
the  Hudson's  Bay,  and  the  North  West  Companies, ' 
Admit  that  it  did  exist  to  the  utmost  extent  which 
it  is  wished  to  establish,  and  I  say,  so  far  from  its 
justifying  or  excusing  the  offence,  it  ought  to  ag). 
gravate  it,  as  it  shews  at  once  the  very  spirit  which 
constitutes  the  foundation  of  the  charge  brought 
in  this  indictment.     It  is  to  my  mind,  my  Lords, 
the  most  singular  defence  that  ever  was  attempted 
in  a  case  of  murder,  to  produce  evidence  or  the 
existence  of  malice,  which  is  the  very  essence  of 
the  crime.     I  perfectly  agree  with  the  learned  gen- 
tleman that  nothing  can  be  more  indecent,  no- 
thing can  be  more  flagrant,  than  the  outrages 
which  have  mutually  distinguished  this  contest 
between  these  hostile  parties,  but  I  would  ask,  my 
Lords,  was  it  ever  before  heard  of  that  former  un- 
just and  flagrant  actions  could  sofleii  or  justify  the 
commission  of  greater  crimes?    Certainly  not. 
Adnjit  that  principle  in  relation  to  the  Indian  ter- 
ritory, ^nd  I  much  fear, ,  my  Lords,  that  the  hu- 
manity of  passing  an  Act  of  Parliament  to  punish 
offences  committed  therein  will  be  rendered  una- 
vailing,  as  there  probably  could  be  few  enormities 
•  attempted  to  be  brought  to  punishment  that  a  pre- 
cedent migUt  not  be  found  for  in  the  conduct  of 
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the  opposite  party.  I  muph  fear,  my  I/irds,  that 
the  consequence  of  establishing  the  rule  cont 
tended  fpr  by  the  learned  gentleman,  will  be  to 
encourage  crime  by  increasing  the  already  great 
difficulties  attending  the  bringing  to  justice  offend- 
ers in  the  Indian  territories,  The  extent  to  which 
this  principle  might  be  carried  is  dangerous  in  the 
extreme,  Is  it,  1  would  ask,  or  ought  it,  to  be  2\t 
lowed  to  be  pleaded  in  justitication  for  attempting 
to  murder  me  three  months  hence,  that  I,  three 
months  before,  had  attempted  the  same,  or  actual- 
ly did  murder  a  person  ?  It  certainly  would  not 
be  allowed  in  an  ordinary  case.  I  do  not  see  why 
we  should  deviate  from  the  ordinary  course  of  cri- 
ininal  trialsf  I  shall  rejoice  as  mucn  a''  their  coun? 
pel,  if  these  defendants  can  substantiate  their  in- 
nocence, but  it  n)ust  be  done  by  legal  evidence. 

Mr.  Shetwood. — I  am,  my  Lords,  rather  at  a 
loss  to  conceive  what  Mr.  Attorney  General  con- 
siders legql  evidence,  if  that  which  we  are  produc- 
ing doe§  not  correspond  with  his  idea  of  it.  We 
are,  my  Lords,  proving,  link  by  link,  the  very 
same  chain  of  testimony  which  your  Lordships 
have,  on  the  ibrmer^occasion,  declared  you  cpnsid- 
<Bred  we  had  a  right  to  prove. 

Mr,  Justice  Boulton.'—Tim  declamation  is  reaK 
ly  calculated  to  produce  very  pernicious  innova- 
tions upon  the  regular  practice  of  criminal  juris- 
prudence, and  must  be  put  a  stop  to.  It  is  a  de- 
viation exceedingly  biameable,  and  likely  to  pro- 
duce equal  iucouvenipnce  to  the  parties  as  to  the 
Court. 

Mr,  Sherwood. — I  beg  pardpn,  my  Lords,  but 
with  respect  to  declamation,  I  dp  not  think  it  a 
charge  that  can  be  sustained  against  me ;  though, 
from  frequent  interruption^  irom  Mr.  Attorney 
General,  X  haye  been  reluctantly  compelled  to- 
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trespass  repeatedly,  and  at  length  Upon  your  Lord* 
ship's  attention!  and  notwithstanding  that  remark, 
must  still  continue  to  do  so.  We  think,  my  Lords, 
we  have  a  right  to  go  into  evidence  of  every  thing 
calculated  to  prove  the  state  of  excitement  under 
which  they  laboured  in  thia  country,  and  the  un- 
paralleled measure  of  stealing  an  express  we  in- 
tioduce  as  a  circumstance  eminently  calculated  to  , 
produce  a  spirit  of  irritation,  or  to  feed  it  if  al- 
ready in  existence. 

Mr.  Justice  Boulton. — I  always  feel  extremely 
sorry  when  compelled  to  decide  against  a  gentle- 
man who,  from  sense  of  duty,  proposes  to  pursue 
any  particular  course,  but  this  does  appear  to  me  ' 
so  extremely  objectionable  that  I  should  think  it 
criminal  to  allow  it  to  be  pursued.  In  the  eye  of 
the  public  we  should  be  trying  other  people  who 
have  no  opportunity  of  answering  or  explaining 
their  conduct.  The  stoppage  of  an  express  was 
unquestionably  a  very  flagrant  act,  but  it  is  a  di> . 
stinct  transaction  from  this,  and  can  not  be  allow- 
ed to  be  gone  into,  as  it  can  not,  by  possibility, 
be  any  defence  to  a  charge  of  murder. 

Solicitor  Genera/,?— Neither  can  the  seizure  of 
pemican,  and  the  admission  of  evidence  relative 
to  such  tpansaqtions  must  be  equally  wrong. 

Mr.  Justice  Boutton.-^-'The  admission  of  evid- 
ence relative  to  the  seizure  of  Pemican  was  allow* 
ed,  after  an  argument  on  a  dry  point  of  law,  viz* 
that  they  had  a  right  to  shew  that  their  being  aym- 
ed  did  not  necessarily  indicate  malice  prepense. 
But  to  extend  this  enquiry  to  the  detention  of  an 
express,  would  be  to  carry  us  much  beyond  what 
was  intended,  or  what  can  be  necessary,  even  upon 
their  own  statement  of  what  they  consider  requi- 
site. ,    . 
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Solicitor  General — I  really,  my  Lords,  can  not 
see  the  difference  between  the  two*  1  think  the 
admission  of  evidence  as  to  the  seizure  of  pemi- 
can,  and  the  stoppage  of  an  express,  equally  irre- 
levant and  objectionable.  What  is  the  Course  that 
tlie  gentlemen  pursue  by  proving  the  seizure  of 
pemipan  ?  they  shew,  they  say,  a  state  of  excita- 
bility created  by  these  outrages,  but,  my  Lords,  I 
should  humbly  contend  that  it  is  not  shewing  that 
they  allowed  themsevles  to  be  waked  up  into  a 
state  of  passion  and  kept  themselves  so,  will  bring 
them  within  that  humane  principle  of  law  which 
considers  the  mind  under  the  influence  of  passion 
as  incapable  of  judging  of  the  rectitude  or  crim- 
inality of  its  impulses,  but  on  the  contrary,  that  by 
that  very  course  they  exhibit  incontrovertible  proof 
of  revenge  being  the  ruling  feeling.  The  course 
taken  is  nothing  but  a  trying  to  shew  that  these 
paities  were  in  such  a  state  of  mutual  hostility 
that  they  were  ready,  whenever  they  m^t*  to  cut 
each  others  throats ;  but,  my  Lords,  sp  far  from 
a  proof  of  that  state  of  mind  exhibiting  a  defence, 
I  should  think  it  ought  to  be  received  as  positive 
evidence  of  that  animus  which  the  law  contem- 
plates  as  the  quo  animo  of  the  crime  pf  murder, 
viz.  the  existence  of  malice  aforethought. 

ANTOINE   PELTIER,   .wor/i.    Exanuned  hy 
...  *    Mr,  Sherwood,  by  the  Interpreter, 

Peltier. '^■'In  the  spring  of  the  year  1816  I  was 
in  the  service  c^  the  North  West  Company,  and 
was  at  their  fort  on  Qu'Appelle  River. 

Mr.  Sherwood. — Do  you  know  any  thing  of  a 
council  of  Indians  and  half-breeds  being  beld 
there?  : \  ^t 

Pc7/i^.— Np,  I  do  not  know  that  atiy  council 
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was  hel(L  1  do  not  think  there  was  any,  as  \i 
there  had  been,  I  think  I  must  have  known  it. 

Mr.  Sherwood»^-^YcfU  are  sure  you  do  not  know 
of  a  council  being  held,  at  which  Mr.  Alexander 
Macdonell  made  a  harangue  of  a  very  particular 
description? 

Ptfiiw.— No,  I  know  of  no  couhcil  being  held 
at  all.  I  do  not  know  of  any  extraordinary  har- 
angue. I  know  that  Mr.  Miles  Macdonell  made 
an  ordinary  harangue,  but  I  do  not  know  what  it 
was  about,  but  it  was  not  at  a  council,  or  any  meet- 
ing of  the  Indians  and  half-breeds  that  it  was 
made>  and  it  was  not  about  any  thing  particular, 
or  a  council  would  have  been  held  as  usual.  Qa** 
Appelle  was  not  my  usual  post. 

Mr,  Sherwood. — Is  it  any  thing  uncommon  for 
the  bourgeois  to  harangue  the  Indian  and  half- 
breed  servants  ? 

P^/ftVr.— "Not  at  all,  it  is  very  common  to  do  so. 

Mr.  Sherwood. — In  what  languge  was  this  har- 
angue made  by  Mr.  Macdonell  of  which  you 
speak  ? 

Feltier.'^lt  was  made  in  Indian^ 

Mrk  Sherwood. — ^Do  you  understand  the  Indian 
language  in  which  the  speech  was  delivered? 

Peltier, '-^1  understand  it  a  little;  I  understand 
it  pretty  well, 

Mr.  Sherwood, — ^Do  you^ncSrstand  it  enough 
to  comprehendv  if  any  thing  very  particular  was 
said  in  a  harangue,  what  was  meant  by  it  ? 

Pettier, — Yes,  I  do.  If  any  thing  of  that  kind 
was  said  I  should  know  what  was  meant.  I  went 
with  the  North  West  people  from  Qu' Appelle  as 
far  as  Portage  des  Prairies. 

Mr,  Sherwood. — While  at  Portage  des  Prairies 
did  you  hear  Kfr.  Alexander  Macdonell  make  a^. 
speech  to  the   half-breeds   and    Indians  about 
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renching  the  land  with  the  blood  of  the  English^ 
or  any  thing  like  that ;  any  thing  of  that  import? 

Peltier, — No,  I  did  not  hear  any  thing  of  the 
kind.  I  heard  nothing  that  could  be  said  to  bear 
that  import. 

Mr;  Sherwood. — ^Did  you  hear  a  spee<:h  made 
by  Mr;  Macdonell  at  the  Forks  of  Qu'Appellein 
French,  and  interpreted  into  Saulteux  I^iUian,  in 
which  any  thing  of  that  kind,  was  said  ? 

Peltier, — I  understand  very  little  Saulteux,  on- 
ly a  few  words,  and  I  did  not  hear  any  speech  of 
that  kind. 

Mr,  Slierwood.—'Did  you  see  a  Mr.  PambruB 
at  the  Forks  of  Qu*  Appelle  ? 

Peltier, — Yes,  I  saw  Mr.  Fambrun  there ;  he 
was  on  the  ground,  but  not  close  when  the  speech 
was  made. 

Mr,  Sherwood.'-Then  he  had  no  better  chance 
of  hearing  than  you,  had  he  ? 

PeltPsr**^iio,  X  should  think  I  had  ais  good  a 
chance  a»  him«  for  I  was  close  to  them. 

Air,  Sherwood. — And  you  heard  nothing  in 
^  French  or  Indian  like  drenching  the  grounds  of 
'  the  Indians  with  the  blood  of  the  English  if  they 
made  resistance  ? 

Peltier, — No,  I  have  no  knowledge  of  any 
thing  of  that  kind.  It  was  Primeau  who  inter- 
preted, and  I  heiffd  tj|e  whole  of  the  speech,  but 
I  did  not  hear  any  expression  like  that  of  drench- 
ing the  ground  with  blood. 

Mr,  Sherwood,-— Is  it  customary  upon  holding 
a  harangue  with  the  Indians  and  half-breeds,  to 
give  them  rum  and  tobacco  ? 

Peltier,— It  is  always  done  on  those  occasions^ 
they  look  for  it.  I  was  at  Portage  des  Prairies 
when  Cuthbert  (irant  and  his  party  set  off,  and  I 
saw  them  start.    I  was  present  when  they  went 
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jiway»  and  the  instructions  given  to  the  people 
were  to  keep  as  far  as  possible  from  Fort  Douglas, 
and  to  pass  it  at  as  great  a  distance  as  we  could, 
for  fear  some  insult  should  be  offered  to  us.  We 
had  some  carts  with  provisions  which  were  to  be 
taken  to  meet  the  canoes  which  were  expected 
from  Montreal,  and  which  would  require  provi- 
sions. 

Cross-eiamined  by  the  Attorney  General. 

Attorney  General. — If  you  was  present  at  the 
harangne,  how  happens  it  that  you  did  not  hear 
it  all  ? 

PeZ/i^r.-^Because  I  was  not  there  all  the  time 
the  speech  was  making.  X  was  on  the  ground  but 
did  not  hear  all. 

Attorney  GeneraL-^Mr.  Pambrun  is  a  very  re- 
ipectable  young  man.  He  has  served  as  an  officer 
in  the  .  army,  and  his  testimony  is  not  at  all  con- 
tradicted by  this  witness,  though  he  did  not  hear 
the  expressions  sworn  to  by  Mr.  Pambrun.  I  will 
however  put  one  more  question  to  him  on  this 
point.  You  say  you  had  as  good  a  chance  of 
knov  'ig  what  passed  as  Mr,  Pambrun,  and  that 
you  know  as  well  as  him  what  was  said ;  you 
mean,  I  suppose,  thsitwhat  you  actually  did  hear 
you  understood  as  well  as  he  did  ? 

Peltier. — Yes,  that  is  what  I  mean  to  say ;  that 
I  understood  what  I  heard  as  well  as  Mr.  Pam- 
brun, and  that  I  had  as  good  an  opportunity  to 
hear. 

Attorney  General. — Can  you  tell  how  it  hap. 
pened  that  Mr.  Pambrun  should  have  heard  more 
than  you  of  that  speech,  because  he  heard  about 
drenching  the  ground  with  the  blood  of  the 
English? 
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Peltier. — I  can  not  conceive  how  he  heard 
more  than  me,  but  I  did  not  hear  that  noj  any 
thing  like  it. 

Attorney  General. — Is  it  usual  for  you  to  have 
harangues  made  to  you  upoa  meeting  a  party  ? 

Peltier. — Yes,  it  is  customary.     It  is  common. 

Attorney  General. — How  many  carts  with  pro- 
visions  had  you,  do  you  recollect  ? 

Peltier. — There  were  two  carts. 
■':  Attorney  General, — Though  you  heard   these 
general  orders  given,  might  not  Cuthbert  Grant 
have  received  orders  of  which  you  do  not  know, 
or  which  you  did  not  hear? 

Peltier.'— \  was  present  all  the  morning  that 
they  started,  and  I  know  nothing  of  any  other 
orders  being  given  than  those  1  have  related. 


WILLIAM   MORRISON,   morn, 
by  Mr,  Sherwood, 


Ejcamined 


:£  Morrison. — I  was  at  Portage  des  Prairies  when 
a  party  of  young  men  set  ofi"  to  carry  provisions. 
Portage  des  Prairies  is  about  sixty  miles  above 
Fort  Douglas.  Cuthbert  Grant  and  Mr.  Alex. 
Macdonell  were  both  at  Portage  des  Prairies. 
There  were  instructions  given  among  them  I 
know  ;  they  were  to  keep  as  far  from  Fort  Doug- 
las as  possible,  and  to  give  the  gentlemen  of  the 
canoes  notice  where  we  had  left  the  remainder. 
I  was  one  w^ho  went.  The  object  of  our  going 
down  was  to  meet  the  canoes  from  Montreal  and 
furnish  them  with  provisions.  That  was  our  only 
object,  we  had  no  other.  I  do  not  know  why  we 
carried  arms.  It  is  very  customary  to  carry  arms 
there,  illmost  every  body  carries  his  gun  at  all 
times.  We  came  to  Portage  des  Prairies  by  wa- 
ter, but  could  notfgo  any  larther  because  the  river 
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was  blocked  up  against  us  by  the  Hudson's  Buy 
Company's  servants,  and  we  could  nut  with  safety 
go,  except  by  land. 

Cross  examination  by  the  Attorney  General, 

Attorney  General.-^-Do  you  know  how  long  the 
provisions  you  took  down  with  you  would  last 
sixty  or  seventy  men  ? 

Morrison. — No,  I  can  not  say  that  I  do.  Our 
allowance  is  a  pound  a  day  each. 

Attorney  General. — Did  you  take  all  you  brought 
down  in  the  canoes  in  the  carts  ? 

ii/orr«on.— No,  we  did  not  take  all. 

Attorney  General, — You  had,  I  think  you  say, 
two  carts,  how  many  bags  did  you  take  in  each  ? 

Morrison. — -There  were  nine  or  ten  bags  in 
each  cart. 

Attorney  General. — What  does  a  bag  of  pemi- 
can  generally  weigh  ? 

Morrison.'-F^Fvom  eighty-four  to  ninety  pounds 
each. 

Attorney  General. — As  you  had  orders  to  avoid 
Fort  Douglas,  how  happened  you  to  make  di- 
rect to  the  settlement,  if  you  nad  no  hostile  in- 
tention ? 

Morrison. — -It  was  our  road  to  where  we  want- 
ed to  go. 

Re-examined  by  Mr.  Livius  Sherwood. 

Morrison.— ^We  received  instructions  to  pass 
the  fort,  but  we  had  no  orders  to  avoid  the  settle- 
ment, and  it  was  in  our  way  to  where  we  wanted 
to  go. 

FRANCOIS  FERMIN  BOUCHER,  morn.  Ex* 
*       amined  by  Mr,  Sherwood, 

Boucher, — I  was  at  Portage  des  Praipes  in  1 8 1 6 ; 
I  was  there  in  June  1816.     A  partnerof  the  North 
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AVest  Company  of  the  name  of  Alexander  Mae* 
donell  was  there  ;  he  had  come  from  Qu'Appelle. 
I  was  a  servant  of  the  North  West  Company  at 
tlie  time.  1  know  of  provisions  being  sent  from 
Portage  des  Prairies  at  that  time,  and  Cuthbert 
Grant  as  well  as  myself  were  of  the  party  that 
took  them.  They  were  designed  for  the  supply 
of  canoes  expected  from  the  interior  and  from 
Lower  Canada.  The  object  of  going  by  land  was 
to  avoid  Fort  Douglas,  the  passage  of  the  River 
also  was  obstiucted,  and  we  understood  they 
w  utched  for  us  at  Fort  Douglas.  The  orders  giv- 
en by  Mr.  Macdunell  were  to  go  past  the  fort  at 
as  great  a  distance  as  possible,  so  as  to  avoid  being 
secM  and  having  difficulty.  Those  orders  were 
strictly  obeyed.  We  went  as  far  back  as  we  pos- 
sibly could,  we  could  not  po  farther,  for  there  was 
a  swamp  in  which  it  was  impossible  the  carts  could 
get  on,  as  the  horses  sunk  up  to  their  bellies,  but 
we  passed  the  fort  at  as  great  a  distance  from  it  as 
we  could.  After  we  got  by  the  fort,  about  two 
miles,  we  observed  Mr.  8emple  and  an  armed  par- 
ty coming  towards  us,  at  which  we  were  much 
surpriseil,  and  we  stopped.  They  came  up  in  a 
line  as  if  they  were  prepared  to  attack  us,  and  we 
thought  they  intended  to  do  so.  Some  of  our 
party  said  that,  as  I  spoke  a  little  English,  I  had 
better  go  up  and  speak  to  them,  and  see  what  they 
wanted,  that  they  came  after  us.  I  went  accor- 
ding to  their  desire.  I  rode  up  quickly,  and  be- 
fore I  got  close  up  to  Mr.  Semple,  1  asked  what 
they  wanted  that  they  pursued  us.  I  told  him 
that  we  were  afraid  he  meant  us  harm  by  follow- 
ing us,  and  some  other  words  passed.  He  had 
laid  hold  of  my  bridle  on  my  coming  up,  and  he 
then  laid  hold  of  my  gun.  I  told  him  I  had  not 
come  out  to  fight.     Upon  my  saying  this,  Mr, 
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Setnple  called  out  toliis  people  to  take  that  rascal 
prisoner.  Some  of  them  then  came  np  to  mc 
armed  with  guns  and  bayonets  in  a  threatening 
manner,  and  I  cried  out  to  them  "  Prenez  garde 
de  ne  me  Jdire  du  mal'* ;  at  this  time  (<iy  people 
came  up.  Seeing  our  people  uJ\  ance,  some  of 
them  cried  out  "  we  are  all  dead  men— My  god, 
we  are  all  dead  men."  There  had  not  been  any 
firing  at  this  time,  on  either  side. 

Mr.  Shei-wood. — Upon  this  expression  of  his 
people  that  they  were  all  dead  men,  what  did  Mr. 
Semple  say  ? 

Boucher. — He  called  out  "you  damned  rascals, 
"  this  is  no  time  to  be  afraid,"  and  immediately 
two  guns  were  fired  from  Mr.  Semple's  party. 

Mr.  Sherwood. — Were  those  two  guns  fired  at 
vou  ? 

Boucher* — I  do  not  know  whether  the  first  was 
or  not,  they  were  let  oft'  very  close  togethei,  and 
the  second  must  have  passed  \Qry  near  me,  as  I 
heard  it  hiss  close  to  me:  I  then  threw  myself 
from  my  horse,  whicli^  was  very  much  frightened 
by  the  shots,  and  run  the  distance  of  gun-shot 
without  stopping,  and  remained  where  I  stopped 
till  the  battle  was  ended.  The  battle  lasted  about 
a  quarter  of  an  hour,  and  I  staid  at  tlie  place 
where  I  first  stopped  till  it  was  over.  I  was  lying 
the  whole  time  flat  on  my  belly  in  the  grass,  which 
was  very  high.  After  the  two  fust  shots  a  volley 
was  fired  directly,  but,  as  the  firing  became  gene- 
ral, I  can  not  say  positively  by  which  party,  but  I 
think  it  was  by  the  Hudson's  Bay  people. 

Mr.  iSherwood. — Do  you  know  hc^  many  vol- 
lies  were  fired  by  either  of  the  two  parties  ? 

Boucher. — No,  I  can  not  tell  that,  it  is  impos- 
sible, as  immediately  afler  the  two  first  shots  the 
firing  became  general.         ^ 
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Mr.  Sherwood. — Had  there  been  any  injury 
done  to  the  Uiulson's  Bay  people  before  the  as- 
sault committed  on  you  and  their  firing  the  two 
shots  you  have  spoken  of? 

Boucher. — No,  not  that  I  know  of.  Indeed  I 
know  that  there  liad  not,  for  1  was  present  all  the 
time,  and  I  have  told  ail  that  passed  before  the 
firing  became  general. 

Mr.  iSherwvud. — Have  you  any  knowledge  of 
any  injury  being  done  to  them  after  the  battle, 
when,  1  believe,  from  their  own  account  of  the 
matter,  tlij«y  were  entirely  in  your  power,  that  is 
in  the  power  of  your  party  ? 

Boucher. — I  do  not  know  of  any  injury  being 
done  to  them.  They  were  entirely  in  our  power 
after  the  battle,  and  I  know  there  was  no  injury 
done  to  them  whatever. 

Air.  Sherwood. — When  the  servants  of  the 
Hudson's  Bay  Company  and  the  settlers,  went 
away,  was  an  escort  given  them  to  see  them  safie 
from  any  attack  that  they  were  afraid  might  be 
made  upon  them  ?  v* 

Boucher. — At  the  time  they  went  away  there 
was  a  good  deal  of  confusion,  and  some  of  them 
came  and  asked  me  to  protect  them  against  the 
half-breeds,  and  I  conducted  them  as  far  .as  the 
Frog  plains,  when  I  returned,  and  they  continued 
their  route.  I  did  not  see  any  cannon  in  the  en- 
gagemerjt,  but  1  saw  one  afterwards  belonging  to 
the  Hudgon's  Bay  party.  We  did  not  brin^  any 
with  us  I  am  confident. 

iMr.  Sherwood.- — You  are  quite  certain  that  it 
was  pemican,  and  not  cannon,  that  you  had  in  the 
carts  that  accompanied  you  ? 

Boucher. — Yes,  I  am  sure  it  was  pemican. 
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Ct'oss-examiiiation  conducted  hy  the  Attorney  Ge- 
neral 

Attorney  General. — Was  you  at  Fort  William 
after  the  19th  June? 

Boticher, "—Yes,  I  came  down  there  some  time 
after. 

Attorney  General. — You  have  sworn  to-day  that 
the  only  object  you  and  your  party  had  in  coming 
from  Portage  des  Prairies  was  to  conduct  in  safe- 
ty some  provisions  to  meet  canoes  which  were 
coming  from  the  interior  and  from  Montreal ; 
have  you  never  given  any  other  account  of  your 
object  ?  , 

Boucher. — I  may  when  I  was  not  under  oath. 

Attorney  General. — Did  you  never  say  that  your 
object  was  to  destroy  the  settlement,  and  the  way 
you  proposed  to  eliect  it  was  by  starving  the  co- 
lonists ? 

Boucher. — I  might  have  said  so  when  I  was  not 
under  oath.     I  may' have  told  persons  so. 

Attorney  General. — Did  you  ever  tell  any  body 
that  your  object  was  to  take  Fort  Douglas  ? 

Boucher, — I  do  not  know  that  I  ever  told  any 
body  so,  but  I  mifyht  have  said  so. 

Attorney  Gener(d. — Had  you  no  intention  to 
offer  violence  to  any  person,  but  simply  to  con- 
duct your  provisions  ? 

Boucher. — I  never  had  the  slightest  intention 
to  do  any  body  any  harm,  I  was  sent  with  the  pro- 
visions. 

Attorney  General. — Did  yon  not  hear  it  men- 
tioned that  you  were  to  take  Fort  Douglas  ? 

Boucher. — No,  I  never  heard  any  thing  of  the 
kind.  I  heard  that  they  intended  to  re-take  Fort 
Gibraltar  if  it  was  not  given  back  to  them,  but  I 
heard  nothing  of  taking  Fort  Douglas.        ;\ 
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Attorney  General — Did  they  go  down  avowed- 
ly to  re.take  their  fort  as  you  say,  or  to  take  Fort 
Douglas  ? 

Boucher. — All  I  heard  was  that  while  down  they 

would  get  their  fort  again,  and  the  provisions 

which  had  been  taken  from  them,  but.  J  do  not 

know  what  was  their  object  unless  it  was  to  take 

^  the  provisions. 

Attorney  General. — ^Did  Mr.  Grant  never  com. 
niunicate  to  you  what  his  intentions  were  ? 

Boucher. — No,  he  never  did.  I  know  that  his 
directions  from  Mr.  Macdonell  were  to  go  below 
some  distance,  and  wait  there  for  the  arrival  of 
the  canoes. 

Attorney  General-^  A.nd.  if  you  had  not  been  at- 
tacked,  you  really  believe  Mr.  Grant  HovXA.  have 
stopped  there  ? 

Boucher. — Yes,  I  certainly  believe  he  would 
have  followed  his  orders  by  stopping  till  canoes 
came,  either  from  above  or  below,  I  have  no  rea- 
son to  think  otherwise, 

Attorney  General-^Tio  you  know,  as  these  were 
his  intentions,  how  it  happened  that,  before  any 
notice  of  the  approach  of  governor  Semple  and 
his  party,  your  people  made  prisoners  of  some  of 
the  colonists  ? 

Boucher.-^No,  I  do  not  know  how  it  happened. 

Attorney  General-^But  you  know,  I  presume, 
that  prisoners  were  made  before  youi  people  saw 
governor  Semple's  party  ? 

Boucher. — Yes,  I  know  there  were  prisoners 
made,  because  I  saw  them,  but  I  do  not  Know  by 
whom  they  were  made  so.  I  saw  two  women  and 
one  man.  I  can  not  positively  say  they  were  pri- 
soners, but  I  understood  they  were.  I  saw  one  at 
a  freeman's  house,  who  is  now  here,  and  can  telJ 
you  more  about  it. 
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Aitomey  General  ■ — T  ask  you  again,  was  yoa 
not  told  before  you  went  away  tliat  the  party  were 
going  to  make  prisoners  of  the  colonists,  and  thus 
break  up  the  colony  ? 

J3owdAer.— No,  I  was  not  told  so.  I  never 
heard  that  they  were  going  to  take  prisoners. 

Altorney  General.^-^lla,\e  you  never  told  any 
body  so.  V  •       .  * 

Bouchef, — I  never  told  any  body  so. 

Attorney  General. — Do  you  recollect  what  you 
said  upon  this  subject  when  you  was  before  Mr. 
Mondelet  ? 

Mr,  Sherwood.-^l  will  not  let  him  answer  that 
question,  or  give  any  information  of  what  passel 
before  Mr.  Mondelet.  Indeed  I  am  rather  sur- 
prised, after  the  opinion  of  tha  Court  expressed 
on  the  trial  of  Boucher  and  Brown,  when  this 
same  declaration  was  attempted  to  be  made  evi- 
dence and  withdrawn  by  Mr.  Attorney  General, 
that  he  should  desire  to  examine  Boucher  upon  it 
for  the  purpose  of  making  that  sam'?  declaration 
evidence  against  the  accessaries  which  he  was  pre- 
vented from  using  against  the  principal  who  ac- 
tually made  it.  Nothing  that  passed  before  Mr. 
Mondelet  shall  be  made  evidence  here. 

Attorney  General. — Did  you  never  to  any  body 
say  that  the  intention  of  your  party  was  to  reduce 
the  fort  by  famine  ?  .  ~ '■     r  " ' 

Mr,  Sherwood, — If  you  ever  said  any  such  thing 
to  Mr.  Mondelet  you  have  no  occasion  to  tell, 
indeed  you  must  not  mention  any  thing  you  may 
have  said  before  Mr.  Mondelet. 

Attorney  General. — I  ask  you  if  in  the  presence 
of  any  other  person  than  Mr.  Mondelet  you  have 
not  said  that  the  intention  of  your  party  was  ta 
reduce  it  bv  famine  ? 
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Bouchcr.-A  waH  once  asked  by  Mr.  Stuart  at 
the  same  time — 

Mr.  ShiTXvoorL — The  witness  is  improperly  led 
to  mention  the  name  of  Mr.  Stuart.  1  have  the 
highest  resptct  for  tiiat  gentleman.  His  name 
ought  not  to  be  called  in  question.  I  object  to 
the  indelicate  course  taken  by  the  Crown  in  this 
part  of  the  cross  examination. 

AtlonitTj/ GeneraL-^D'iA  you  never  ip  the  pre- 
sence of  any  other  person  say  that  the  object  of 
your  party  on  the  19th  June  was  to  staive  the 
ibrt  into  a  surrender. 

Boucher. — I  do  not  believe  I  ever  said  so. 

MICHKL  MARTIN,  ^worw.    Ej^amined  throvgh 
the  inkrpi  titer  bij  Mr.  Sherwood 

Mr.  SheruooJ. — Was  von  at  Portage  des  Prai- 
ties  in  June  1S1(),  when  the  party  set  on  to  carry 
provisions  to  meet  the  canoes,  which  at  that  sea- 
son are  expected  from  Montreal  and  the  interior. 

Martin. — Yes,  I  was  there ;  1  was  one  that 
went.  Our  orders  were  to  go  by  Fort  Douglas, 
at  as  great  a  distance  from  it  as  possible,  and  we 
did  so. 

Mr.  Shemoad. — Why  were  you  told  to  pass  at 
a  distance  from  Fort  Dou^as  ?  do  you  know  of 
^ny  reason  ? 

Martin — It  was  to  prevent  our  losing  the  pro- 
visions we  had  with  us,  and  to  avoid  being  insult* 
ed.  We  had  two  cart-loads  of  provisions  for  our 
gentlemen  whom  we  were  to  wait  for  below.  1 
^was  in  the  battle  of  the  19th  June  with  the  Hud- 
son's Bay  people.  The  Hudson's  Bay  people  fired 
first  i  they  fired  two  shots  before  we  fired  any,  for 
I  saw  them.     1  did  not  hear  Boucher  ordered  t» 
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go,  but  I  saw'niiw  as  he  was  ^omg-,  and  I  saw 
Jim  when  he  had  got  up  to  Mr.  iSemple ;  and, 
whilst  he  was  very  near  Mr-  Semple,  1  heard  and 
saw  a  gun  fired,  and  I  know  it  was  by  tlie  Hud- 
son's 3ay  party,  because  I  saw  the  smoke. 

Afr,  ahefwood. — Had  you  any  invention  to  do 
any  harm  to  the  settlement  Mlien  you  set  off  from 
Portage  des  Praii  ies  ? 

AlartiTif-^NonG  whatever  ;  we  did  not  think 
of  it.  ♦ 

Mr.  Sherwood.-^Aftei'wards,  when  the  settlers 
were  in  your  powei-,  did  you  do  them  any  harm  ? 

Martin.— ^^Ot  I  am  sure  we  did  not, 

Mr.  Ljhcrxvood. —  Had  you  any  intention  of  at- 
tacking the  settlement,  or  Mr.  ISemplc,  if  he  had 
not  attacked  you  ? 

Martin,- — No,  that  I  am  sure  we  had  not;  if 
he  had  not  come  out  to  us,  we  should  not  have 
gone  to  him.  ;i»v^v5   ^    ■>  .^v? 

Mr,  S/iet^Qod,~^You  are  a  Christian,  I  presume, 
and  have  been  baptised,  have  you  not  ? 

Martin.-^l  am  ^  christian,  and  was  baptised  in 
Lower  Canada. 

ROBERT  HENRY,  Esqidre,  swort^,    ilxdmined 
hy  Mr.  tiherwood, 

Mr.  Henry. — I  left  Montreal,  as  soon  as  the 
ice  broke  up  in  1816,  in  company  witH  Mr.  Mc- 
Leod,  Mr.  McKenzie,  Mr.  Misani,  and  Mr. 
Brumby,  to  go  to  Fort  William.  From  Fort  Wil- 
liam we  were  to  go  into  the  interior  j  our  object 
in  going  there  w^s  to  secure  provisions  for  oui^ 
traders  and  servants,  as  we  had  great  reason  to 
apprehend  that  they  would  be  taken  from  us,  or 
be  attempted  to  be  taken  from  us,  as  they  had 
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been  in  1811.  We  had  the  usual  assorlment  of 
goods  taken  up  into  that  counfry  with  us,  amongst 
them  were  sonie  equipments  of  course.  We  got  a 
piece  of  ordnance  at  Bas  de  la  Riviere,  where 
we  stopped  on  our  way  up,  as  we  usually  obtain 
pur  provisions  there. 

Mr,  Sherwood. — Did  you  get  them  as  usual 
this  time  ? 

Mr.  Henry. — No,  and  so  we  were  determined 
to  take  all  the  people  we  jould  muster,  and  go 
up  and  ascertain  the  reason.  We  had  to  pass 
Fort  Douglas  on  (.1  .route  from  Bas  de  la  Riviere, 
and  having  heard  that  we  were  not  to  be  allowed 
to  go  by  it,  we  took  these  precautions  to  protect 
ourselves.  Our  object  was  to  avoid  hostilities,  if 
possible,  but  at  all  risks  to  defend  our  property 
and  our  persons,  if  attacked.  We  had  no  wish  to 
iiiterfcie  with  Fort  Douglas,  but  we  were  deter- 
mined not  to  be  prevented  from  passing  it,  and  pur- 
suing our  commerce.  If  they  would  not  let  us  do 
it  peaceably,  it  was  their  fault  if  any  thing  hap- 
j>ened.  We  intended  to  pass  by  dayrlight,  and  to 
go  by  Fort  Douglas  singing,  and  if  they  did  not 
molest  us,  we  had  no  wish  to  say  any  thing  to 
them,  but  if  they  did,  we  wore  determined  to  de- 
fend our  persons  and  property  to  the  last^ 

Mr.  5Aerwpo</.'— Did  you.  Sir,  on  your  route, 
meet  any  of  the  defendants  ^  Mr.  McKenzie,  1 
b'  lleve,  accompanied  you  from  Montreal  ?      ^^ ^^ 

Mr.  Ucnrij. — Mr.  McKenzie  went  with  us  fi  om 
Montreal,  and  in  the  course  of  the  route,  I  met 
most  of  the  other  gentlemen  ;  I  believe  all. 

Mr.  Sherwood. — I  will  not  question  you,  Sir, 
at  all  about  the  affair  of  the  19th  June,  but  I  will 
ask  you  if,  after  that  time,  you  saw  a  Mr.  Pam- 
brun  in«Dompany  of  those  gentlemen  ?   r^is^tr^Y  « 
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Air*  Henry. — Yes,  I  often  saw   Mr.  Pambrun 
at  table  with  those  gentlemen  j  I  have  seen  him  * 
frequiently.  ' 

Mr.  aherwood.—'Ti'iA  you,  Sir,  consider  those ' 
gentlemen*    or   any   of  tlienij   us   acce«isartes  to 
murder  ? 

iV/r.  i/ewry.— No,  that  I  did  not.  I  should 
have 'been  sorry  to  have  been  in  their  company  if 
1  had  done  so.  >  # 

Mr.  Sherwood. — Mr.  Pambrun  has  told  us  he 
does  consider  them  so.  Pray,  Sir,  did  you  see 
any  reluctance  in  Mr.  Pambrun  to  partake  of  the 
hospitalities  of  your  table  along  with  those  gen- 
tlemen ? 

Mr.  Henry. — No,  certainly  not.  If  he  had 
had  any  ohjection,  no  body  would  have  forced 
him  to  dine  with  them.  i«  .>  ,.  'a. 

4/r.  Sheruood. — Do  you  happen  t()  kndw  whe- 
ther the  North  West  Company  ever  granted  this 
Mr.  Pambrun  any  favours,  as  h^  considered  them 
at  thfe  tim^  ? 

Mr.  Henry.-rl  know  that  he  received  many 
favours  from  the  company,  for  which,  at  the  time, 
lie  appeared  grateful.  I  know  the  company  ex- 
erted theniiselves  relative  to  his  half-pay,  and  I 
believe  it  is  o>ying  to  their  exertions  that  he  now 
receives  it, 

Mr.  Slierwood. — And  he  evinces  his  gratitude 
by  presuming  ;you  are  a  set  of  murderers,  or  ac- 
cessaries to  murder,  and  says  he  considers  himself 
disgraced  by  sitting  at  the  same  table  with  his 
benefactors. 
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Cross  examinaliqn  by  the  Solicitor  Gencf'al. 

Solicitor  General. — I  think  you  said.  Sir,  that 
neither  you,  nor  the  party  with  you,  had  any  in- 
tention to  molest  Fort  Douglas  ?         -     ,.    ;    > 
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Ji/r.  Henrj/. — ^^I  have  said  we  ha4  no  intention 
to  molest  it,  nor  had  we  any  design  of  doing  so. 

Solicitor  Genera/.— Have  you  any  recollection 
of  ever  writing  q,  letter,  in  which  a  very  different 
sentiment  was  expressed,  but  expressing  your  sa< 
tisfaction  at  finding  it  already  taken  ?  do  you  re- 
collect writing  such  a  letter  to  a  Mr.  Henry. 

Mr.  Henry. — I  do  not  recollcpt  that  I  did,  but 
I  may  have  said  to  Mr.  Heiiry  in  a  letter  that  \ 
was  glad  it  was  already  taken,  I  will  not  say  that 
I  have  not. 

^  Solicitor  General. — But  you  are  quite  sure  that 
you  and  your  party  had  no  intention  of  attack, 
ing  it  ? 

Mr.  Jlenry. — If  they  did  not  attack  us,  we 
had  no  intention  of  molesting  them,  but  if  they 
did  interfere  with  us,  we  were  determined  to  de- 
fend ourselves  to  the  last, 

^'  SoUcit»r  General.^r^Y ou.  appear  to  have  been 
prepared  for  an  attack  ? 

Mr.  Henry. — Tlie  impression  upon  my  own 
mind,  and  I  believe  upoii  others  too,  was  that  w^ 
should  not  be  permitted  to  pass  without  being  at. 
tacked,  and  therefore  I  thought  it  best  to  be  pre- 
pared, but  it  never  was  our  intention- to  molest 
them,  though  we  were  prepared  to  resist  ^iny  out- 
rage  committed  upon  us,  and  it  might  be  in  this 
way,  if  I  did  write  it,  that  I  said  I  was  glad  that 
Fort  Douglas  was  taken  already,  I  might  have 
forgotten  to  explain  myself  fully.  It  was  confi- 
dently  expected  that  we  should  be  attacked  at 
Fort  Douglas,  and  Mr.  Henry  living  at  a  distance, 
J  might,  in  writing  hastily  lo  him,  have  said  that 
I  was  glad  it  was  already  taken,  meaning  I  was 
glad  we  had  no  difficulty. 

Solicitor  General. — Do  you  recollect,  when  at 
Fort  William,  writing  to  a  person  at  Fond  du 
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Lac,  to  raise  tlie  Indians  in  that  quarter,  to  march 
to  Red  River,  to  meet  you  there  upon  your  ar<», 
rival  ? 

Mr,  Henry. -^1  did  write  such  a  letter,  and  my  ♦ 
reason  for  doing  so  was,  that,  il'  our  provisions 
were  taken  from  us,  and  we  were  not  permitted  to 
carry  on  our  trade,  they  too  would  sufler  as  well 
as  ourselves,  and  I  thought  if  a  strong  party,  ca- 
pable of  defending  ourselves,  and  carrying  our 
point,  were  seen  by  the  Hudson's  Bay  people,  it 
might  prevent  our  being  attacked,  and  if  it  did 
not,  we  should  be  better  prepared  to  defend  our- 
selves. 

Solicitor  GeneraL-^This  was  before  Lord  Sel-  . 
kirk  took  possession  of  Fort  William,  I  presume  ? 

Mr.  Henry. — Yes,  it  was.      ' 

Re'edamined  by  Mr.  Livius  Sherwood. 

Mr.   Livius  Sherwood. — Though  before  Fort 
William  had  been  taken,  it  was  not  before  Fort ' . 
Gibraltar  had  been  taken,  I  believe,  nor  before  * 
the  express  had  been  stopped,  and  his  letters  tak- 
en from  him,  that  you  wrote  to  Fond  du  Lac  ? 

Mr.  Uenry.'^It  was  after  we  had  heard  that 
Fort  Gibraltar  had  been  taken,  and  that  our  ex- 

J>ress  had  been  made  a  prisoner  and  robbed  of  his 
etters,  and  from  these,  jtpprehending  that  further 
aggressions  \VouId  be  committed,  and  that  our 
provision^  would  be  prevented  from  coming  down 
the  Assiniboin  river,  we  did  this,  and  although  < 
we  went  up  with  a  strong  party,  and  with  arms, 
they  were  only  to  act  in  self-defence.  ^     . 

Re-examined  by  the  Solicitor  General. 

Solicitor  General — Are  not  you,  or  were  not 
you,  indicted  for  this  offence  at  Montreal,  or  in 
the  Province  of  Lower  Canada  ?  , 
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-  Mr,  tlenrif,'^!  do  nbiUnow  that  I  am.    I  be. 
lieve  not. 

JAMES  LEiTH,  EsquirCt  morn^    Ejcamincd  by 

Mr.  Sherwood, 

'  Mr,  Leiihi-^On  the  iath  June»  1816,  a  num- 
ber of  the  North  Weat  gentlemen  came  to  my 
post  at  Rainy  Lake,  and  amongst  them  some  oV 
the  present  defendants. 

Mr,  Sherwood, — YoUj  Sir,  1  believe,  are  a  part, 
ner  of  the  North  West  Company,  and  are  ac- 
quainted  with  the  nature  of  their  trade  ? 

Mr,  Leith, — I  am  a  partnei,  and  have  a  know, 
ledge  of  the  mode  in  whicli  the  busintss  is  con- 
ducted. .      ' 

Mr,  Sherwood.'^You  haVe,  Sir,  in  your  em- 
ploy  a  great  number  of  servants  of  different  grades. 
Do  you  clothe  them  all,  or  furnish  them  with 
wlmt,  I  believe,  you  are  accustomed  to  call  e- 
quipments  ? 

Mr*  Leith. — 'They  are  all  furnished  with  what 
we  call  equipments  by  the  company^  and  some 
with  double  equipments,  but  all,  whether  clerks 
or  voyageurs,  have  equipments  found  them  by 
the  company. 

Air,  Sherwood, — What  number  of  equipments 
do  you  dispose  of  annually  ? 

Mr,  £f?i7A.— I  can  not  say ;  but  they  amount 
to  some  hundreds. 

Mr,  Sherwood, — Did  you  go  on  with  these  gen- 
tlemen to  Red  River,  and  take  with  you  what 
people  you  could  spare  ? 

Mr.  Leith. — Yes,  1  did  accompany  them,  and 
my  people  and  a  number  of  Indians  went  also. 

Mr,  Sherwood. — You  doubtless  knew  their  in- 
tentions well ;  will  you  please  to  tell  us  what  their 
objecls  were  ?  m 
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Solicitor  General. — This  gentleman  may  tell  us 
what  influenced  him,  but  what  they  might  tell 
him  their  intentions  were,  can  be  no  evidence. 

Mr.  Sherwood. — Have  the  goodness,  Sir,  to 
tell  us  what  led  you  and  your  party  to  go  to  Red 
River  ? 

Mr,  Leith. — In  March,  or  April,  1  received 
letters  informing  me  that  Mr.  Duncan  Cameron 
and  Seraphim  Lamarre  ware  taken  prisoners,  and 
that  the  general  report  was  that  Fort  Gibraltar 
was  to  be  attacked  in  the  Spring.  I  forwarded 
the  information  by  express  to  the  agents  and  part- 
ners of  the  compny.  I  afterwards  learned  that 
Colin  Robertson  and  a  party  had  taken  it,  and 
also  that  we  were  not  to  be  permitted  to  pass  up 
the  Assiniboin  and  Red  Rivers.  Knowing  that 
hundreds  of  our  servants  must  be  starved  if  this 
was  submitted  to,  we  determined  to  go  in  consi« 
derable  force,  and  see  whether  we  were  to  be  pro- 
hibited trading  or  not,  and  also  to  make  the  ne- 
cessary arrangements  for  preventing  disappoint- 
ment in  future.  We  had  undoubtedly  no  other 
intention  than  to  go  quietly,  if  we  were  not  mo- 
lested, but  we  were  determined  not  to  submit  to 
any  attempts  to  hinder  us  from  passing  quietly,  and 
we  were  in  hopes  that  by  taking  a  large  force  we 
should  induce  them  not  to  molest  us  in  our  paS' 
sage.  We  stopped  in  our  way  at  Bas  de  la  Ri- 
viere, and  there  two  of  the  boats  took  in  a  piece 
of  ordnance  each,  and  we  then  proceeded  on  our 
route,  wishing  to  meddle  with  nobody,  but  deter- 
mined not  to  be  prevented  from  proceeding  up  the 
river,  which  we  considered,  as  the  great  high 
way  of  the  country,  we  had  a  right  to.  If  we 
were  obstructed  we  determinert  to  defend  our 
riffht  at  tl'.e  risk  of  our  lives. 
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Cross  examination  conducted  htf  the  Solicitor 
,i  General, 

Solicitor  General. — There  were  cannon  at  Bas 
de  la  Riviere  which  you  took  with  you  ? 

Mr,  XeiVA.— Yes,  we  took  two  pieces  of  ord- 
nance. 

Solicitor  General. — Do  you  know  where  they 
came  from  to  Bas  de  la  Riviere  ? 

Mr.  Leith. — No,  I  do  not.  I  only  know  that 
they  were  there,  and  that  wc  took  them  with  us. 

Solicitor  (jrener^/.— Have  you  no  knowledge 
tliat  they  had  heen  taken  from  the  colony  at  Red 
River  ? 

Mr.  Leith. — I  can  not  say  whether  they  were 
or  were  not.     I  know  nothing  about  them. 

The  Hon.  WILLIAM  McGlLLIVRAY,  rnorii. 
, .  .Examined  by  Mr.  Sherwood, 

Mr,  Sherwood. — You,  Sir,  are,  I  believe,  the 
senior  partner  of  a  very  extensive  commercial  e- 
stablishment  called  the  North  West  Company  trad- 
ing into  the  Indian  country  ? 

Mr.  McGillivray, — I  am  senior  partner  of  that 
company, 

Mr,  Sherwood. — Is  it  the  duty  of  the  gentle- 
men stationed  in  the  interior  to  give  you  notice 
if  any  thing  particular  occurs  near  their  respective 
posts? 

Mr.  McGillivray. — It  is  their  duty  to  do  So. 

Mr.  Sherwood, — In  the  early  part  of  1816  did 
you,  Sir,  receive  any  information  from  the  Red 
River  country  ? 

Mr.  McGillivray. — About  the  end  of  March, 
an  express  arrived  at  Montreal  with  letters  from 
Red  River,  brought  by  one  la  Gimoniere.  Their 
contents  were  public  enough,  viz.  that  Fort  Gib- 
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raltar,  one  of  our  stations  on  the  Red  River,  had   \ 
been  taken  by  Lord  Selkirk's  people  in  October    ' 
181^  ;    that  Mr.  Duncan  Cameron,  one  of  our 
partners,  and  a  clerk,  had  been  taken  prisoners, 
and  threats  were  made  use  of  that  all  the  rest  of 
our  posts  should  be  taken. 

Mr,  Sheru  'orf.— Will  you  relate  any  measures 
of  precaution  that  were  taken  to  prevent  or  coun- 
teract the  inconveniences  threatened  by  this  and 
similar  conduct  ? 

Mr.  McGilUvray. — To  do  so  will  lead  me  into 
rather  a  long  statement,  as  there  are  a  variety  of 
circumstances  connected  with  the  transactions  of 
that  time,  that  it  will  be  necessary  to  explain,  so 
as  to  enable  the  whole  to  be  understood. 

Mr.  Sherwood. — It  is  very  important.  Sir,  that 
we  should  have  the  information  you  refer  to. 
Will  you  therefore  give  us  a  succinct  narrative  of 
what  measures  were  taken  in  consequence  of  the 
communication  you  received  from  Red  River,  or 
indeed  any  information  which  you  may  consider 
calculated  to  throw  a  light  upon  the  transaction 
of  the  19th  June,  1816. 

Mr.  McGillivray. — In  the  early  part  of  1816, 
and  particularly  after  receiving  the  information  I 
just  now  alluded  to  from  Red  River,  we  became 
apprehensive  that  the  same  game  would  be  played 
again,  which  had  been  played  in  1814,  for,  owing 
to  these  seizures,  and  the  enemy  being  in  posses- 
sion of  the  communication  from  Upper  Canada, 
which  prevented  the  agents  of  the  North  West 
Company  from  forwarding  provisions  as  usual,  our 
stock  had  been  reduced  so  low  at  the  depots,  tliat 
we  were  left  greatly  dependant  on  the  quantity  to 
be  collected  in  the  interior  country,  and  the  se- 
curing it  became  an  object  of  the  greatest  impor- 
tance to  us. 
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Mr.  Sherwooi. — It  was  in  1814  that  your  pro, 
visions  were  seized  in  various  places,  and  under 
tlie  assumed  authority  of  Mr,  Miles  Macdonell,  I 
believe  ? 

Mr,  McGillivray. — They  were  taken  in  that 
year  principally,  and  it  was  to  that  I  referred; 
for  their  captures,  in  conjunction  with  the 
circumstances  of  the  war  with  the  United 
States,  had  reduced  our  stock  very  low,  indeed 
so  low  that,  unless  considerable  precaution  was 
used,  many  of  our  most  distant  posts  might  be 
exposed  to  starvation.  After  numerous  consulta- 
tions among  our  partners,  it  was  determined  to 
send  an  agent,  and  as  many  of  our  partners,  and 
of  the  clerks,  as  qould  be  spared,  into  the  inte- 
rior, in  order  to  protect  the  provisions  in  case 
they  shonld  be  attacked.  My  fear  was,  that  the 
plan  laid  some  time  before  for  our  destruction  by 
depriving  us  of  cur  supply  of  provisions,  might  be 
carried  into  effect,  and  also  that,  unless  our  people 
farther  in  the  interior  than  Red  River,  received 
timely  notice  of  the  capture  of  Fort  Gibraltar,  o^ir 
furs  might  also  be  stopped. 

Mr.  Shetwood. — Had  you.  Sir,  any  communi- 
cation with  government  on  the  subject  of  afiairs 
in  the  Indian  country  ?  7      . '  ?; 

Mr.  McGilUvrai/,' — I  had.  Upon  receiving  in- 
formation officially  from  his  Excellency  Sir  Gor, 
don  Drnmmond  of  the  intention  of  the  govern- 
ment to  furnish  Lord  Selkirk  a  body-guard  from 
the  military,  I  remonstrated  against  it,  and  point- 
ed out  what,  in  the  exasperated  state  of  the  coun- 
try, I  feared  would  be  the  consequence  of  such  a 
step.  I  should,  with  my  knowledge  of  the  Indian 
country,  have  thought  myself  highly  criminal,  if 
.1  had  not  called  the  attention  of  government  to 
what  was  going  on,  and  what  I  foresaw  would  be 
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the  result  of  the  measures  which  were  pursuiag, 
)but  unfortunately  my  representations  were  not  at- 
tended to  in  time. 

Mr,  Sherwood, — Upon  the  subject  of  military 
protection  or  countenance  being  given,  did  you 
make  any  representation  to  Sir  Gordon  Drum- 
mond  ?  ■        '^  *^- '  •^-■"  .^^'^■^\^!t-J0&',-^:^  -^  . ' 

Mr,  McGillivrai/i-—l  did,  and  my  reason  for  do^ 
ing  so  was  this ;  I  knew  what  the  consequence 
would  be  to  the  traders  in  the  Indian  country,  if 
once  the  Indians  were  persuaded  that  one  compa- 
ny was  peculiarly  protected  by  government,  or 
had  any  exclusive  privileges,  and  I  was  fearful 
that  the  circumstance  of  a  body-guard  being  fur- 
nished to  his  Lordship,  might  be  used  so  as  to  in- 
duce the  Indians  to  believe  that  the  exclusive 
protection  of  government  was  given  to  his  party. 

Mr.  Sherwood, — Did  you,  Sir,  apply  to  gov- 
ernment to  nominate  some  person  to  go  into  the 
Indian  territory  and  report  the  state  of  affairs  ?   -^ 

Mr,  McQillivray. — I  did.  We  had  been  ac- 
customed to  protect  our  own  trade,  indeed,  till 
lately,  it  was  very  little  protection  that  it  required. 
Fearing  the  use  that  might  be  made  of  this  milita- 
ry guard,  I  thought  it  highly  necessary  that  we  al- 
so should  have  some  proof  of  the  protection  of  go- 
vernment being  equally  extended  to  us  as  to  others, 
and  I  therefore  made  application  to  Sir  Gorden 
Drummond  to  give  leave  of  absence  to  two  officers 
of  respectability,  that  they  might  accompany  our 
partners  to  the  interior  country  in  order  to  enable 
us  also  to  say  to  the  Indians  that  we  had  the  pro- 
tection of  government  as  well  as  our  opponents. 
Permission  was  accordingly  given  to  Lieutenants 
Brumby  and  Misani  to  accompany  our  gentlemen, 
and  at  the  breaking  up  of  the  ice,  every  thing  hav- 
ing been  previously  prepared,  they  left  Montreal. 
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Mr,  Skerwood.'^'Did  you  accompany  these  ofll. 
cers  yourself,  Sir  ? 

Mr,  McGiUivary, — No,  I  remained  at  Montreal 
until  my  usual  time  of  setting  out  for  Fort  William, 
I  arrived  at  St,  Marias  on  the  17th  June,  and  there 
I  received  letters  from  Mr.  Leith  and  others,  giv- 
ing accounts  of  the  depredations  committed  at  the 
Red  River  by  Lord  Selkirk's  people. 

MVf  Sherwood. — And  for  the  reasons  you  have 
stated  you  made  the  various  representations  to 
His  Majesty's  Government  on  the  subject  of  In- 
dian  affairs?        -  ;  .     -•   r  ? 

■r:  Mr.  McGilikrai/.'^Yes,  as  far  as  I  remember, 
those  were  the  reasons.  With  my  experience  for 
thirty  years  in  that  country,  I  should  have  consi. 
dered  myself  as  inexcusable,  if  I  had  not  endea- 
voured to  call  the  attention  of  government  to 
what  was  the  actual  state  of  affairs  there,  and  I 
can  only  regret  that  my  representations  were  not 
earlier  attended  to.  .     •      • 

Solicitor  General. — I  am  sorry,  iny  Lords,  to 
make  any  opposition  to  Mr.  McGillivray's  relating 
every  thing  which  he  considers  important  to  the 
gentlemen  in  whos'^  behalf  he  is  brought  forward 
as  a  witness,  but  the  detail  of  facts,  into  which 
the  questions  of  the  learned  counsel  have  led  him, 
can  not  be  considered,  I  think,  as  any  way  con- 
nectcd  witli  the  cause  at  present  under  trial,  and 
therefore  ought  not  to  be  continued. 

Mr.  Sherwood. — The  preliminary  questions 
which,  for  the  purpose  of  letting  the  jury  clearly 
understand  the  case,  I  thought  it  expedient  to 
put  to  Mr.  McGillivray,  are  finished,  and  I  pro- 
ceed immediately  to  points  that  have  already  been 
given  in  evidence.  My  first  object  will  be  to  ex- 
plain how  it  happened  that  equipments  were  giv- 
en to  tlie  servants  ot'ii  company  who  are  constant- 
ly acci'-Ptomed  to  cioihe  the  whole  of  their  very 
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nUtiie^otis  servants ;  a  dif cumstance  albout  wliicti  a 
great  deal  of  art  has  been  used.  I  believe,  Sir,  Mn 
McLeod  was  among  the  gentlemen  who  accom- 
l^anied  these  officers  whom  you  had  so  properly  ap- 
j<Ked  to  government  to  allow  to  visit  the  interior  ? 

Mr,  McGilHvraj/,-^Mr.  Archibald  Norman  Mc- 
Leod was  the  agent  of  the  company  who  went 
with  those  gentlemen^ 

Mr,  Sherwood. — Have  you  any  knowledge,  Sir, 
of  any  equipments  going  up  with  those  gentle- 
men? 

Mr,  McGillivray. -^Thert  Were  a  quantity  of 
equipments  about  thirty  or  forty  suits,  as  I  thinks 

Mr,  Sherwood, — Was  that  a  very  extraordinary 
circumstance,  that  canoes  going  to  the  interior 
should  take  up  equipments  ?  I  am  desirous  of 
knowing  whether  it  was  a  circumstance  calculated 
to  excite  surprise,  and  manifesting  some  improper 
design,  or  is  it  a  usual  occurrence  ?      ^ ' 

Mr,  McGillivray, — It  is  a  very  common  occur- 
rence ;  so  common  that  all  the  canoes  that  go  up 
take  more  or  less  of  them. 

Mr,  Sherwood.'^ln  the  veiy  extensive  com- 
mercial pursuits  of  this  respectable  company  of 
which  you  are  the  head,  I  presume  you  have  oc- 
casion to  employ  a  great  number  of  servants  of 
different  descriptions,  whom  I  believe  you  furnish 
generally  with  clothing  ? 

Mr.  McGillivray, — We  have  a  great  number  of 
persons  in  bur  employ,  in  different  situations,  as 
clerks,  voyage  urs,  and  in  other  capacities,  whom 
we  supply  indiscriminately  with  equipments  ;  they 
form  a  part  of  their  remimeration,  and  are  invari- 
ably supplied  by  the  company.       '       ':       .     ; 

Mr,  Sherwood, — Then,  Sir,  equipments  must 
form  a  very  considerable  item  of  expenditure  an- 
flnally  ? 
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Mr,  McGiUivray, — They  do.  It  amounts  to  si 
lieavy  sum. 

Mr,  Sherwood, — Have  you  a  knowledge  of  how 
many  hundred,  or  thousand,  suits,  (for,  so  exten- 
sive as  your  concern  is,  probably  they  amount  to 
thousands,)  are  required  annually  ? 

Mr,  McGUlivrai/,'— I  ca.n  not  say  j  but  it  is  a 
great  number,  and  they  are  attended  with  a  very 
heavy  expense. 

Mr,  S/ierwood, — What,  Sir,  is  the  food  princi. 
pally  depended  upon  for  the  supply  of  the  .traders  ? 

Mr,  McGillivrai/,'~^A  preparation  of  dried  buf- 
faloe  meat  called  pemican. 

Mr,  Sherwood, — Could  your  trade  be  carried' 
on  without  pemican  in  that  country  ? 

Mr,  McGUlivray,-^!  certainly  do  not  believe 
that  it  could. 

Mr,  Sherwood. — Is  it  from  fhe  Red  lliver  coun- 
try that  you  have  been  accustomed  to  be  supplied 
with  pemican? 

Mr,  McGillivrai/.-—h  is  from  there  we  have  al- 
ways drawn  our  supplies,  as  the  buifaloe  abounds 
on  the  extensive  plains  in  and  about  that  part  of 
the  Indian  country, 

Mr,  Shericood. — If  you  were  deprived  of  your 
ordinary  supplies  in  that  quarter,  is  there  any 
other  place  from  which  you  could  receive  them  ? 

Mr,  McGillivary. — There  is  another  place,  but 
it  is  at  a  great  distance,  and  the  bufialoe  are  not 
so  plentiful  as  in  the  neighbourhood  of  Red  Ri- 
ver ; .  we  always  have  been  accustomed  to  get 
them  from  here,  and  it  is  the  most  convenient,  be- 


ing- near  our  route. 


Mr,  Sherxvood. — Have  you  been  till  withm 
these  few  ycurs  accustomed  to  trade  in  the  Indian 
country,  upon  Lake  Winnipic,  and  the  rivers 
leading-  into  it  or  out  of  it,  without  molestation  or 
interruption  ? 
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,  Afi*.  McGilUvray»'-''We  have  to  my  own  know- 
ledge for  upwards  of  thirty  years. 

Mr,  Sherwood.— ^W ere  there.  Sir,  when  you 
first  went  into  that  country,  any  Hudson's  Bay 
traders  accustomed  to  visit  it. 

Mr^  McGilHvr^.'^TheTe'  were  not  any  es- 
tablished in  it,  nor  for  isome  years  afterwards ;  for 
at  least  eight  or  nine  years  after. 

Mr.  Sherwood— —l.hetx  to  j/otir  knowledge,  to 
go  no  farther  badk,  you  were  accustomed  to  trade 
ror  nine  years  iff  the  country  before  these  persons 
came  to  it  who  iiow  want  to  turri  yo\i  out  of  it  ? 

Mr.  'McGillivray, — It  was  nine  years  after  I  had 
been  used  to  trade  into  that  country  that  I  first 
Saw  any  Hudson's  Bay  people  on  the  Red  River. 

Cross-examination  cdndvicted  by  the  Solicitor  General. 

Solicitor  Getteral. — Are  yoU  stire  there  was  no 
intention  to  take  Fort  Douglas  on  the  part  of  the 
gentlemen  who  went  with  these  officers  you  have 
spoken  of  ? 

Mr.  McGillivray. '-'It  was  iiever  dreamt  of, 
they  had  no  such  design  I  am  sure. 

SoHcitor  GeneraL-^For  whom,  Sir^  were  these? 
blothes  jiarticularly  intendied  which  were  taken  up 
by  Mr.  McLeod  ? 

Mr;  McGillivray.— 'They  were  intended  for  the 
Bois-bruld  servants  of  the  Company,  I  believe,  but 
I  can  not  say  positively  that  they  were.  For 
the  space  of  two  years  previous  to  this  period,  I 
knew  there  had  been  a  contest  between  the  North 
West  Company  and  the  Hudson's  Bay  people  and 
Lord  Selkirk's  agents,  who  shoiild  most  attach  the 
bruits  to  theii*  interest  j  these  clothings  or  equip- 
ments w^ere  therefore  given  to  the  gentlemen  go* 
itig  up,  to  be  iipplied  discretional ly  as  thoy  mighfi 
best  conciliate  the  engages  or  natives  without  any 
.  .,.•    G  2       .- 
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restriction  wHiether  they  should  be  given  to  Whit^g 
or  bruits. 

Solicitor  Gfenerfl/.— Have  you  not  a  knowledse 
that  they  were  directed  to  be  given  to  those  wno 
had  been  the  most  active  in  opposing  the  Hud- 
son's Bay  Company  ? 

Mr.  McGillivray. — I  do  not  know  whether  any 
such  orders  were  given  pr  not.  I  did  not  hear  of 
any  such. 

Solicitor  General. — Had  you  afiy  reason  to  appre- 
hend such  a  dreadful  occurrence  as  this  from  any 
thing  you  had  heard  on  your  way  to  Fort  William? 

Mr.  McGillivr ay. —-Wiih.  the  experience  I  had 
in  Indian  aiiairs  for  upwards  of  thirty  years,  it  was 
impossible  not  to  foresee  that  some  dreadful  ca- 
tastrophe must  happen.  I  made  representations 
to  the  government  which  unfortunately  were  not 
attended  to  in  time,  and  the  melancholy  affair  of 
the  19th  June  took  place.  As  soon  as  I  knew  of 
our  fort  at  Red  River  being  taken  in  March,  which 
was  at  St.  Mary's  on  my  way  to  Fort  William,  1 
wrote  to  Montreal,  and  it  is  singular  that  at  the 
very  time  I  was  expressing  my  apprehensions 
of  the  dreadful  consequences  to  be  expected 
from  these  outrages,  the  battle  of  the  19th 
June  took  place,  of  which  I  was  informed  after 
my  arrival  at  Fort  William.  In  consequence  of 
my  letter  from  St.  Mary's,*  Mr.  Richardson,  at 

(*)  ThefoUomng  it  a  copy  of  tfut  above  metUionedUtter. 

-'"•  ,',<';■  *„^  St.Maries,  18th  June,  1816. 

Dear  Sirs,  , 

I  deem  the  rontents  of  the  packet  which  you  will  re^eive'here- 
with  to  be  of  sutTicient  importance  to  transmit  to  you  1^  an  express.  rac> 
cordiiigly  send  Mr.  Deasc  witli  it  for  the  greater  certainty,  and  in  order  tbtit 
no  time  may  be  lost  in  cominjEt  back. 

Tlie  violence  that  lias  been  committed  on  the  persons  of  Mr.  Cameron  and 
several  otliers,  as  stated  in  tlie  letters  of  Mr.  Leith  and  Mr,  Siverigfat,.withont 
even  the  shadow  of  any  legal  authority  ;  tlie  forcible  seizure  and  nbbery  of 
the  North  West  Company's  merchandise  and  eifects,  tlie  occu|>ying  of  their 
liouses  uud  stores  by  the  desperado,  Robertson,  and  his  associates,  ami  the  d«- 
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0iy  request,  proceeded  to  the  seat  of  government 
at  Quebec,  with  all  the  information  I  had  been 
able  to  obtain  upon  the  subject,  and  again  urged 
the  indispensable  necessity  of  appointing  an  officer 
clothed  with  sufficient  authority  to  keep  the  peace 
in  the  Indian  country  and  investigate  the  state  of 
things.* 

tentioo  of  odr  couriers  with  tlic  express  from  tlie  nortiiern  departments,  and 
no  doutlt  breaking  open  all  the  despatclies,  public  and  private.  All  tliese  are 
luch  acts  that  I  am  at  a  loss  to  apply  appropriate  terms  to  tliem.  Ood  knows 
what  may  have  taken  place  in  ttie  spring.  I  almost  tremble  (o  learn  the 
truth.  Our  people  will  certainly  defend  their  property  at  the  risk  of  their 
lires,  and  there  is  no  knowinpr  wliattbe  event  may  be.  And  if  any  attempt 
be  made,  as  is  talked  of  (which  lean  scarcely  believe,)  to  stop  the  highway, 
either  at  tlie  entrance  of  River  Winipic,  or  at  the  grand  rapid,  the  conse- 
4|tteDc»  will  be  serious  indeed.  From  what  has  already  taken  place,  it  is 
evident  tliat,  unless  government  interferes,  open  hostility  will  be  the  conse- 
quence, not  only  in  the  Red  River,  but  in  the  other  departments,  in  which  rase 
the  natives  will  doubtless  get  involved  in  the  quarrel.  To  prevent  such  a 
dreadful  catastrophe,  if  possible,  by  giving  the  earliest  intimation  to  govern- 
ment of  these,  transactions,  I  have  determined  on  sending  this  express,  and  I 
trust  Mr.  Riciiardson  will  be  able  to  spare  time  to  lay  a  representation  of  the 
business  iu  person  before  his  Excellency  the  governor  general.  The  inter- 
ference of  government  at  the  present  critical  juncture  of  affairs,  may  put  a 
stop  to  these  scenes,  at  least  for  the  ensuing  winter,  without  which,  I  am  ap- 
preliensive,  many  lives  may  be  lost. 

This  IS  the  first  time  tliat  we  have  troubled  government  with  our  com- 
plaints. We  have  long  submitted  to  the  most  villainous  calumnies  on  tha 
part  of  those  who  themselves  were  the  aggressors,  but,  things  have  now  com« 
to  such  a  length,  that  we  can  no  longer  act  entirely  on  the  defensive. 

It  is  needless  to  trouble  you  with  more  of  my  conjectures  on  tliis  unfortus- 
ate  business.  If  any  determination  is  taken  by  tlie  governor  general  to  put 
a  stop  to  their  violent  proceedings,  th?  season  still  affords  sufficient  time  for 
sendiiig  up  some  officer,  or  commissioner  to  act  in  the  King's  name,  should 
his  Excellency  deem  it  adviseable  to  adopt  such  a  measure. 

I  expect  the  canoe  will  be  at  Fort  William  in  thirty  days  from  this,  allow- 
ing the  crew  to  remain  a  few  days  at  Montreal. 


.i;  i.uf\it-'^   I  am 


Dear  Sirs, 


t^- 


(Signed) 

To  the  agents  of  the 
N.  W.  Co.  Montreal. 


Yours  &c, 

W.  McGILLIVRAY. 


(*)  In  consequence  of  the  application  made  to  government  on  this  oeeasion 
Sir  John  Slierbrooke  issued  the  proclamation  of  the  16th  July  1 8 16,  which  will 
1)8  found  iu  ttie  appendix,  letter  P.  Ftinted  copies  of  fbi*  proclamation  were 
immediately  sent  up  by  a  light  oanoe  to  Fort  William,  which  place  tliey  reach- 
ed on  the  23d  August',  but  it  was  then  unfortunately  in  the  possession  of  Lord 
Selltirk,  who  refusal  to  let  them  be  sent  into  the  interior  ;  and  though  after- 
wards, it  is  believed,  such  as  were  addressed  to  those  magistrates  for  the  In- 
dian territories  who  wtre  connected  witli  the  Hudson's  Bay  Company,  were 
forwanled,  those  addressitd  to  such  as  were  connected  with  tlie  North  Weft 
Company  were  detaintd  at  Fort  William. 


S^'Siifx. 


\.^«'-iii- 


1i.r» 


h. 


■-■iu. 


•■■r,^ 

■'^y- 


*,^,m.4>*' 


•I  n 


isa 


t';f- 


i>'       Be-examined  hif  Mr  Sherwood* 

Mr,  Sherwood* — How  long,  Sir,  have  the  Hud. 
9on's  Bay  Company  and  Lord  Selkirk  traded  into 
that  country  P 

Mr,  McQillivray. — The  Hudson's  Bay  Compa- 
ny were  accustomed  to  trade  there  before  the 
establishment  of  the  colony  by  the  Earl  of  Sel. 
kirk. 

Mr.  Sfierwood, — When  was  this  colony  be- 
gun? 

Mr.  McGiltivray. — It  was  begun  about  1812, 

Mr.  Sherutood.-rH&d  you  difficulties  with  the 
Hudson's  Bay  Company,  or  did  they  commence 
with  the  establishment  of  this  colony  ? 

Mr.  McGillivray. — ^We  had  no  extraordinary 
difficulties  till  the  establishment  of  this  colony  in 
1812;  X  do  not  say  there  were  pone,  but  there 
were  none  of  any  magnitude,  ^j  ;?j  *•  •     >   .•=*«?  ' 

Mr.  Sherwood-— Vrsy,  Sir,  do  you  know  a  Mr, 
Pierre  Pambrun,  a  half-pay  officer. 

Mr.  McGillivray, — Yes,  I  know  something  of 
him. 

Mr.  Sherwood. — You,  Sir,  I  believe,  have  ad, 
mitted  him  to  your  table.  Did  he  appear  to  think 
himself  disgraced  or  honoured  ]b>y  being  permitted 
to  take  his  seat  there  with  yourself  and  friends  ? 

Mr.  McGillivray^ — He  certainly  did  not  con- 
sider himself  disgraced  I  should  think. 

Mr.  Sherwood. — Did  you  ever  observe  any  re- 
luctance in  his  conduct  to  sitting  with  those  gen- 
tlemen  ? 

Mr,  McGilUvray.^^Assuiedly  not. 
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;OHN  THEODORE  MISANI,.  mom.     E^ 
amined.  by  Mr,  Sherwood, 

Mr,  Misani. — I  left  Montreal  in  the  ^ring  of 
18L6  to  go  to  the  Indian  country,  in  company  with 
Mr.  Archibald  Norman  McLeod,  Mr.  Alexander 
Mackenzie,  and  Mr.  Henry.  We  stopped  at  Fort 
U^illiam  and  we  found  Dr.  McLaughlin  there* 
We  left  him  at  Fort  WiUiam. 

Mr,  Sherwood, — Did  Mr.  Simon  Fraser,  or  Mr. 
John  McDonald,  accompany  you  ? 

Mr,  MisanL-r^^o,  they  did  not. 

Mr,  ^Acrwoorf,— Where,  in  your  route*  did  yon 
first  see  them  ? 

Mr,  MisanL-rrl  first  saw  them  on  my  return 
from  Fort  Douglas,  at  Riviere  aux  >f orts  ^  they 
had  come  from  their  winter>quarters. 

Mr,  Sherwood, — Was  it  possible  these  gentle- 
men could  have  come  from  Red  River  ? 

Mr.  Misani. — No,  because  I  must  have  met 
them  in  going  up,  as  I  merely  went  to  Fort  Doug- 
las, and  returned  immediately. 

Mr.  Sherwood. — Did  you  see  Dr.  McLaughlii)i 
after  leaving  him  at  Fort  William  ? 

Mr.  M«5fln«.— ^Yes,  I  found  him  also  ^t  Riviere 
aux  Morts  on  my  teturn.        »  *;  •  i  ^*  -"- 

Mr.  Sherwood. — You,  Sir,  I  believe,  in  conjunc- 
tion with  another  officer,  received  leave  of  absence 
at  the  solicitation  of  the  gentlemen  of  the  North 
West  Company,  to  enable  you  to  go  to  the  Indian 
country  to  report  the  actual  state  of  affairs  accord- 
ing to  your  observation  ? 

Mr.  Misani,-^Myse\f  and  Lieutenant  Brumby 
jreceiived  leave  of  absence  for  six  months.  I  know 
it  was  in  consequence  of  the  application  of  those 
gentlemefl,  and  I  saw  a  letter  to  Sir  Gordon  Drum- 
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mond  applying  for  leave  of  absence  to  be  granted 
us. 

Mr,  Hherwood^^-Do  you  recollect  seeing  Mr. 
Leith  on  your  route  ?  wa»  he  with  you.  at  Bas  de 
la  Kivi^re. 

Mr»  Misani ^Yes,.  I  saw  Mr.   Leith  on  the 

SOth  June,  at  Bas  de  la  Riviere. 

Mr.  SherwooiL^^WsLS  Mr.  McLeod  with  you 
there  ? 

Mr.  MisottL^-^'Xes,  Mr.  McLeod  accompanied 
us  there.  .   -  t- —       -  , 

Mr,  Sherwood. — Do  you  know  any  tiling  of  a 
meeting  of  savages  commonly  called  a  council, 
and  were  you  and  Mr.  Brumby  present  at  any 
such  council? 

Mr.  Misani.-^l  and  Mr.  Brumby  were  present 
at  a  council  held  at  Lake  la  Pluie,  Mr.  McLeod 
and  Mr.  Leith  were  also  present.     ,  ,  ...  *u  i 

Mr.  Sherwood.'^'W as  any  speecK  made  to  the 
Indians,  by  whom  was  it  made,  and  what  was  its 
purport  ? 

Mr.  Misani. — Mr.  McLeod  made  a  speech, 
through  the  medium  of  an  interpreter,  in  which 
he  explained  to  the  Indians  the  violences  which 
had  been  committed  at  Red  River,  and  at  Bas  de 
la  Riviere.  Mr.  McLeod  said  that  they  had  re- 
ceived news  of  Fort  Gibraltar  being  destroyed, 
and  that  they  would  hold  a  council  amongst  them- 
selves to  consider  what  was  best  to  be  done,  and 
the  result  should  be  communicated  to  us.  Mr. 
Leith  said  afterwards  that  they  had  determined, 
as  they  knew  that  cannon  had  been  planted  on 
the  banks  of  tiie  river  to  prevent  any  passage,  and 
that  the  lives  of  many  hundred  people  in  the  in- 
terior depended  upon  the  provisions  they  had  a- 
bove,  to  arm  themselves  and  go  to  fetch  those  pro- 
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visions ;  that  t!iey  would,  if  not  moTest^d,  pass  the 
settlement  singing,  and  return  in  the  same  way, 
but,  if  attacked,  they  were  determined  to  defend 
themselves.  The  same  was  aflerwardls  told  to  me 
by  Mr.  McLeod. 

Mr,  Sherwood, — Do  vou  know  that  these  gen- 
tlemen did  arm  in  self-defence  ? 

Mr,  Misanit — Yes,  I  know  they  did. 

Mr,  Sherwood. — Do  you  know  that  the  NortTi 
West  Company  have  many  hundred  persons  in  the 
wilderness  depending  upon  them  for  their  daily 
noiKrisbment  ? 

Mr,  Misani — Yes,  I  know  they  have  an  im- 
mense number  of  persons  in  their  employment 
through  the  Indian  country. 

Mr,  Sherwood, — You,  being  well  acquainted 
with  their  object,  did  you  consider  it  a  justifiable 
one,  and  did  you,  after  you  knew  their  apprehen- 
sions of  being  attacked  at  Fort  Doug^las,  continue 
willing  to  accompany  them  ?  '  '"'''* 

'  Mr,  KHsani, — Yes,  I  had  no  objection.  I  had 
said  I  would  go,  and  Isaw  no  reason  for  changing 
my  mind. 

Mr.  Sherwood. — You,  I  suppose,  had  no  inten- 
tion of  attacking  Fort  Douglas  ? 

Mr,   Misani,— ^Oy  I  had  nothing  to  da  with 

thcm/t"'*'''"'^^  ■•|§<.%.V*^.^*.*^^|j^'^;-•||..i.  ■  ■.  «   U..-..>  y^:*, 

Mr,  Sherwood. — But  if  they  had  attacked  you, 
you  probably  would  have  defended  yourself  ? 

Mr.  Misani. — Yes,  most  certainly,  if  attacked 
I  would  have  done  what  I  could  to  defend  my- 
self. 

HUGH!  BENNERMAN,  &»}om.     E.ramhed  by 

;    _,.:,r  Mr.  Sherwood. 
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Mr,  Sherwood. — Do  you  know  Michael  Heden 
who  has  been  examined  as  a  witness  in  this  case  ? 


# 


in 
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'  Aewitfrmaw.— Yes,  I  know  him  veiy  well. 

Mr,  Sherwood. — Did  you  ever  have  any  conver- 
iation  with  him  on  the  subject  of  the  battle  of  the 
19th  June,  and  what  did  he  tell  you,  and  where 
and  when  was  it  ?  . 

Bennerman, — I  saw  him  in  thts  town  of  York 
last  summer,  and  he  told  me  that  Mr.  Semple's 
party  fired  first. 

Cross  Examined  by  the  Attorney  General, 

Attorney  GeneraL-^Where  did  th*8  conversation 
take  place  ? 

Bennerman. — It  took  place  at  Ashley's,  and  we 
then  went  to  Hamilton's,  and  he  said  he  would  go 
to  Mr.  Mackenzie,  and  tell  him  the  whole  truth 
of  the  business^ 


Mrs.  WINIFRED  McNOLTY,  sworn, 
inedby  Mr,  Sherwood. 


Exam^ 


f^' 


Mr,  Sherwood.'— Atq  you  acquainted  with  Mi- 
'  chael  Heden,  the  same  person  who  has  been  about 
the  Court  for  some  days,  and  how  long  have  you 
known  him? 

Mrs.  McNolty. — Yes,  l  know  that  Michael 
lleden,  and  have  known  him  for  upwards  of  six 
years. 

Mr.  Sherwood,^-Woviid  yovt,  or  would  you  not 
believe  him  upon  his  09fh,  from  all  you  know  of 
him? 

Mr^.  McNoUy.-i^'i^o,  from  his  general  charac- 
ter, I  would  not.  *  - 

Mr.  Sherwood. — Have  you  at  any  time  had  any 
conversation  with  him  relative  to  the  afiair  of  the 
19th  June,  and  what  did  he  say  to  you  relative  to 
the  conduct  of  Mr.  Semple,  and  the  party  tliat 
were  with  him  on  that  occasion  ? 
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Mrs.  AicNolty. — IletoH  me  these  vvonls,  «'  wa 
<'can  not  blame  the  liaU-brecds,  i'ur  our  side  fired 
"first,  and  if  've  liad  gained  the  day,  we  should 
"  have  done  tue  s?.niie,  or  a«  bad,  to  them." 

Mr.  Skerxvood. — You  are  quite  sure  this  Mr. 
Michael  Heden  told  yon  that  ?  repeat  what  he 
said,  that  the  Court  may  distinctly  understand  it. 

Mrs.  McNolty. — I  am  (jnite  sure  that  it  was 
Michael  Heden  that  told  n)e  so  ;  he  said  "  it  has 
"  been  a  bad  business,  God  knows,  but  we  can  not 
'*  blame  the  half-breeds,  for  it  was  our  side  who 
*'  fired  first  at  them,  and  if  we  had  gained  the  day, 
<*we  should  have  served  them  the  same,  or  hav« 
"done  as  bad  to  them.**  '  , 
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CHARGE 


To  the  Jury  by  Mr,  Justice  Boulton* 


Gentlemen  op  the  jury, 


»;Ti, 


*♦ 


■  >.;. 


This  is  a  trial,  which  must  have  fastened 
1 1  itself  on  your  minds,  lam  sure,  from  the  very  ex- 
traordinary manner  in  which  it  has  been  conduct- 
ed, and  the  very  extraordinary  circumstances  that 
have  been  brought  before  you,  and  I  am  sorry  to 
say  that  the  greater  part  of  my  duty  wiil  be  to  en- 
deavour to  wipe  away  from  your  minds  any  im- 
pression which  evidence  unconnected  with  the 
charge,  may  have  produced.  The  principal  ques- 
tion, indeed  the  only  one  for  your  notice,  is,  whe- 
ther this  indictment  which  I  hold  in  my  Jiand,  is, 
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or  i^  not,  well  founded.     It  is  an  indictment  for 
murder,  charging  four  persons,  as  principals,  and  a 
number  of  others,  as  accessaries,  before  and  after 
the  i'act,  and  thus  embracing  all  the  varieties  which 
distinguish  the  charge  of  murder.     This  charge, 
thus  divided,  embraces,  not  only  different  points, 
but  the  evidence  applies  itself  to  different  particu- 
lars, and   diflerent  persons.     In  that  which  you 
Iiiive  heard  you  will  find  a  great  deal  that  does  not 
apply  at  all,  as  well  as  that  difiers  in  its  applica- 
tion.    Before  I  call  your  attention  to  the  testimo- 
ny, it  will  be  necessary  to  see  wlio  you  are  trying. 
You  have  not  before  you  any  of  the  principals,  but 
you   have  a  number  ok    accessaiies  before, .and 
af\er    the    ^ct.       By    tlie    indictmert,    1   per. 
ceive,  the  first  character  is  John  Siverigiit,  who  is- 
charged  as  accessary  before  the  fact  to  the  raur. 
der  of  this  unfortunate  Mi .  Semple,  and  there  are 
five  after,  viz.  Alexander  Mackenzie,  Hugh  Mc. 
Gillis,  John  McDonald,  John  iflcLaughlm,  and 
Simon  Fraser  j  Mr.  Siveright  is  then,  gentlemen, 
the  only  accessary  before  the  fact,  and  there  are 
six  after,  for  Siveright,  I  now  see,  is  charged  both 
before  and  after  the  fact.    The  charge  against 
them  is  that  of  murder,  in  various  degrees,  by 
helping  one  Cuthbert  Grant  to  commit  it,  or  re- 
ceiving him  afler  he  had  committed  it,  knowing 
he  had  done  so.     Having  before  you  the  charge 
and  the  persons  accused,  it  will  be  my  duty,  be- 
fore we  go  into  the  case,  to  eitplain  to  you,  as  well 
as  I  am  capable  of  doing,  the  law  connected  with 
the  right  of  putting  these  persons  on  trial.     The 
officers  of  the  Crown  could  not  have  put  them  on 
their  trial,  against  their  will,  till  he  had  convicted 
or  outlawed  some  of  the  principals,  as  they  are 
called  in  law,  but.  the  accused  themselves,  it  ap- 
pears, have  tlie  right  to  insist  upon  having  their 
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trials,  and  they  have  chosen  to  have  them,  but  al- 
tliough  they  have  chosen  to  be  put  upon  trial,  they 
can  not  be  liable  to  judgment  till  all  the  principals 
are  tried  or  outlawed.  If  convicted  they  must 
remain  in  gaol  as  long  as  there  are  any  of  the  per- 
sons accused  as  principals  to  be  tried.  I  mention 
this  to  you,  because  1  wish,  as  the  two  principals 
who  have  been  tried  have  been  acquitted,  that,  be- 
fore you  return  a  verdict  of  guilty,  you  should  be 
most  clearly  satisfied  of  the  indictment  having  been 
made  out  against  one  or  other  of  the  principals, 
as  well  as  against  the  gentlemen  who  are  before 
you.  I  wish  to  impress  this  strongly  on  yoifl 
minds,  because,  if  afterwards  the  principals  should 
be  tried  and  acquitted,  although  these  ])ersons  are 
found  guilty  by  you,  they  must  be  discharged ; 
that  is  some  of  them,  the  accessaries  before  the 
fact,  because  it  is  only  to  murder,  as  charged  iu 
the  iadictmeut,  of  malice  aforethought,  or  malice 
prepense,  ihat  there  can  be  accessaries  before  the 
fact.  There  are  various  species  of  homicide,  and 
instead  of  murder  it  may,  on  the  trial  of  princi*- 
pals,  turn  out  to  have  been  in  self-defence, 
or  there  may  be  other  circumstances  which  may 
remove  the  charge  of  murder  by  shewing  there 
was  no  malice  premeditated.  Now  to  judge  whe- 
ther this  was  murder,  or  whether  it  was  in  self-de- 
fence that  these  lives  were  taken,  you  must  bring 
your  minds,  as  well  as  you  are  able,  to  recollect 
the  evidence  on  the  part  of  the  defence,  which 
went  to  shew  that  Cuthbert  Grant,  and  the  others 
charged,  were  not  guiUy  of  murder,  but  that  it 
was  in  self-defence  that  this  dreadful  slaughter  took 
place.  AVhether  they  are  guilty  of  murder,  or 
manslaughter,  or  nothing  at  all,  it  being  in  self^i 
defence  that  it  happened,  it  will  be  for  you  to  say 
by  your  verdict,    And  then  you  will  have  to  re* 
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collect  that  it  is  accessaries  only  that  you  are  try- 
ing, and  say  iiow  llir  they  are  ffuiity  of  the  indict- 
nient.  Your  memory  will,  I  fear,  hardly  be  able 
to  recollect  the  testimony  of  so  long  a  trial,  and 
where  it  has  been  so  contradictory ;  for  it  is  right 
I  should  tell  you  that  a  great  deal  of  contradicto- 
ry evidence  has  been  oliered  on  both  siiles.  Tiie 
prisoners*  counsel,  with  great  ingenuity  and  earr 
nestncss,  endeavoured  to  prove  that  it  was  not  nial- 
ice  ])repense  that  occasioned  the  death  of  these 
unfortunate  people,  and  therefore,  could  not  be 
larder,  contending,  from  a  variety  of  circumstan- 
ces, that  a  state  of  contusion  and  war  existed  in 
that  cojmtry.  This  may  apply  to  two  or  three  of 
tiiem,  but  it  will  require  great  care  on  your  part  to 
diMinguish,  when  you  come  to  the  main  point  of 
this  unhappy  aftair,  viz.  whether  the  first  fire  came 
fjpm  Mr,  Semple  and  his  party,  or  from  the  other. 
There  is  great  confusion  and  difliculty  about  it, 
from  the  very  contrary  evidence  which  has  been 
given.  I'ii'st,  we  have  direct  evidence  that  it  came 
from  the  oilier  party,  and  that  Mr.  Holte  fell  by 
the  first  shot,  ami  Mr.  Semple  by  the  second ;  then, 
on  the  other  hand,  we  have  a  string  of  evidence 
to  the  contrary,  and  they  all  swear  it  came  from 
governor  JSemple's  party,  It  is  the  most  import- 
ant tiling,  in  criminal  trials,  to  weigh  the  evidence^ 
because,  believing  the  one  side  may  subject  a  man 
to  the  loss  of  his  life,  if  in  a  case  of  felony,  where- 
as, if  credit  is  given  to  the  other  side,  the  prisoner 
is  acquitted,  so  that  I  say  the  great  difficulty  in  all 
trials,  and  particularly  in  criminal  trials,  which  are 
so  serious,  is,  which  eviilence  is  to  be  believed 
when  witnesses  contradict  each  other.  These  ob- 
servations have  taken  up  a  greater  share  of  your 
time  than  I  intended,  but  I  hope  they  will  be  use- 
ful to  you.     I  have  no  hesitation  in  saying,  ger- 
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tiemen,  that  if  you  do  not  consider  the  evidence 
distinct  as  to  the  death  of  lAis  unfortunate  gen- 
tleman from   malice  prepense,  you  ought  not  to 
conviet,  and  if  you  think  it  took  place  in  self-de- 
fence on  the  other  side,  you  ought  also  to  acquit. 
According  then  to  the  evidence,  to  which  we  must 
now  look  J  on  the  one  side,  it  is  said  the  Bois-brules 
upon  seeing  Mr.  Semple  and  his  party,  galloped  up 
and  formed  a  sort  of  half-circle  round  these  ufortun, 
ate  people,  and  one  of  the  half-breed  party,  who 
was   tried  the   other  day  and  acquitted,  (a  cir- 
ciunstance  which  is  of  no  consequence  to  this  trir 
al)  came  out  from  among  them,  and  rode  up  to- 
wards Mr.  Semple,  and  some  conversation  passed 
which  I  dare  s.iy  you  will  recollect.     At  last,  by 
some  provocation  given  by  this  man,  governor 
Semple  caught  hold  of  his  bridle,  and  the  butt  of 
his  gun,  and  was  going  to  make  him  a  prisoner,  or 
called  ^o  his  men  to  make  him  so.     Boucher  sli4 
from  ^     ' '  rse,  on  hearing  this,  and  ran  away,  and. 
immei  ;}  ^^y  guns  were  fired  from  the  Bois-brules 
party,  according  to  this  evidence.     If  this  evid- 
ence is  believed,  if^ou  are  satisfied  with  it,  then 
it  is  undoubtedly  murder.     If  you  are  perfectly 
clear  that  the  Beis-brul^s  party  fired  first,  it  is  un- 
equivocally murder.     When  I  say  this,  I  mean  it 
is  so,  if  you  pay  no  attention  to  the  circumstances 
which  have  been  adverted  to  so  frequently  in  the 
course  of  the  trial  by  the  prisoners  counsel,  and 
relative  to  which  evidence  has  been  given  at  a  ve- 
ry great  length.     I  allude  to  the  animosity  said 
to  exist  between  these  two  great  Companies,  for 
if,  on  the  other  hand,  you  think  that  the  animosity 
subsisting  between  these  two  commercial  compa- 
nies extended  itself  to  all  belonging  to  them,  and 
rendered  the  country  in  such  a  state  of  exaspera- 
lion  tliat  it  was  impossible  for  them  to  ineet  with- 
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out  eotping  to  violence,  it  may  diminish  the  homi. 
cide,  but  the  excitement  which  has  been  shewn  i^ 
not  close  enough  to  be  a  defence,  unless  you  be- 
lieve that  governor  Semple*s  party  fired  first.  In 
the  great  mass  of  contrary  evidence  I  am  truJv 
glad  that  it  is  with  you,  and  not  with  me,  to  de- 
cide the  difficulty.  Yo«i,  I  am  sure,  will  weigh 
well  all  that  has  been  said  by  the  witnesses  on  both 
sides,  as  being  the  only  way  to  arrive  at  asatisfactoiy 
decision,  upon  this  very  important  trial.  If,  gen- 
tlemen, you  find  that  it  is  manslaughter  that  has 
been  committed,  you  will  then  discharge  these  gen- 
tlemen ;  if,  however,  you  think  proper  to  return  a 
special  verdict,  it  is  in  your  power  to  do  so,  and 
then  the  circumstances  connected  with  your  juris- 
diction will  be  ihWy  considered  and  decided  accor- 
ding to  law.  This  verdict  will  only  be  returned 
in  case  you  see  a  difliculty  on  the  subject  of  juris- 
diction. If,  however,  the  oilence  in  the  princi- 
pals amounts  in  your  opinion  only  to  manslaugh- 
ter, then  these  defendants  must  be  discharged,  be- 
cause there  is  in  law  no  such  thing  as  accessary 
to"*manslaughtci'.  *   :    •■>. 

Solicitor  General.r^l  beg  your  pardon,  my 
Lord,  but  after  the  fact  there  can  be  accessaries 
to  manslaughter  as  well  as  murder. 

Chief  Justice, — We  know  there  can  be  accessa- 
ries after  manslaughter,  but  the  charge  on  the  pre- 
sent indictment  is  that  of  accessary  to  })rincipal3 
in  murder,  and  if  it  is  only  manslaughter  that 
Grant  has  committed,  they  can  not,  op  this  indict- 
ment, be  accessaries  after  the  fact,  because  the 
factchargeil  is  murder,  and  as  to  accessaries  before 
the  fact,  there  can  be  none  to  manslaughter. 

Mr.  Justice  7iow//ow.— There  is,  gentlemen,  no 
such  thing  as  accessary  to  manslaughter  upon  this 
rndictmcnt,  which  charges  the  prisoners  with  be- 


■^sJF:*: 


^'■■v 

«•*! 


VM 


■^■' 


I ; 


fUg  aCjj^ssary  to  nlurder,  and  therefore  it  is  rwy 
matter  what  the  law  is  upon  the  subject.     I  was 
only  endeavouring  to  give  you  as  correct  an  ac* 
count  as  I  could  of  what  was  the  law  upon  the 
case  that  you  have  to  try.     I  willy  in  this  place, 
say  a  word  to  you  relative  to  the  tc.>timony  against 
Mr.  McLeod  as  given  by  Mr.  Heurter.     His  evi- 
dence goes  this  length;    that  in   1816,    he  left 
Montreal  in  company  with  Mr.  McLeod,  and  the 
other  prisoners,  to  go  to  the  Indian  country  -,  tiiat 
going  along,  *hey  met  the  settlers  coming  IVom 
Red  River,  and  got  intelligence  of  the  death  of 
Mr.  Semple  and  his  people,  that  upon  this,  Mr. 
McLeod  ordered  them  all  to  go  on  shore,  which 
they  did,  and  Mr.  McLeod,  being  a  magistrate, 
an  examination  took  place  into  the  circumstances 
of  the  transaction,  and  a  number  of  the  survivors 
were  sent  to  Montreal  to  give  evidence  upon  the 
trial  of  different  persons  ;  the  party  then  pursued 
their  way  to  Red  River,  and  when  arrived  there, 
they  made  more  enquiries,  and  it  appears  Mr. 
McLeod  gave  all  the  people  a  dram  of  liquor,  and 
a  quantity  of  clothing,  to  a  part  of  them.     It  is 
not  possible   to  suppose   that   these  gentlemen, 
coming  from  Montieal,  could  know  any  thing  of 
what  had  happened  at  Red  River,  and  therefore, 
if  they  are  guilty  at  all,  it  must  be  from  what  they 
did  afterwards,  for  thoy  could  not  have  known,  by 
possibility,  of  what  was  going  on  at  Red  River, 
when  they  were  at  Montreal,  and  what  they  did 
afterwards  is  supported  by  the  most  slender  of  all 
possible  testimony,  and  will  probably  go  for  no- 
thing, except  as  you  may  think  Mr.   McLeod's 
speech  important,  as  shewing  the  disposition  of 
the  party  afterwards.     Before  I  read  to  you  the 
evidence,  or  give  you  an  outline  of  it,  I  will  call 
your  attention  to  the  nature  of  the  jurisdiction 
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tinder  which  you  are  empowered  to  try  offences 
which,  like  this,  are  condmitted  in  the  Indian  ter-: 
ritory.     Certificates  under  the  great  seal  of  tlie 
Lower  Province,  you  will  recollect,  were  put  in 
during  the  trial,  as  it  is  only  under  such  an  au: 
thority  that  you  can  have  the  power,  and  the 
whole  is  brought  about  under  a  British  act  of  par- 
liament, passed  in  the  43d  year  of  his  present  Ma- 
jesty's reign,  which  gives  power  to  the  govern, 
ment  of  Lower  Canada  to  transmit,  under  the 
great  seal  of  that  province,  offences  committed  in 
the  Indian  territories,  to  any  Court  of  this  pro- 
vince  for  trial,  if  it  shall  appear  to  him  that  the 
ends  of  justice  may  be  more  conveniently  attained 
in  Upper,  than  in  Lower,  Canada.     Under  this 
solemnity  then,  it  is,  that  you  have  been  empan- 
nelled  to  try  these  gentlemen,  and  I  will  now  give 
you  an  outline  of  the  evidence,  which  has  been 
very  confused  and  indistinct,  so  much  so,  that  I 
am  sure  you  must  have  had  great  difficulty  and 
trouble  to  have  understood  it,  but  I  shall  endea- 
vour to  make  it  as  plain  as  I  can,  and  I  hope  you 
will  then  understand  it  better.     The  first  witness 
called  was  Michael  Heden,  who  swears  that  they 
liad  received  information  that  thev  were  to  be  at- 
tacked,  and  were  much  alarmed  about  it.     He 
says  that  they  constantly  kept  a  watch,  or  look- 
out, to  giv-e  notice  of  any  danger  that  might  ap- 
proach, and  that  on  the  19th  June,  about  six  or 
seven  o'clock  in  the  evening,  an  alarm  was  given 
that  the  half-breeds  were  coming,  that  is  that  they 
were  going  towards  the  settlement  belonging  to 
the  Earl  of  Selkirk,  situated  at  the  Frog  Plains, 
of  which  you  have  heard  so  much  in  the  trial,  at 
a  distance  of  about  two  or  three  miles  from  the 
fort.    Mr.  Semple,  the  witness  says,  went  to  some 
commanding  position  of  the  fort,  and  with  a  spy- 
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glass  looked  at  this  party,  to  see 'who  or  what  they 
were.  Mr.  Seinple  was  accompanied  by  some  of 
bis  people,  and  ascertaining  that  they  were  an 
arina4  body  of  men,  mounted  on  horseback,  he 
directed  about  twenty  of  his  people  to  get  their 
arms  and  follow  him,  which  they  immediately  did. 
They  went  on,  Heden  says,  ibr  some  distance, 
and  saw  at  first  only  a  few.  As  they  went  along, 
they  met  some  settlers,  running  and  crying  the 
hall-breeds  were  come  with  carts  and  cannon. 
Shortly  after  they  saw  a  much  larger  number  of 
horsemen,  and  governor  Semple  sent  back  to  the 
fort  for  a  cannon  ;  the  person  who  was  sent  hav- 
ing been  examined  as  a  witness,  I  need  not  detain 
you  by  remarking  at  present  upon  his  evidence 
farther  than  to  remind  you  that  the  cannon  did 
not  reach  the  party.  They  went  on,  gentlemen, 
for  some  little  distance  farther,  when  the  mount- 
ed party  suddenly  turned  back  upon  Mr.  Semple*§ 
party,  and  dividing  themselves  into  two  separate 
divisions,  they  surrounded  them,  and  completely 
cut  off  their  retreat.  It  is  now  coming  nearer  e- 
very  moment,  gentlemen,  to  the  very  important 
part  of  the  evidence,  and  you  will  of  course  give 
particular  attention  to  it.  Having  formed  a  sort 
of  circle  or  half-moon,  one  Boucher,  a  man  who 
has  been  indicted  as  a  principal,  but  who  was  ac- 
quitted the  other  day  after  a  long  trial,  advanced 
towards  Mr.  Semple*s  party,  waving  his  hand, 
and  making  signs  as  if  he  wanted  to  speak,  and 
approaching  nearer,  he  called  out  "  what  do  you 
"want,  what  do  you  want?"  governor  Semple 
replied,  "  what  do  you  want,"  to  which  Boucher 
answered,  "  we  want  our  fort,"  and  the  governor 
said,  "go  to  your  fort."  Upon  this  Boucher 
made  use  certainly  of  very  insolent  language  to 
the  governor,  telling  him  he  was  a  damned  rascal, 
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and  had  destroyed  their  fort.      Upon  this  Mr. 
Semple  laid  hold  of  the  bridle  of  this  man's  horse, 
and  of  his  gun,  and  almost  at  the  same  instant, 
the  report  of  a  gun  was  heard,  and  directly  after 
a  second  report  took  place  j  both  these  shots,  this 
witness  positively  swears,   came  from  the  half'- 
breed  party,  and  that  by  the  one  a  Mr.  Holte 
was  killed,    and  by  the  other  Mr.  Semple  was 
wounded  and  fell,  though  not  killed,  as  appears 
by  subsequent  testimony.     Here,  gentlemen,  you 
have  arrived  at  the  great  and  important  point  ol 
this  enquiry,  viz.  who  fired  first  ?    This  man  says 
positively  that  the  half  breed  party  fired  these  two 
first  shots,  whilst,  on  the  other  hand,  the  witness- 
es on  the  part  of  the  defendants  deny  it,  and 
bring  evidence  of  a  directly  contrary  description. 
It  appears,  from  all  the  testimony  that  has  been 
adduced,  that  the  half-breed  party  were  armed, 
and  it  is  a  matter  demanding  your  most  serious 
consideration   to   determine   correctly  why  they 
were  armed,  and  whether  any  justifiable  reason 
has  been  proved  for  their  being  so.     It  forms  a 
most  important  question  for  your  serious  consider- 
ation, whether  it  has  been  proved  that  their  going 
armed  was  a  consequence  of  former  attacks  hav- 
ing been  made  upon  their  persons  and  their  pro- 
perty.     You  wdl  have  also  to  enquire  into  the  cor. 
rectness  of  the  reasons  assigned  for  this  party  go- 
ing by  land,  when  there  was  the  more  ordinary 
route  by  water.    You  will  have  to  weigh   very  di- 
stinctly whether  it  was  for  fear  of  losing  their  pro- 
visions, or  whether  it  was  to  avoid  being  seen  in 
passing  the  fort,  and  by  that  means  more  certain- 
ly  effect  their  object  of  destroying  the  settlement, 
by  taking  it  unawares,  or  by  surprise,  and  after 
you  have  done  this,  the  other  question  must  be 
determined ;  who  fired  first  ?  There  has  been  a 
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great  deal  of  testimony,  gentlemen,    relative  to 
the  taking  of  pemican,  and  that  on  both  sides  of 
the  question,  with  that  you  liave  very  little  to  do, 
except  as  it  may  account  in  some  degree  for  the 
parties  going  armed,  for  you  can  not  consider  it 
any  justification  for  murder,  that  you  are  able  to 
prove  the  person  who  was  murdered  to  have  com- 
mitted a  robbery  on  another  person,  or  even  on 
yourself,  unless  you  prove  he  was  in  the  very  act 
of  robbing  you  at  the  moment  you  took  hiis  life, 
and  then  it  is  a  complete  justification,  because 
you  are  allowed  to  defend  your  property  at  every 
hazard.      I  therefore    say,   gentlemen,    though 
much  has  been  said  about  taking  pemican,  it  has 
very  little  to  do  with  the  case.     Indeed  you  will 
recollect  that  it  was  a  question  how  far  any  evi* 
dence  upon  the  subject  ought  to  be  received.    My 
learned  brothers,    however,  considered  that  the 
circumstances  might  be  evidence  to  a  certain  ex^ 
tent,  and  that  it  was  legal  evidence  for  you.    It 
amounts,  however,  to  riothing  more  than  this  at 
last,  that  a  great  deal  of  bad  blood  existed  be- 
tween these  people,  and  that  they  were  perpetu- 
ally annoying  each  other  in  every  way  they  could 
think  of,  and   amongst  others  by  the  taking  of 
their  provisions  from  one  another.     You  will  re- 
member the  witnesses  have  described  this  pemican 
as  indispensable  to  the  carrying  on  of  the  trade  in 
that  country,  as  it  will  Keep  for  a  long  time.     It 
is  a  sort  of  food  which  the  witnesses  represent  to 
be  procured  from  tlie  plains,  and  very  necessary 
for  their  support.     The  evidence  is  so  confused, 
from  the  very  great  variety  of  circMimstances  ap- 
parently but  little  connected  with  tlie  charge  to 
which  it  refers,  that  it  is  very  difficult  to  deter- 
mine what  is  important  and  wiiat  is  not,  but  you 
will  endeavour  to  recollect  its  application  as  well 
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us  yuu  CUD.  But  llie  main  point  will  be  ibr  you 
to  try  antl  satisfy  yourselves,  who  lired  rirst.  The 
evidence  on  tlic  part  of  tlic  Crown  says  that  gov. 
crnor  Semple  deceived  the  first  shot,  that  is  to  say, 
liis  party  did,  as  a  Mr.  Hohe  was  the  first  that 
>va3  killed,  from  tlie  half-breed  party,  and  that  a 
second  was  fired  from  the  same  quarter,  by  which 
Mr.  Semple  was  wounded,  before  any  shot  was 
fired  at  all  from  the  other  party.  This  fact  is 
sworn  to  by  different  witnesses,  some  more  fully 
than  others,  bul  all  unite  in  saying,  either  posi- 
tively  or  to  the  best  of  their  belief,  (and  they 
state  circumstances  which  lead  to  the  behef,)  that 
this  was  the  case.  On  the  other  hand,  without 
at  present  referrinje  to  particular  witnesses,  you 
will  recollect  that  it  is  sworn,  governor  Semple 
reproached  his  people  for  not  fi^'ing>  ^i^d  that  im- 
mediately two  shots  were  fired  by  some  of  them  at 
Boucher,  and  that  it  was  not  till  after  them  that 
any  firing  by  tlie  half-breeds  took  place.  Here 
then,  gentlemen,  you  are  placed  in  a  very  difficult 
situation,  and  ought  to  use  great  caution  in  ex- 
amining the  evidence,  as  when  a  little  malice  ex- 
ists in  the  mind  of  a  witness,  it  is  difficult  to  saj 
to  what  lengths  it  may  lead  him,  and  in  the  pre- 
sent instance,  both  can  not  be  correct.  If,  gen- 
tlemen, you  shall,  upon  investigation,  be  of  opin- 
ion that  it  is  proved  that  the  firing  commenced  on 
the  side  of  Mr.  Semple,  then  there  is  a  most  com- 
plete defence,  because  although  neither  party  had 
any  right  to  go  about  armed  in  this  manner,  yet 
it  is  very  natural  that,  when  they  met  with  arms 
in  their  hands,  from  the  state  of  mind  in  which 
unfortunately  it  is  proved  they  were,  they  should 
come  to  blows,  and  if  one  party  fired  upon  the 
other,  then  that  which  was  fired  upon  would  be 
excusable  and  justified  in  using  their  arms.    Botk 
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sides  swear,  and  that  most  positively,  that  they 
received  the  first  fire,  and  that  it  was  not  till  af- 
ter a  second  shot  even  had  been  fired  at  them, 
that  they  returned  it,  and  that  then  tlie  firing  be-' 
came  general.  I  repeat  it  to  you,  gentlemen,  tiiat 
I  rejoice  sincerely  that  it  is  you  that  are  to  deter- 
mine, and  by  your  verdict  to  say  who,  in  your 
judgements,  have  spoken  the  truth.  To  assist 
you,  by  refreshing  your  memoiies  as  to  what  eatli 
have  sworn,  I  shall  now  proceed  with  the  evi- 
dence, and  in  proportion  as  it  is  tedious  to  hear,  I 
shall  endeavour  to  point  out  to  your  particular  at- 
tention parts  that  might  otherwise  escape  your  no- 
tice, and  which  really  are  material.  We  had  got 
to  that  part  of  this  melancholy  transaction  in  which 
the  firing  became  general,  the  fatal  result  of  which 
was  that  the  greater  proportion  of  Mr.  Semple's 
party  were  killed.  I  shall  just  mention  the  heads 
of  evidence,  and  not  trouble  you  by  reading  the 
whole.  The  battle  being  over,  nothing  else  par- 
ticular occurred  that  day,  according  to  Heden*s 
testimony.  Next  day  the  dead  body  of  Mr.  Sem- 
ple  and  others  were  brought  to  the  fort.  Mr. 
Semple  wounded  in  i\te  left  breast,  but  could  not 
tell  whether  by  musket  shot,  or  not,  because  the 
body  was  all  over  spear  wounds.  On  this  day, 
Grant  and  others  came  to  the  fort,  and  ordered 
them  away,  and  they  prepared  to  go,  and  actual- 
ly went  away  on  the  2ijd.  They  went  away  in 
boats — he  knows  three  or  four  escaped  besides 
himself,  but  can  not  say  how  Mr.  Pritchard  got 
ofT.  We  now  go  on  to  the  23d,  when  the  party 
went  away  altogether  from  Fort  Douglas,  being 
guarded  as  far  as  the  Frog  Plains  by  Boucher  ;  at 
day  light,  on  the  twenty  fourth,  they  meet  a  par- 
ty in  nine  or  ten  canoes,  headed  by  Mr.  McLeod, 
and  again  made  to  go  on  shore,  after  some  enqui- 
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ries  for  Mr.  Seniple  and  Mr.  Robertson,  who  were 
not  there,  and  for  Mr.  Pritcliard,  who  you  recol- 
lect  was  there,  and  gave  them  the  history  of  the 
melanclioly  business.  He  recogni/.es  Mr.  Mc- 
Leod  as  being  there,  also  Mr.  McKcnzie,  whom 
he  distinguishes  by  tlie  title  of  emperor,  he  speaks 
also  to  Dr.  McLaughlin  ;  he  saw  Siveright  there 
the  next  day;  he  speaks  also  to  Mr.  McDonald's 
being  there,  but  not  to  Simon  Fraser,  or  Mr. 
McGillis ;  he  nientions  other  persons  who  were 
tiicre,  but  as  they  are  not  before  you,  it  is  of  no 
consequence  to  notice  who  they  were.  Some  of 
the  half-breed  party  came  to  Netley  Creek  while 
they  were  there — came  from  Fort  Douglas — some 
of  those  who  had  been  in  the  battle  of  the  lOUi 
June,  and  the  witness  says,  though  he  does  not 
know  of  any  presents  being  made  to  them,  he 
does  know  tnat  rum  and  tobacco  was  served  out 
to  them  ;  he  concludes  by  saying  he  was  sent  a 
prisoner  to  Fort  William,  and  thence  to  Montreal. 
Upon  his  cross  examination  he  says,  he  made  a 
deposition  like  what  he  has  made  here,  that  is,  the 
same  facts.  I  remark  here  to  you,  gentlemen, 
that,  though  very  improperly,  yet  it  appears,  affi- 
d;ivits  made  before  magistrates  ha\^e  been  printed. 
It  is  a  very  unwarrantable  action,  and  ought  to 
be  deeply  censured.  Witness  continues  that  he 
does  not  know  where  this  party  with  Mr.  McLeod 
came  from — is  sure  he  saw  Mr.  McLaughlin,  and 
Mr.  McDonald  at  Netley  Creek,  and  that  mm 
and  tobacco  were  given  to  the  people  who  came 
from  Fort  Douglas,  and  he  adds  who  had  been  in 
the  battle  of  the  19th  June.  To  an  enquiry  put 
in  referer.ce  to  each  of  the  defendants,  he  answei'S, 
that  lie  did  not  sec  any  thing  like  committing  a 
murder,  or  helping  to  commit  it.  He  is  here 
questioned  as  to  how  they  were  surrounded,  and  he 
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describes  it  to  he  in  the  sliape  of  a  half«nioon,  hut 
that  their  retreat  to  the  f'oit  was  not  cut  oii' com- 
pletely. In.  this  particular,  you  will  recollect,  he 
contradicts  himself,  as  he  swore  in  his  examina- 
tion in  chief,  the  reverse.  He  is  then  examined 
as  to  w!iu  Hred  first,  and  maintains  that  the  half* 
breeds  did ;  that  they  hreil  two  shots  before  his 
party  fired  any,  and  asserts,  that  thiai  is  the  ac- 
count that  is  true,  and  is  the  one  that  he  has  in- 
variably told.  In  this  he  is,  you  will  recollect, 
contradicted  by  the  woman  who  was  examined, 
and  by  another  witness,  who  swear  that  at  differ- 
ent times  he  has  told  them  that  Mr.  Serople's  peo- 
ple fired  first,  and  deserved  all  they  got;  but  he 
swears  he  never  told  any  body  so — he  has  heard 
that  one  man  was  killed  on  the  !]ois  Brul<^'*s  sid>^. 
The  next  witness  is  one  who  went  to  Qu'AppcL'ij 
with  Pambrun,  was  taken  prisoner  by  Cuthbcrt 
Grant— while  a  prisoner,  heard  of  an  expedition 
against  governor  Semple— did  not  hear  a  speech 
made  by  Mr.  Alexander  McDonell  to  the  half- 
breeds  and  Indians  at  Qu'Appelle,  or  in  going 
down— a  part  of  the  half-breeds  went  to  Brandon- 
House— heard  the  half-breeds  frequently  talk  of 
their  intention  to  destroy  the  settlement  and  the 
fort  at  Red  River.  When  he  got  to  Fort  Doug- 
las, heard  it  rumoured  there  that  they  were  to  be 
attacked,  and  told  them  what  he  knew — goes  or. 
to  the  19th  June,  and  gives  nearly  the  same  ac- 
count as  Heden,  with  whom  he  made  his  escape 
across  the  river  in  an  old  battenu.  h<  .  ates 
about  their  ail  going  away,  and  recogniiie<i  at 
Netley  Creek,  Mr.  McKenzie,  and  also  Mr.  Mc- 
Laughlin, but  not  the  others.  Sa^v  the  half- 
breeds  arrive  from  Fort  Dougla?  ^iid  that  they 
were  well  received,  but  did  not  see  Grant  among 
them  or  Morain.      Saw   Morain  afterwards  at 
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Point  au  Foutre-i-saw  nothing  on  part  of  prison- 
ers  like  giving  countenance  to  murder.  He  also 
swears  that  the  half-breed  party,  in  surrounding 
them,  got  between  them  and  the  fort,  completely 
cutting  off  their  retreat.  There  is  nothing  more 
in  his  testimony  worth  your  notice.  Mr.  Bourke 
is  the  next  witness  ;  he  swears  he  was  store-keep, 
er  to  this  colony,  and  gives  nearly  the  same  ac- 
count of  the  beginning  of  the  business  as  before — 
that  he  was  sent  for  a  cannon  by  Mr.  Semple, 
went  back  for  it,  and  did  not  again  join  the  par. 
ty — don't  know  therefore  about  the  fight.  In 
going  back  he  got  fired  at  by  some  people  in  bush- 
es, and  was  wounded,  but  got  back  to  the  fort— - 
had  sent  the  cannon  back  before,  so  that  it  never 
reached  Mr.  i>emple.  Another  man  who  was 
with  him  was  killed  while  trying  to  get  away. 
He  also  saw  Mr.  Semple's  dead  body  at  the  fort 
the  next  day,  and  proves  that  they  were  all  sent 
awiiy ;  gives  the  same  account  of  meeting  Mr. 
McLeod's  party,  and  going  to  Netley  Creek. 
He  also  gives  an  account  of  a  conversation  be- 
tween Mr.  McGillis  and  Alexander  Macdonell, 
relative  to  taking  the  fort ;  this  no  doubt  you  je- 
member,  the  one  being  for  attacking  it  at  once, 
and  the  other  for  forcing  it  to  surrender  from 
want  of  provisions.  From  there  witness  states  he 
was  sent  to  Fort  William,  kept  there  some  time, 
and  then  sent  to  Montreal.  Mr.  Miles  Macdon. 
ell  proved  that  the  regulations  he  thought  it  right 
to  introduce  in  that  country  were  directed  equally 
against  both  parties,  that  is  to  say,  it  was  a  gene- 
ral order  to  prevent  provisions  being  taken  out  of 
the  district,  but  1  do  not  think  there  is  any  thing 
impoitant  in  Mr.  Macdonell's  testimony.  He 
speaks  to  aggressions  committed  against  their  par- 
ty, but  they  need  not  be  taken  into  your  notice^ 
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IS  they  can  not  justify  additional  outrage.     Hugh 
McLean  gives  the  same  sort  of  testimony  as  tho 
two  firat  witnesses,  except  that  he  was  not  at  the 
battle ;  he  was  the  man  who  drove  the  cannon, 
and  went  back  with  it  to  the  fort.     Mr,  Pritchard 
gives  a  very  particular  account  of  every  thing 
that  occurred,  he  heard  the  conversation  between 
Boucher  and  the  unfortunate  Mr.  Seniple,  saw 
him  lay  hold  of  the  bridle  and  gun  of  Boucher, 
who  slid  off  his  horse,  and  ran  some  distance  be- 
fore he  stopped, "but  Mr.  Pritchard  does  not  say 
who  fired  first.     He  saw  Mr.  Holte  struggling  on 
the  ground,  and  then  tried  to  save  himself;  all 
was  in  great  confusion,  and  the  firing  was  general ; 
shortly  after  he  saw  none  of  his  people,  but  one 
gentleman,  left  standing,  and  they  threw  down 
their  arms,  and  proposed  to  give  themselves  up. 
One  was  killed  upon  the  spot,  and  with  great  dif- 
ficulty, through  the  prayers  of  a  Canadian  belong- 
ing to  their  party,  the  witness,  Mr.   Pritchard,  es- 
caped with  his  li.l\     He  negociated  the  terms  up. 
on  which  they  were  to  go  away,  and  some  time 
a("3r  they  all  went  away.     He  had  to  go  several 
times  backwards  and  forwards,  to  the  Frog  plains, 
and  on  one  occasion  owed  his  life  to  Boucher  who 
saved  him  from  some  who  attacked  him  ;  he  de- 
scribes fully  his  meeting  with  Mr.  McLeod's  par- 
ty, and  besides  McLeod  he  recognizes  Mr.  Mc- 
iCenzie,  and  he  believes  Mr.  McGillis,  but  is  not 
wire  as  to  him — he  knows  of  the  arrival  of  some 
of  the  half-breeds  from  Fort  Douglas,  but  nothing 
of  their  reception,  as  he  was  a  prisoner.     Some 
letters  arc  proved  by  Mr.   Pritchard  to  have  been 
the  writing  of  Mr.  Semple,  and  they  were  put  in 
and  read  during  his  cross-examination.     Patrick 
Corcoran  was  next  sworn  ;  he  was  one  of  the  par- 
ty who  went  to  Qu'Appelle  with  Mr.  Pambrian, 
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who  was  also  cxaiiiineil-  A  great  deal  wag  said 
\iy  thes?  witnesses  about  some  harangues  or  speech. 
les,  and  about  the  Indian^  being  painted,  and  giv. 
ing  thel  >yar-hoop,  but  it  is  all  contradicted  by 
the  witnesses  for  the  defence  j  it  is  therefore  not 
necessary  to  piizzle  yoii  with  repeating  it  j  you 
pan  Hot  but  recollect  it.  This  forms  the  principal 
(Evidence  for  the  prosecution.  On  the  part  of  the 
prisoners,  a  grejit  dpal  of  testimony  has  been  gi. 
ven  in  the  beginning  to  shew  the  aggressions  cora. 
initted  by  the  taking  of  this  food,  |;he  pemican, 
from  them,  al§o  the  taking  and  destruction  of  forts. 
Evidence  is  also  brought,  and  a  grpat  deal  of  it 
too,  and  by  a  great  many  witnesses,  to  shew  that 
they  had  no  intention  whatever  to  mo|est  or  dis- 
turb  this  settlement.  That  they  merely  wanted 
to  take  their  provisions  in  safety,  and  their  going 
armed  was  a  measure  rendered  necessary  by 
the  fpjjr  they  had  of  being  attacked.  They 
provQ  the  river  to  have  been,  in  some  degree, 
blocked  up  against  them,  and  that  they  were  coni' 
pelled  to  go  by  land.  In  support  of  their  peacear 
ble  disposition,  they  prove  the  orders  given,  and 
that  they  obeyed  them,  going  as  far  as  a  large 
swamp  would  *vllovyr  them  to  do,  from  the  fort, 
V^ishing  to  pass  them  unmolested.  They  say  they 
thought  they  had  done  so,  till,  as  they  approached 
the  Frog  plains,  they  saw  they  were  followed  by 
Mr.  Semple  and  his  party.  That  they  then  stop- 
ped, and  got  Boucher,  the  Canadian,  who  spoke 
a  little  English,  to  go  and  ask  what  they  wanted. 
The  conversation  that  ensued,  you  can  not  have 
forgotten,  as  you  have  heard  it  so  often.  Bouchec 
was  examined  before  you,  he  told  nearly  the  same 
story  as  tl^e  other  w  itnesses— he  did  not  admit 
the  insolent  language,  to  be  sure-^but,  upon 
hearing  a  shot  whiz  by  his  ear,  which  he  says  was 
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the  second  that  had  been  Hred  fiodn  governor  Setn^ 
pie's  party,  he  got  off  his  horse,  and  ran  away 
some  distance,  and  that  then  the  firing  became  ge- 
ueral,  and  lasted  for  a  t|uarter  of  an  hour.     Dur- 
ing thit  time  you  wiil  rjcollect  that  Boucher  was 
lying  on  his  belly  in  tlije  gras8  j  making  observa- 
tions, as  I  suppose.     On  tlie  subject  of  the  party 
that  was  going  with  McLcod  and  these  gentle- 
men, a  great  deal  of  evidence  was  given.     It  wai 
admitted  that  letters  had  been  writteti  to  Fond  du 
Lac  to  raise  the  Indians,  but  it  was  only  to  go  upi 
with  them  in  case  they  should  be  attacked,  or  ra- 
ther, by  taking  a  strong  force  with  them,  to  induce 
the  people  at  the  fort  not  to  carry  into  effect  what 
it  was  understood  they  intiended  to  do,  viz.  pre- 
vent them  going  up  past  the  fort  to  the  posts  the 
Nbrth  West  Company  had  beyond  Red  River.     In 
fchort,  the  evidence  for  the  defence  is  that  they 
only  wanted  to  trade ;    that  for  their  trade  this 
meat,  called  pemican,  which  abounded  on  thesci 
plains^  was  wecessarj,  and  that  they  wished  to  se- 
cure a  supply  for  their   traders.     I  am   afraid  I 
have   been  tedious,  but  I  hope  you  now  under- 
stand the  case  better.     Here  then  end;?,  gentle- 
men, the  evidence  on  the  part  of  the  defence,  as 
well  as  the  prosecution.     It  has  taken  up  a  great 
deal  of  time,  but  you  now  have  the  whole  case 
before  yo«i.  '  '  >....,  , 

The  first  question  for  yoti  to  consider  will  be, 
has  a  murder  actually  been  committed  at  all  ?  you 
are  sur^  that  a  lite  hiis  been  lost,  but  although  you 
have  that  certainty,  yet  it  does  not  necessarily  fol- 
low that  it  was  a  murder  because  there  was  a  life, 
lost.  There  are  a  variety  of  degrccr,  of  homicide, 
and  to  decide  to  which  of  them  this  transaction 
belongs  is  your  province.  The  destruction  of  a 
fellow-ereaturo  i'rom  rftalico  prcpcnK.Ms  murder  i 
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the  taking  away  life  in  rlefence  of  one'^s  self,  or 
one's  property,  is  justifiable  homicide ;  and  if 
death  ensues  in  a  quarrel  or  passion,  it  is  man- 
slaughter. To  which  of  these  three  degrees  any 
jiarticular  case  belongs,  it  is  the  province  of  the 
jury,  who  try  the  case,  to  determine — If  in  this 
case  you  think  it  was  from  .nalice,  intentionally 
with  a  design  to  kill,  that  these  people  went  up  to 
governor  Semple's  jiarty,  then  the  charge  is  made 
out  against  the  principals,  and  places  you  in  a  si- 
tuation to  consider  the  guilt  or  innocence  of  the 
accessaries.  If,  however,  you  are  of  opinion  that 
it  Mas  in  defence  of  themselves  th«y  fired,  and  af- 
ter  the  party  with  governor  Semple  had  fired  upon 
them,  then  a  complete  justification  is  made  out  for 
the  principals,  and  of  course  you  know  there  can 
be  no  accessaries  guilty.  But,  I  fear,  gentlemen, 
you  will  not,  were  you  even  to  take  the  testimony 
on  the  one  side  only,  find  such  a  case  as  that  made 
out.-— I  am  afraid  there  is  no  proof  of  that  kind, 
were  you,  as  I  say,  (which  nevertheless  you  must 
not  do,  for  you  must  weigh  the  evidence  on  both 
sides,  and  judge  impartially  between  the  two,)  to 
rest  upon  the  testimony  on  one  side  only.  It 
then  remains  to  enquire  whether  you  can,  with 
propriety,  consider  it  nianslaughter.  In  this  part 
of  the  enquiry,  you  will  remember  that  these  two 
parties  belonged  to  two  trading  companies,  both  of 
great  importance,  and  both  employing  a  great 
number  of  servants,  who  are  engaged  in  constant 
broils  and  quarrels  with  each  other,  proceeding  to 
acts  of  violence  whenever  they  met,  and  that,  in 
this  temper  of  mind,  they  saw  each  other  on  the 
19th  June,  and  immediately  the  unfortunate  en- 
gagement took  place.  This  !  :  a  did  not  result 
from  the  passion  of  the  morjent,  there  is  no  testi- 
mony of  that  nature,  and  the  law,  in  a  hundred 
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instances,  corislders  the  liilling  a  man,  tiioU^h  pi'O' 
vocation  may  have  been  given,  iohv  inuider.  So^ 
in  this  instance,  notwithstanding  all  tht  evidence 
which  had  for  its  object  to  prove  the  existence  of 
that  passion,  which  wouhl  reduce  the  killing  t(> 
manslanghter,  I  tear  you  will  not  find  it.  There« 
fore,  if  you  acquit  these  persons,  it  must  be  o« 
the  ground  that  you  do  not  beheve  they  fired  first, 
or  that,  from  the  conduct  of  Mr.  Semple  and  his 
party,  they  were  justified  to  do  so,  and  in  cither 
case,  these  gentlemen  are  acquitted.  huteed, 
whichever  wav  you  look  at  the  case  against  most 
of  these  gentlemen,  there  is  apparently  notiu'ng 
that  can  be  called  evidence  to  prove  them  guilty. 
Some  are  not  even  sworn  to  as  being  there  at  all, 
that  is  at  any  of  the  places,  and  others  appear  to 
have  taken  no  step  at  all  ni  the  business.  IndeeJ, 
if  you  believe  all  that  has  been  said  on  the  side  of 
the  brules,  the  countenence  given  by  any  can  not 
be  considered  as  wrong.  If  you  believe  they 
went  to  carry  provisioui,  that  they  could  not  go 
by  water  for  the  reasons  stated,  that  on  setting  oft' 
they  received  orders  to  pass  at  as  great  a  distance 
from  the  fort  as  possible,  and  lastly,  if  you  believe 
the  reason  that  they  did  pass,  and  the  reason  they 
went  at  no  greater  distance  was  because  of  the  mo- 
rass, these,  taken  in  connection  whh  the  fact  that 
Mr.  Sempie  and  his  pp/ty  did  go  after  them,  and 
if  you  also  believe  that  the  Hudson's  Bay  party 
fired  upon  the  half-breeds,  then  no  body  tliat  is 
accused  is  guilty.  But  the  evidence  is  so  contra- 
dictory that  it  is  hard  to  say  which  to  believe,  and 
the  circumstances  which  each  party,  by  its  wit- 
nesses, represent,  are  so  ilifllerent  that  you  will 
have  very  great  difficuhy.  But  you  must  decide 
"whether  it  is  murder,  or  manslaughter,  or  whe- 
ther it  was  in  self-defence  that  tliese  lives  were 
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lost.  If  manslaughter,  then  genilemeh,  there  i^ 
an  end  to  the  whole  affair ;  all  must  be  acquitted* 
If  actual  murder  on  the  part  of  Grant,  or  the 
other,  then  you  will  say  whether  these  gentlemen 
have  been  pioved  to  be  accessaries.  I  beHeve  I 
have  stated  to  you  every  thing  that  is  any  way  im- 
portant in  the  evidence,  and  all  that  is  necessary 
6n  the  question  of  law.  I  have  not  doqe  it  very 
professionally^  because  I  was  afraid,  if  I  did,  in- 
stead of  assisting  your  judgment,  which  was  my 
object,  I  might  only  confute  and  puzzle  you,  but 
;^'ou  now  know  as  much  of  the  law  a^  is  calculated 
to  help  you,  without  distracting  your  attention  in 
considering  the  question  which  must  first  be  de- 
cided. Has  murder,  has  manslaughter,  has  self- 
defence  been  committed,  that  is,  has  it  been  in 
self-defence  that  the  lives  of  this  unfortunate  Mr. 
Semplef  and  hisf  companions  have  been  taken. 
The  question  must  puzzle  you  to  decide^  If  you 
are  satisfied  there  Was  no  malice  in  Grant  and 
Morain,  then  they  can  not  be  guilty,  nor  can  the 
accessaries.  If  you  believe,  from  the  accounts 
given  of  their  conduct,  that  it  was  murder  in  those 
charged  as  principals,  you  are  then  to  enquire 
whether  these  are  accessaries,  or  any  of  them, 
lilxcepting  against  Mr.  McLeod,  I  do  not  think 
there  is  any  evidence  that  can  be  considered  as 
sliewing  that  countenance  was  given  in  any  way 
to  the  half.breeds.  Against  him  you  must  judge 
what  weight  the  evidence  ought  to  receive,  and 
how  far  it  should  be  considered  as  proof  of  appro^ 
bation  and  protection  to  those  who  committed  the 
murders,  f //  was  here  intimated  by  the  bar  that 
Mr.  McLeod  ivas  not  before  tJie  Court,  nor  includ- 
ed in  the  indictment,  upon  which  Mf\  Justice  Bout- 
ton  continued  his  charj^e.J    Gentlemen,  I  was  go- 
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ing  to  have  said  that  there  was  not  a  scrape  oi 
scintilla  of  evidence,  except  against  Mr.  McLeod, 
and  that  against  him  you  would  judge  of  its  weight. 
I  had  thought  that  Mr.  McLeod  was  one  of  the 
defendants  before  you,  but  I  find  he  is  not.  A- 
gainst  the  others  then  there  is  not  a  scrape,  not  a 
scintilla  of  evidence.  Not  of  any  thing  before 
the  fact,  and  after  the  fact  only  the  giving  of  the 
usual  supply  of  clothes  to  their  servants.  You 
will  therefore  consider  of  your  verdict. 

The  Jury  then  retired,  and  in  about  three  quar- 
ters  of  an  hour  returned  int<^  Court  and  detivered, 
by  their  foreman,  a  verdict  qf  NOT  GUILTY, 
which,  being  recorded  by  the  Court,  the  Jury  were 
discJuirsed* 
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It  will  be  recollected  that  the  gentlemen  thus 
acquitted,  were  arrested  by  the  £arl  of  Selkirk  at 
Fort  William,  in  August  1816,  on  the  charges  of 
high  treason  and  conspiracy,  as  well  as  murder, 
and  that  the  buildings  and  property  of  the  North 
West  Company  at  that  place  were  forcibly  seized 
^nd  subsequently  retained  by  an  armed  K)rce  un- 
der his  Lordship's  command.  The  North  West 
Company  represented  at  the  time  that  these  accu- 
sations were  merely  a  pretext  set  up  to  palliate 
ijj^e  preconcerted  plunder  of  their  property  and  de- 
struction of  their  trade,  while,  on  the  part  of  Lord 
Selkirk,  it  was  alleged  that  the  crimes  comirittt  d  by 
the  partners  of  the  North  West  Company  were  so 


-M 


.>'H^^!j     '  '-^'^i 


■'-P:.. 


*.    -     * 


■^' 


210 


i 


f  J 


i' 


i-^ 


'J 


i  ^  i 


s ,  't 


i5;'  i;/w 


ulrocioiis  as  to  justify  his  Lordship's  proceedings  a. 
{?ainst  thpm,  atul  tor  some  time  the  public  opinion 
remained  in  sunpense  as  to  the  real  merits  of  the 
rase.  So  far  as  regarded  the  seizure  of  property 
and  the  ititcrruption  of  trade,  the  point  was  de. 
cided  by  the  Prince  Regent's  proclamation  of  the 
.'^d  May  IH17,  (for  whicli  see  .ippeqdix  Q.)  in  con- 
sequence of  which  the  North  West  Company  re- 
covered possession  of  their  property,  and  re-es- 
tabhshcd  their  trade,  but  that  proclamation  letl 
the  rights  of  parties,  and  the  crimes  alleged  a- 
gainst  individuals,  to  be  investigated  and  decided 
upon  by  the  law,  and  until  such  investigation  could 
take  place,  much  uncertainty  necessarily  prevailed 
from  the  contradictory  statements  and  a^davit$ 
whicli  had  been  laid  before  the  public. 

The  trials  at  York  have,  however,  decided  the 
point  as  to  the  alleged  murders^  and  the  charge  of 
high  treamn  has  never  been  followed  up,  nor  even 
mentioned,  since  it  served  the  desired  purpose  of 
figuring  in  Lord  Selkirk's  warrants  as  a  pretext  for 
seizing  and  examining  the  books  and  private  pa- 
pers of  the  North  West  Com|iany.  In  regard  to 
the  charge  of  conspiracy ,  the  Attorney  General 
declined  proceeding  upon  it,  and  his  reasons 
for  so  doing  were,  to  quote  his  own  words  in  ad- 
dressing the  Court,  (see  his  address  to  the  (^urt 
at  the  close  of  the  trial  of  Cooper  and  Beqner^ 
man,  page  58.) 

••  1  tbund  that  I  had  not  evidence  sufiicicnt  to 
**  ground  a  charge  against  those  individuals  ivhom 
**  alone  we  are  authortsed  to  try  ;  indeed  scarcely  a 
«•  shadow  of  evidence  except  as  we  ihight  prove 
«•  them  to  have  been  connected  with  those  ov^r 
**  whom  we  have  no^  jurisdiction,  and  whom  we 
*•  therefore  cannot  charge,  and  tUs  evidence  even 
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« went  almost   ntirely  to  conduct  for  vvhi(  !i  iliosc 

« flame  persons  have  been  already  put  upon  Uictr 

« trial  in  another  shape."    >'  ^^  «  >»4t{* 

The  explanation  of  this  is,  that  the  C()i!.t  !i  ul 

I  previously  decided  that  they  hud  no  jiirisilittion 

except  for  offences  ea:p'esslj  spec'ijlcd  in  the  cor.r- 

oiissions  under  the  great  seal  of  Lower  Connt!- 

which  remitted  the  prisoners  to  this  pifniiux;  iu; 

trial.     Now  the  commissions  for  remitting  the  ca  - 

es  of    Boucher  and  Brown  for  munkr,  iiml  vM 

I  Cooper  and  Bennermun  for  stealing  canno.i  anJ 

\fffier  qffisnces  d\di  not  specify  among  tJioso  otiic 

offences  tiie  charge  of  co«5/;i>flry,  an<l  thcit^i()iH 

the  Court  could  not  try  thcni,  but  tlic  coinmis- 

sions  remitting  the  cases  of  thu  gciillcnien  nrn\-t- 

ed  at  Fort  WilTium  rf/rf  expressly  specify  tlio  c^uii^i; 

of  conspiracy  and  the  Court  JkuI  })0'.vcr  to  tiy 

I  them,  but  there  was  "7zo/  criikn'c  si/J/Icfcrl  .'•* 

\*' ground  a  charge  against  them,*^  aiul  *'■  scarce  hi  v 

**  shadow  of  evidence'*  except  as  tlu-y  miglit  hnvo 

' been  proved /o /tare  been  conncdrd  Xvilh  jnv\y'}:'s 

Iwer  whom  the  Court  had  no  jurisdk lien  (1  r  rl;*» 

charge  of  conspiracy)  and  Ms  cxidcv.cc  crfff.  ncvi 

abnost  entirehf  to  conduct  Jhr  xvliich  Ibcce  scntic  ycv- 

sons  had  already  been  put  itpcn  their  frini  i.i    '/ . 

other  shape ;  ** that  is"  the  onhf  ciidcucc  r^oJr -.f 

these  gentlanen  went  to  connect  lliem  xviih  J]vial'cr, 

Bro/WHf   Cooper  and    Bennerma:',   in  ccndnrt.  j  .*■ 

which  these  persons  had  cdreadj/  been  Iricd  avd  cv. 

guitted.     The  charge  of  con8|>iracy  \\h  iv.ihvo  i-r. 

far  as  the  gentlemen   arrested  at  Fort  AViilijan, 

might  have  been  supposed  to  bo  implicated,  js  a 

bandoned  by  the  Attorney  Cicncr^l  as  luiloiiiHlcd, 

and  thus  all  the  charges  against  llicin  are  sati-;i':ir- 

torily  cleared  up.     And  as  tlienc  charj^cs  arc  the 

tnly  justification  herotofovc  set  up  (or  tiie  Fail  cl 
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Selkirk's  proceedings  at  Fort  WiUiam,  it  i^eMirnb 
to  be  seen  what  defence  will  now  be  inatte  fV)r 
these  proceedings,  as  it  is  not  to  be  supposied  t^^t 
they  can  be  passed  over  without  some  legal  m\^%. 
ligation. 
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Province  of  uppfiR  canada. 
HOME  DISTRICT. 


AT  a  session  of  dyer  and  Terminer  and  Gene- 
ral Gaol  Delivery  at  York  in  the  said  Home  Dis* 
trict,  on  Monday  the  19th  of  October,  1818,  and 
continued  by  acyournments,— 

Tuesday,  the  Sd  November,  1818« 

Present, 

His  Lordship  Chief  Justice  Powell, 

The  Honourable  Mr.  Justice  Boulton,        \ 

.foHN  Cooper  and  Hugh  Bennerman  tuere  put  to 
the  bar,  aad  being  arraigned  upon  the  indict" 
ment  (Appendix  J.J  against  them  and  others Jor 
stealing  cannon,  in  a  dwelling  house  of  the  Earl 
of  Selkirk,  at  Red  River,  on  the  3d  of  April 
181.5,  thej/  severally  pleaded  Not  Guiltt/,  and 
after  various  challenges  the  following  gentlemen 
were  sworn  as  ajun/, 


-.** 


George  Bond, 
Joseph  Harrison', 
William  Harkihom, 
.TosBi'fi  Shepherd, 
Pexeit  Lawuence, 
TosiiUA  Leach, 


JmiN  McDouoALL,  3vH. 
William  Moork 
Alkx/i  sder  Montoomert, 
Peter  Whithey, 
Jonathan  Hale, 
Michael  Whitmore. 


Counsel  for  the  Crown, 

Mr.  Attorney  General  RoBixsoy, 
Mr.  Solicitor  General  Boulton, 

Counsel  for  Prisoners, 
wSamuel  Sherwood,     "I 
Livius  P.  SuEUNfooD,  >  Esquireti. 
VV.  W    Baidwiv,         ) 


^> 


V 


F.'  4-' 


■•I 


if; 


;.• 


Mr.  9fi€rrvood.^-l  have  to  move  the  Court  that 

"  the  witnesses  on  the  part  of  the  Crown  may  be  di. 

rected  to  withdraw.     Ours  are  all  out  of  Court  I 

believe,  they  have  been  ordered  to  keep  below  till 

they  are  called  to  the  witness  box. 

The  mtriesses  on  both  sides  having  retired. 
Solicitor  General, — May  it  please  your  Lord- 
ships, gentlemen  of  the  jury.  The  prisoners  at 
bar,  Jolm  Cooper  and  Hugh  Bennerman,  stand  in- 
dicted for  a  capital  offence  in  assisting  with  a  num- 
ber of  other  persons,  to  commit  a  felony  in  steal- 
ing and  carrying  away,  with  force  and  arms,  eiglit 
pieces  of  cannon  ana  one  howitzer,  the  property 
of  the  Right  Honorable  Thomas  Earl  of  Selkirk* 
from  his  dwelling  house,  and  putting  in  bodily 
fear  of  their  lives  certain  persons  found  therein,  or 
in  more  familiar  phraseology  they  are  charged 
with  committing  a  robbery  in  a  dwelling  house, 
and  putting  the  inhabitants  thereof  in  bodily  fear 
of  their  lives.  It  is  unnecessary  for  me  to  detain 
you,  gentlemen,  in  opening  a  charge  the  nature  of 
which  is  so  well  known.  All  we  have  to  do  is  to 
prove  that  the  prisoners  feloniously  took  away  the 
property  set  forth  in  the  indictment,  and  convert- 
ed it  to  their  own  use,  and  we  sustain  the  accusa- 
tion, whilst,  on  the  contrary,  if  we  do  not  bring 
evidence  of  this,  the  prisoners  are  entitled  to  a 
verdict  'of  acquittal.  Mr.  Attorney  General  will 
detail  to  you  more  fully  the  nature  of  the  case,  and 
we  shall  then  adduce  our  evidence  in  support  of 
the  charge,  to  which  I  am  confident  you  will  give 
every  attention..  It  will  be  your  duty  equally  to 
attend  to  the  deferice  of  the  prisoners,  and,  assist- 
ed by  his  Lordship's  charge,  there  can  be  no  doubt 
of  your  returning  a  verdict  such  as  shall  be  con- 
.)   sistent  with  the  justice  of  the  country. 


Attorney  General — May  it  please  your  Lor^'< 
gbips,  eentlemen  of  the  JU17.  By  the  indict-' 
ment  >vnich  you  have  just  beard  read,  as  well  a» 
from  the  observations  of  the  Solicitor  Gfsneral, 
you  will  have  perceived  that  John  Cooper  and 
Hugh  Benncrman,  the  prisoners  at  the  bar,  are, 
with  a  number  of  other  persons,  indicted  for  steal- 
ing from  out  of>  a  dwelling  house,  nine  pieces  of 
cannon  the  property  of  the  Bight  Honorable  the 
Earl  of  Selkirk,  and  with  putting  one  Michael 
Kilbride,  one  John  Kerrigan,  and  one  Mary 
McLean,  then  and  there  being  in  the  said  dwell- 
ing house,  in  bodily  fear  of  their  lives.  Other 
persons  are  accused  as  principals,  as  well  as  ac- 
ceBsaries  before  and  after  the  fact,  but  with  them, 
gentlemen,  it  is  almost  superfluous  that  I  should 
inform  you,  you  have  nothing  to  do.  Your  en- 
quiry  will  be  confined  solely  to  an  investigation  of 
the  guilt  of  the  two  men  before  you.  It  is  neces- 
sary, gentlemen,  that  I  present  to  your  notice  that 
the  indictment  contains  a  second  set  of  counts, 
leaving  out  the  capital  part  of  the  charge,  and 
limiting  the  accusation  to  the  robbery.  In  the 
indictmjent  you  will  have  remarked  that  the  pro- 
perty is  valued  at  a  certain  sum  ;  it  will  not,  gen- 
tlemen, be  necessary  that  we  exactly  prove  that 
to  be  the  value  of  the  property,  it  will  be  sufli* 
ciunt  that  we  satisfy  you  that  it  amounts  to  more 
than,  or  is  above,  the  value  of  forty  shillings,  and 
as  there  can  not  be  any  doubt  upon  that  subject 
the  value  will  not  call  for  much  of  your  attention. 
The  charge  is  one  of  a  most  unusual  nature,  al- 
though it  is  one  of  larceny,  but  its  singularity  con- 
sists not  so  much  in  the  nature  of  the  offence,  as 
in  the  description  of  property  stolen.  The  pro- 
perty charged  to  have  been  feloniously  taken  away 
by  the  prisoners  arr niae  piocc^ofrjinnrtu,  tlip  jno- 
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perty  of  the  Rt.  Hon.  the  Earl  of  Selkirk.  The  ac^ 
cusation  will  sound  unusual  in  your  ears, but  you  are 
vreli  aware  the  nature  of  the  property  feloniously  ta« 
ken  away  makes  no  difference  whatever  in  the  charge 
itself,  or  in  the  guUtof'the  offender,  for  all  our 
property  is  alike  under  the  protection  of  the  law ;  it 
is  therefore  completely  unnecessary  that,  in  a  case 
so  clearly  comprehended  by  you  •geatlemen,  who 
are  so  frequently  called  upon  to  exercise  the  office 
of  jurors,  I  should  delay  producing  the  evidence 
in  support  of  tlie  charge.  It  will  perhaps  be  ad- 
viseable  that  I  mention  to  you  that  this,  like  others 
which  have  occupied  a  considerable  portion  of  our 
attention  during  the  present  assizes,  is  a  case  from 
the  Indian  Territories ;  but  whilst  I  remind  you 
of  this  circumstance,  it  is  not,  gentlemen,  on  that 
account  to  intimate  that  the  place  where  the 
crime  has  been  committed  should  make  any  diifer- 
i^nce  in  your  decision,  as  to  the  guilt  or  innocence 
of  the  accused*  It  is,  gentlemen,  no  matter 
where  the  crime  has  been  committed,  so  that  we 
prove  it  was  within  your  jurisdiction  that  it  was 
perpetrated.  If,  gentlemen,  any  reference  should 
bi»  made  to  scene*  which  have  unfortunately  oc- 
nirred  in  tiiat  country,  I  think  it  can  he  with  lit- 
tle advantage  to  the  prisoners,  for  it  must  strike 
every  reasonable  man  as  being  more  necessary 
tiuit  the  law  should  be  rigidly  executed  in  offences 
committed  in  a  country  where,  in  addition  to  its 
natural  dilHculties,  outrage  had  attained  such  a 
(larin<»'  iiejghl,  that  it  was  necessary  to  resort  to 
tde  protection  of  what  the  indictment  charges  to 
h;u  e  been  stolen.  But  it  is  only  of  consequence 
that  your  attention  should  be  drawn  to  the  place 
'.vhere  the  offence  is  charged  to  have  been  com- 
mitted, tliat  you  msty  be  satisfied  it  is  not  within 
the  liniitii  of  eitherof  the  provinces  of  Upper  or 
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X^ower  Canada,  or  of  any  civil  governnigii  of  the 
United  States  of  America,  but  within  your  juris<r 
diction,  under  the  provisions  of  the  act  of  the 
4Sd  of  the  King. 

The  branches  of  enquiry  which  will  present 
themselves  to  your  consideration  are ;  whether  the 
place  charged  in  the  indictment  is  within  your  ju- 
risdiction  ?  whether  the  property  charged  to  have 
been  stolen  belonged  to  the  Earl  of  Selkirk?  y^Ue- 
ther  the  nine  pieces  of  cannon,  or  any  of  tiieni, 
were  actually  stolen,  and  if  you  iind  that  they 
were,  whether  they  amount  in  value  to  more  than 
forty  shillings,  and  were  stolen  out  of  the  dwell- 
ing house  of  the  Earl  of  Selkirk.  It  will  only 
then  remain  to  say  whether  the  felony  is  brought 
borne  to  John  Cooper  and  Hugh  Bennerman,  by 
the  evidence.  Having  taken  the  liberty  oi  placing 
before  you  these  prominent  points  which  will  require 
your  consideration,  it  is  only  a  very  brief  outline 
of  the  case  that  it  will  be  necessary  to  trouble  you 
with.  The  robbery  charged  in  the  indictment 
was  committed  at  Hed  River,  in  the  Indian  coun- 
try, where  the  Earl  of  Selkirk  is  establishing  a 
settlement,  and  has  a  variety  of  houses  of  difler' 
ent  descriptions,  and  in  one  of  these  it  will  be 
proved  to  you  the  nine  pieces  of  cannon  had,  for 
a  considerable  time,  lain  useless,  indeed  it  was  in 
April  when  they  were  lying  frozen  up  in  a  sort  of 
out-building,  when  a  large  party  of  persons,  a- 
mong  V/iom  Mere  the  prisoners,  came  and  by 
force  took  them  away,  removing  them  to  a  fort  at 
some  distance  belonging  to  the  North  West  Com- 
pany. This,  gentleirtipn,  is  the  case  we  have  to 
prove  to  you,  and  if  we  succeed  in  proving  it  a- 
gainst  the  prisoners,  they  must  be  found  guiliy, 
as  all  aiding  and  abetting  are,  in  tlie  eye  of  the 
law,  equally  guilty,  though  perhaps  not  morally 
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SO,  IS  in  this  case  it  may  perhaps  appear  that  nomt 
who  stirred  up  this  proceeding,  and  induced  a 
number  of  ignorant  persons  to  commit  this  de- 
predation, are  morally  more  culpablej\^ct,  legally, 
all  are  considered  equally  guilty.  The  first  wt- 
ness  I  shall  call  is  Mr.  John  P.  Bourke. 

JOHN  P.  QOURKE  stvorHf  examined  by  the 
Attorney  Generals 

.  Mr,  Bottrke.-^Jn  the  spring  of  the  year  1815, 
I  resided  at  Red  River,  in  the  capacity  of  a  store, 
keeper  to  the  colon}'  established  by  Lord  Selkirk. 
At  that  time  xny  Lord  Selkirk  had  n  number  of 
pieces  of  cannon  there.  There  were  nine  pieces 
altogether.  Some  were  brass  and  some  iron,  four 
of  them  were  brass  and  were  Ihree  pounders,  that 
is  two  of  them  were,  and  two  were  swivels.  Two 
of  them  were  ^Id-pieces  and  two  were  swivels ; 
Liiere  were  also  four  iron  Bwivels  and  a  howitzer, 
There  were  only  two  brass  field-pieces  and  two 
brass  swivels,  tftjre  were  also  four  metal,  or  iron 
swivels,  and  a  howitzer  ;  nine  pieces  altogether. 
They  were  in  my  charge,  and  given  to  me  m 
cl large  as  the  property  of  the  Earl  of  Selkirk. 
They  were  in  the  store  when  I  icceived  them  in 
charf^e,  and  I  received  them  from  Mr.  McDonell, 
or  Mr.  Archibald  McDonal'',  that  is,  I  received 
the  ko^'B  of  the  Stores  from  one  of  them,  but  1 
cm  not  exactly  recollect  which.  Mr.  Archibald 
McDonald  was  under  Mr.  Miles  McDonell. 

Attorney  General. — What,  Sir,  might  they  be 
worth  at  a  very  moderate  calculation  ?  what  do 
you  think  was  their  value  ? 

Mr.  Bourke. — Indeed  I  can  not  say,  but  tliey 
must  le  very  valual.le.  1  do  not  know  the  value 
of  such  things. 

Attonwij  General. — It  is  unnecessary  to  fix  a 
precise  value,  do  you  think  they  were  worth  ten 
pounds  each  ? 
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Mr.  Bourke* — They  must  certainly  be  wortli 
that,  and  the  brass  ones  a  great  ileal  more,  as  J 
should  think.  They  were  generally  kept  in  one 
o{  the  men's  houses.  By  men's  houses,  I  mean 
houses  where  the  men  lived,  but  the  property  ot" 
the  Earl  of  Selkirk.  One  was  kept  on  a  block 
outside  of  the  houses,  the  others  in  the  men's  room 
of  a  house  belonging  to  the  Earl  o^  Selkirk.  On 
the  3d  of  April  1810,  I  thought  the  men  collect- 
ed in  unusual  numbers  to  get  provisions,  and  wfts 
surprised  at  observing  that  most  of  them  had 
(ticks  in  their  hands. 

Attorney  General.— 'Were  the  men  accustomed 
to  get  provisions  from  tlie  store  in  this  way  ? 

Mr.  Bourke.—'They  were  accustomed  to  get 
provisions  from  the  store,  but  not  to  come  with 
sticks  for  them.  It  was  on  the  3d  of  April,  be- 
tween ten  and  twelve  in  the  morning  when  I  saw 
them  assembling  in  such  numbers,  I  was  afraid 
they  meant  to  break  open  the  store,  and  I  there- 
tore  determined  only  to  take  them  into  the  store 
one  at  a  time. 

Attorney  General.— Was  there  any  particular 
time,  or  limited  period,  by  which  their  provisions 
were  to  be  served  out  ? 

Mr.  Bourke. — There  was  not.  I  usually  began 
as  early  as  convenient,  and  it  was  generally  about 
tliis  time  of  day.  About  twelve  o'clock,  or  between 
twelve  and  one,  as  I  was  looking  out  to  call  some 
into  the  store,  1  saw  they  had  got  the  cannon  on  a 
sledge.  I  immediately  locked  the  store-door,  and 
went  and  took  hold  of  the  cannon,  or  one  of  them, 
to  remove  it  from  the  sledj^e,  but  waa  prevented 
by  the  settlers,  who  took  hold  of  me  and  ordered 
me  to  let  it  go.  1  then  tried  to  sret  into  tlie  great 
house,  where  Mr.  ArcliibaKl  NitDouald  and  SDUie 
others  were,  but  was  pre-.r  itoil  l)\  ihc  j.eoj-U^  with 
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their  stickfl  and  clubs.  I  then  tried  to  get  into 
the  store,  where  1  had  been  serving  out  the  pro. 
visions,  and  whence  I  could  get  to  the  room  where 
Mr.  Arciiibald  McDonald  was,  but  I  was  again 

})revented  by  them,  and  among  others  particular. 
y  by  Hector  Gunn,  who  had  a  gun,  till  they  got 
ofl' with  the  cannon.  Then  I  was  let  go  in  by  them, 
andlfoundthey  had  taken  all  the  pieces  of  ordnance 
that  were  there.  The  two  prisoneis  were  there. 
I  know  both  of  them  very  well,  and  they  were 
tliere.  I  can  not  say  that  I  saw  them  actually 
take  hold  of  the  cannon  with  their  hands,  but 
they  were  there,  and  went  away  with  the  party 
wi.ich  took  them  away  to  the  North  West  fort  in 
the  neighborhood  of  the  place  they  were  taken 
from* 

Attorney  General^-^Did  you  see  the  prisoners 
at  the  bar  before  and  after  the  robbery,  and  did 
you  ever  see  the  cannon  after  they  had  been  taken 
away  in  the  manner  you  have  described. 

Mi\  Bourke.^^l  did  see  them,  both  before  and 
after  the  robbery.  The  cannon  were  taken  up  to 
the  North  West  fort,  and  the  prisoners  went  along 
with  them.  Soon  after  they  got  out,  I  haw  Mr. 
Duncan  Cameron  meet  the  people,  and  encourage 
them  not  to  be  afraid,  and  they  were  taken  to  the 
North  West  fort,  where  I  aflerwards  saw  a  part  of 
them.  I  saw  two  of  the  brass  pieces  in  the  North 
West  fort  at  the  time  I  went  there  with  Mr.  White, 
Mr.  Archibald  McDonald,  and  a  constable,  with 
a  warrant  from  Mr.  Miles  McDonell  to  search  for, 
and  demand,  the  stolen  property.  There  was  a 
large  party  went,  but  only  the  four  I  have  men- 
tioned were  allowed  to  enter  the  fort. 

Attoniej/  Gefieral-^-^Did  you  obtain  the  cannon 
from  Mr.  Cameron  ?  v  t, 
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Mr.  Bourke.-^^o,  wo  did  not :  he  said  they 
were  in  his  possession,  and  he  would  take  good 
care  to  keep  them,  and  as  there  was  an  armed 
force  drawn  up  in  tlie  fort,  wc  could  not  execute 
the  warrant  of  the  magistrate.  1  believe  I  liave 
frequently  seen  the  prisoners  afterwards  among  the 
North  West  Company's  people.  They  deserted 
our  fort  at  that  time,  and  I  never  aflerwards  serV' 
ed  them  with  provisions ;  they  went  away  alto- 
gether. I  saw  one  of  thu  cannon  afterwards  at  a 
battery  lower  down  upon  the  river,  which  had 
been  erected  by  the  North  West  people  to  annoy 
us. 

Attorney  General — I  omitted,  I  believe,  to  ask 
you  whether  the  prisoners  were  armed?  1  would 
also  ask  if  the  settlers,  on  the  morning  the  cannon 
were  taken  away,  were  generally  armed  with  clubs  ? 

Mr.  Bourke.'-^l  can  not  say  that  it  was  club.-j 
that  the  party  generally  were  armed  with,  but 
they  had  sticks,  and  I  can  not  say  about  the  pris. 
oners.  The  Red  River  country  is  in  the  Indian 
territory,  being  situated  in  the  neighbourhood  of 
the  Lake  and  River  Winipic.  'ihe  Earl  of  Sel- 
kirk had  a  colony  called  tlie  Red  River  Settle^ 
ment.  I  went  to  it  in  1813,  and  remained  there 
till  we  were  all  drove  away  by  the  North  West 
people  in  181.5.  Ihe  Red  River  Settlement  was 
situated  near  tli«  Forks  of  the  Red  River,  as  they 
are  usually  called  :  the  Forks  are  formed  by  the 
junction  of  the  Red  and  the  Assiniboiji  Rivers. 
The  cannon  were  taken  from  Fort  Douglas,  from 
the  dwelling  house  of  some  of  the  men,  and  were 
taken  to  the  North  West  fort,  which  was  about 
half  a  mile  distance;  to  Fort  Gibraltar,  where 
they  were  received  by  Mr.  Cameron,  or  rather  he 
went  with  them,  for  ho  met  the  settlers  with  them, 
and  was  accompuuied  by  a  number  of  men. 
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Atturnej^  Gcneral.'^AnA  tlie  cannon,  together 
with  the  liouse  IVom  which  they  were  taken,  were 
\he  property  of  the  Earl  of  Selkirk  ? 

Mr,  Bourhe.'^They  were  the  one  and  the 
other.  '  ■ 

('rons  examination  conducted  by  Mr.  Sherwood. 
Mr,  Shtrwood.'-^Do  you  know  what  Lord  Sel. 
kirk's  possession  was  ?  I  mean  what  right  he  had 
to  them?  how  they  came  to  he  his  property?  he- 
cause  they  are  rather  un  extraordinary  property 
lor  a  nobleman  to  he  possessed  of? 

Air.  iJoi/r/ie.— They  were  given  into  my  care  as 
such,  they  came  to  me  with  his  other  property, 
and  I  took  them  to  be  such.  I  never  asked 
any  questions  about  how  he  came  to  have  such 
property. 

Mr.  bherwood. — Were  they  upon  carriages,  or 
mounted  ? 
Mr.  Bourke. — No,  they  were  not. 
Mr.  Sherwood.'-^iiixd  they  not  been  mounted  a 
short  time  before  ? 

Mr.  ^oMrArcf.-— No,  they  had  not  to  my  know- 
ledge. 

Mr.  S/ierwood.-^yerc  they  not  on  carriages  on 
Chri.stmas-day,  and  had  they  not  been  for  some 
time  before  that  day  ? 

Mr,  Bourke.'-^i  do  not  know  tliat  they  were. 
Mr.  Sherwood. --^Do  yon  not  know,  or  I  will 
ask  you^  were  there  not  caniages  there  for  them  ? 
Atlornci/  Generul.-^l  nbject  to  this  question,  or 
rather  to  the  course  of  questions  put.  What  dit- 
feicQce  does  it  make  vviiethcr  there  were  carriages 
or  not  ?  would  it  be  less  a  robbery  if  the  carriages 
had  been  there  ? 

Mr,  Sherxvood.-^Tlioiigh  unfortunately  not  in 
possession  of  the  advantages  which  the  Crown 
officers  command,  yet  I  have  as  good  a  riglit  as 
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the  King's  Attorney  General  to  select  my  own 
node  of  conducting  the  defence  of  the  prisoners, 
but  the  qui^stions  1  iuive  put  are  directly  in  point, 
as  it  is  not  merely  a  taking  away  of  the  proi)ert/ 
o{  another  which  it  is  nccessasy  to  shew,  but  also 
the  animus  Jiirandi.     In  i\m  opinion  I  uni  sup- 
ported by  my  Lord  Hale,  j .  508,  Sect.  .3,  Vol.  1. 
"  As  it  is  ct.'pil  and  asportavU  so  it  must  htjclmice 
"or  anhnojhrafuii,  otlKTwise  it  is  no  lielony,  for  it 
•'is  the  mind  that  makes  the  taking  of  anoll.es*" 
"  goods  to  be  a  felony,  or  a  bare  trespass  only  ; 
"but  because  the  intention  and  mind  are  secret, 
"the  intention  must  be  judged  by  the  ci'   'unstan- 
"ces  of  the  fact.**     My  Lord  Hale  th       goes  on 
to  state  a  variety  of  instances  so  as  to  elucidate 
the  sound  principle,  that  in  the  absence  ol'  the  an* 
hnus  Jiirandi  althougli  property  is  taken  away,  it 
is  only  a  trespass  that  is  committed.     Amongst 
the  cases  put  by  the  learned  judge  is  one  complete- 
ly in  point  to  that  at  present  before  your  Lord- 
ships.    "  If  A.  takes  away  ihe  goods  of  B.  openly 
"before  him,  or  other  persons  (otherwise  tl  iin  by 
"apparent  robbery,)  this  carries  with  it  an  cvj- 
"dence  only  of  a  trespass,  because  done  openly  in 
"  the  presence  of  the  owner,  or  of  other  persons 
"  that  are  known  to  the  owner.**     Upon  the  shew- 
ing of  the  Crown  at  the  present   moment   tlicse 
cannon  were  removed  inibliciy.     But  it  is  not  ne- 
cessary that  I  should  at  this  moment  explain  what 
is  our  defence.     Mr.  Attorney  General  can  not 
know  my  object  in  putting  these  questions,  and  I 
do  not  thiuK  that  he  possesses  any  right  to  im- 
peach my  judgment  and  tell  n.e  in  round  teinis, 
that  if  I  prove  that  though  these  cannon  ha\e  b(  en 
stated  to  be  frozen  into  the  ground,  and  useless 
from  their  not  being  mounted,  yet  tluit  there  were 
carriage  wit.iiu  the  fort  upon  which  they  iwnui!  at 
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anj  moment  be  put»  that  it  amounts  to  nothing, 
I  differ,  with  him,  and  say  it  amounts  to  a  great 
deal,  and  before  this  trial  is  over,  so  it  will  appear, 
or  I  am  much  deceived.  I  think  it  will  go  a  great 
way  in  this  charge  of  robbery*  though  in  an  ordin« 
ary  case  it  might  not.  If  I  go  to  Scotland,  forin« 
stuioe,  where  the  poor  are  exceedingly  numerous, 
and  persuade,  by  raise  representation^  a  number  of 
poor  families  to  abandon  their  homes,  and  go  thou- 
sands  of  miles,  upon  a  visionary  idea  of  establish-' 
ing  a  colony  in  a  climate  jirhere,  with  every  indus- 
try, they  must  starve,  m  addition  to  their  being 
daily  and  hourly  exposed  to  the  tomahawk  of  the 
Savage,  and  when  these  poor  people  desire  to  go 
away  from  this  dreary  and  miserable  countir  to 
one  where  they  can  enjoy  the  blessings  of  civiliza- 
tion and  maintain  themselves  and  families  in  plen- 
ty, they  are  given  to  understand  that  the  artillery, 
that  was  artfully  represented  to  have  been  taken 
there  for  the  (defence  of  the  eolony,  is  to  be  turn- 
ed against  them,  to  be  turned  against  them  by 
persons  employed  by  me,  I  think  it  will  amount  to 
a  great  deal  to  shew  that,  if  they  were  not  actual- 
ly in  a  situation  in  which  they  could  be  used  for 
that  purpose,  that  all  that  was  wanting  to  render 
them  so  was  on  the  spot,  or  at  home.  I  would  re- 
mark also  to  Mr.  Attorney  General  that,  where  the 
obtaining  of  the  whole  truth  is  the  object  of  a  pro- 
secution, (or  of  those  who  conduct  it,)  too  many 
questions  can  not  do  harm,  but  too  few  may.  If 
twenty  idle  questions  even  are  put,  it  is  far  oetter 
that  they  should  be,  than  that  one  essential  fact 
should  be  concealed,  and  all  I  am  anxious  fot  in 
the  performance  of  my  duty  to  those  two  m^n  is 
that  no  essential  fact  should  be  concealed,  and  if 
none  are,  I  have  no  apprehension  but  the  result  of 
thii  trial  will  be  like  aU  that  have  gone  b«»fore,  a 
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verdict  of  acquittal ;  but  I  have  never  been  ac- 
customed to  this  species  of  interruption  which 
Mr.  Attorney  General  has  so  frequently  made,  and 
I  hope  I  shall  never  be  compelled  to  submit  to  it, 
or  to  any  thing  like  official  importance. 

Attorney  General, — 1  have  not  been  accustomed 
to  the  terms  made  use  of  by  the  learned  gentle- 
man, nor  I  hope  ever  shall  be.  As  to  objecting 
to  questions  which  strike  my  mind  as  evidently  im* 
proper,  the  only  time  to  object  is  at  the  moment 
when  they  are  put  I  can  not  know  what  the  gen- 
tlemen intend  them  to  lead  to,  but  if  a  question 
is  put  which  J  consider  irrelevant  or  objectionable 
in  any  point  of  view,  the  time  for  me  to  oppose  it 
is,  I  should  imagine,  at  the  moment  when  it  is  of- 
fere4  to  the  witness.  My  reason  for  objecting  to 
the  question  of  the  learned  gentleman  was,  that  I 
considered  it  a  question  calculated  to  create  an  im- 
proper bias  with  the  jury,  and  in  no  way  connect- 
ed with  jthe  case.  The  charge  brought  against 
the  prisoners  is  a  charge  of  robbery ,  a  charge  of 
having  fitolen  a  number  of  pieces  of  cannon.  If 
any  individual  has  gone  to  Scotland  in  the  man- 
ner the  learned  gentleman  alludes  to,  let  a  proper 
notice  be  taken  of  siich  conduct,  but  it  can  cer- 
tainly present  no  answer  to  the  allegation  against 
the  prisoners  of  stealing  cannon,  or  any  justifica- 
tion for  so  extraordinary  a  question  as,  what  was 
done  six  months  before  with  them,  or  even  who 
they,  belonged  to  six  months  ago  ?  but  so  very 
extraordiifary  a  question  as  whether  there  was 
some  part  of  them  that  waa  not  stolen,  can  cer- 
tainly have  no  relation  to  the  direct  charge  of  rob- 
bery nor  can  I  conceive  why  so  extraordinary  a 
question  should  be  put. 

Mr.  aherwood.-^l  put  this  extraordinary  ques- 
tion because  the  Attorney  General  has  charged 
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the  prisoners  at  the  bar  witli  a  robbery,  which  they 
have  not  cominitted,  uor  ever  had  any  intention 
of  committing,  though  from  the  manner  in  which 
the  witness,  Mr,  Boiirke,  speaks  of  the  cannon, 
the  jury  might  be  led  to  suppose  that  it  was  impos. 
fiibie  they  could  be  made  use  of,  and  that  the  tak- 
ing them  away  was  a  wanton  and  felonious  appro- 
priatiou  of  thte  property  of  the  Earl  of  Selkirk  to 
their  qwn  use.    That  the  contrary  is  the  fact  is 
well  known  to  Lord  Selkirk,  and  those  who  have 
commenced  this  prosecution,  though  perhaps  it  is 
not  to  the  learned  Attorney  General.    I  put  the 
question  because  I  consider  it  a  very  important 
question,  and  I  shall  put  it  again.    If  I  put  a  ques- 
tion that  is  improper,  1  shall  be  stopped  by  your 
Lordships,  and  feel  bound  to  submit  to  the  correc- 
tion, but  I  do  not  consider  tliat  Mr.  Attorney  Ge- 
neral has  the  prerogative  of  stopping  me.     I  think 
it  important  to  make  this  witness  prove  that  there 
were  carriages  designed  for  these  instruments  of 
destruction,  at  the  very  same  place  with  the  can- 
non.    As  to  stea^ng  them  they  had  no  more  in  ten- 
tioii  of  stealing  them — they  had  no  more  intention 
of  committing  a  robbery  in  taking  away  the  guns, 
than  they  had  of  stealing  the  ovens  and  bringiilg 
them  to  this  town  of  York,  where,  happily  for 
themselves,  they  were  able  to  get,  after  putting 
these  cannon  out  of  the  way  of  doing  them  harm, 
but  where  it  is  not  likely  they  would  have  reached 
had  they  not  taken  that  precaution. 

Solicitor  General. — I  submit,  my  Lords,  that  the 
learned  gentleman  ought  to  state  the  nature  of  the 
answer  which  he  expects  to  receive.  This  rule  is 
decidedly  laid  dviwn  in  McNully,  and  is  a  very 
proper  one,  1  think,  because  it  enables  the  Court 
to  see  whether  a  question  is  proper  to  be  put  or 
not.      The  rule  to  which  1  refer   is  found  in 
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iicSsiiy  dii  6viden(^,  Vol.  1,  Cap.  S.  page  14. 
<(  Counsel  ought,  not  to  call  witnesses  without  first 
**  opening  ixi  the  Cdtirt  the  nature  of  the  evidence 
<*lhey  intend  td  eiamine  them  to.  This  haslieen 
<^  often  soleninly  adjudged  though  not  strictly  ad* 
<<herdl  to  in  practice/*  ^ 

QiirfJusiice  J^^mWA'-^at  nileisi^pUcableto 
examinatibn^  in  khiet,  but  you  fire  not  now  e^ni* 
faiio^  in  chief.  lit  cross  exafhination  this  rule 
w,  you  must  confin^  yourself  to  qujestions  put  in 
chief,  or  more  properly  speaking  your  cross  ques- 
ttonsmust  be  founded  on  tl^e  answers  given  to 
qUestiotis  put  in  the  examiii4tbti  in  chief,  and  the 
rule  must  be  observed  in  this  case* 

Mr*  Sherwood^-^Theti  I  will  ask  it  him  on  the 
answer  which  he  gave  j^  the  question  as  jto  wheth- 
er they  were  mounted  or  not  ?  His  answer  was, 
they  were  not^  My  question  id,  could  they  not  be 
mounted  ?  whether  the  means  of  mounting  them 
were  liot  at  command  ^  fthe  question  being  put.  J 

Mr,  Brnfrke^-^Two  <a  them  could  be  mounted, 

but  not  niore. 

Mr.  Sherwood.-^Atkd  these  cannon  you  have 
laid  were  the  property  of  the  Earl  pf  Sel^cirk ; 
now.  Sir,  upon  that  answer  I  ask  you  if  you  hap- 
pen tokno'v  how  they  became  the  |3»rQperty  of  that 
nobleman,  being,  and  I  have  be^e  remarked, 
rather  a  singular  property  for  a  nolbfeman  to  have 
in  his  possession  ? 

Mr.  Bowke.^-^^Of  I  do  not  j  all  I  know  I  told 
you  before,  that  they  were  given  me  in  charg« 
with  other  property  belonging  to  Lord  Selkirk, 
and  I  considered  them  always  to  be  Ws  property. 
They  were  included  in  the  Ijst  of  property  given 
newith  the  keys. 

Mn  ^Aw-aooc?.— You  never  heard  mat  any  of 
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them  had  been  taken  from  the  North  West  Com- 
pany? 

ikfr.  JJoMrAre.-— No,  I  did  not. 

Mr*  'jSherwood.-^ln  point  of  fact  you  do  not 
know  how  they  became  the  property  of  his  Lord- 
ship ;  he  might  have  got  them  from  liis  father  for 
ought  you  know  ? 

jj^r*  Btnarkc-^i  do  not  know  iittt'he might  I 
can  iiOt  sa/ that  he  did  not  get  them  fi'oih  his  mo- 
ther, * 

Mr,  Skerwoodc^You  have  said^  Sir,  they  were 
taken  frdm  a  house  belonging  to  the  Earl  of  Sel- 
kirk,  from  his  dwelling  house.  Pray,  Sir,  did 
Lord  Selkirk  live  there  ? 

Mn  j9o3<rA-i?.—- Lord  Selkirk  did  not  live  there, 
but  the  house  belonged  to  him,  it  was  his  proper- 
*  ty,  he  owned  the  house. 

Mr.  5^rwood— Who  lived  in  it?  Men  or  pigs, 
or  both? 

Mr,  Bourke,-^The  people  employed  in  the  fort 
^ved  in  it 

Mr,  Sherwood,'^Axi6.  did  the  hogs  belonging  to 
the  fort  Kve  there?  On  your  oath,  was  it  not  a 
hog-stye? 

4/r.  Bourkc-^l^o,  it  was  not.  It  was  a  dwelling 
J^ouse. 

Mr,  Sher'wood,^^'D\A  any  body  sleep  in  it? 
w^e  there  any  chambers  ?  any  bea  roonls  ? 

Mr,  Bourke, — ^^People  did  sleep  in  it  regularly. 

Mr.  ^'AcTTTooc/.-^ And  I  ask  you  again,  did  not 
pigs  sleep  in  it  as  regularly  ?  Were  not  pigs  con- 
stantly kept  there  ? 

Mr,  Bourke. — Yes,  I  believe  they  wei'e. 

Mr,  Sh0^'o6d.-^'Wii»  the  place  in  whieh  they 
were  kept  one  of  the  chambers  of  which  you  ^ave 
spoken  is  b«ing  so  regulaifly  occupied  ? 
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Mr,  Botirke.^^1  do  not  know  exactly  where 
they  were  kept. 

Mr.  5Aencooi/.-r>But  you  surely  know  whether 
the  hogs  were  in  the  ^ea*chamber  ?  Should  you 
put  a  hog  into  your  bed-room  ?  « 

Afr.^ewrifre.— In  that  country  perhaps  we 
ipight  on  a  chance. 

Mr^  Sherwood*^^tht  pigs  were  not  in  his  Lord- 
^lips  bed-chamber,  were  they?  They  did  not 
deepi  together  I  suppose?  ^   ' 

Mr^  Boterke.'—l  do  not  know  whether  I  am  ob- 
liged to  answer  such  questions,  but  I  told  you  be- 
^re  that  l«ird  SeUcirk  did  not  Uve  (here,  but  that 
{the  house  belonged  to  him. 

Mr,  Shfineoodp^-^^oix  said  it  was  his  dwelling 
house^ 

Mr,  Bourh-^l  said  it  was  a  dwelling  house  bei^ 
longing  to  the  Earl  of  Selkirk,  and  used  as  such 
by  his  peopH  but  I  told  you  distinctly  thathe  did 
sotUvie  there. 

Mr,  Sherm6d,-^And  at  last  we  see  that  this 
dwelling  house  df  the  Earl  of  Selkirk  was  a  pig- 
pen^ These  people  who  took  away  the  cannon 
we^e»  I  believe,  settlers  and  not  servants  to  the 
Hiidscm's  Bay  Company.  i^ 

mr*  Bowrfc.— They  were  settlers  sent  out  by 
JjQT^  Selkirk. 

Mr.  5*«i»oorf*—- There  is  a  difference,  is  there 
not,  between  his  Lordship's  settlors  and  the  Com- 
pany's set^rs?         .(*M^^ 

ifr.  Bourket-^Yest  there  is  some  diflfefence. 

Mr.  Skffrwood.^'''Do  you  happen  to  know  whe- 
ther these  settlers  were  satisfied  with  their  situa- 
tion ?  whether  they  were  satisfied  with  their  pro- 
visions, either  as  to  quality  or  quantity  ? 

Jfefr.  Bourke. — I  clo  not  know  that  they  were  sa- 
tisfied, there  were  some  who,  i  believe,  would  not 
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have  been  pleased  if  they  had  the  best  that  couI4 
be  got  in  York.  They  always  had  sufficient  good 
provisions,  and  might  have  been  satisfied,  and  j 
believe  generally  would  have  been  so,  if  they  bad 
not  been  stirred  up  to  discontent. 

Mr,  iSi^mrooflf.— rThat  will  do  iipon  this  subject, 
I  did  not  ask  you  whether  they  ought  to  have  been 
satisfied,  but  if  actually  (hey  irvrp  not  satisfied. 
I  will  now  ask  you  another  question.  Have  you 
seen  any  of  these  good  people  since  you  have  been 
in  York  attending  the  Coprt? 

Mr.  Bourkc^^l  do  not  know  if  they  are  good 
people  or  not/  but  1  have  seen  some  ^  them  at 

Mr.  Sherwood^-i^Do  they  appear  as  well  satisfi. 
ed  as  they  were  at  Red  River,  or  do  they  desire  to 
go  back  d 

Mr.  BQurke.-^!  do  not  know  any  thing  about 
them,  whether  they  are  better  pleased  or  not. 

Mr.  Sherwood. — You  said  you  werd  serving 
them  out  provisions  at  the  time  the  cannon  were 
taken.     What  sort  of  rations  had  they  ? 

Mr.  Bourke* — They  had  oatmeal,  fat  pemican, 
and  potatoes,  in  sufficient  quantities,  according  to 
their  families. 

Mr,  Sherwood.'^lt  was  in  April,  I  believe,  that 
the  cannon-  were  taken  away  upon  sleighs.  Was 
there  a  good  deal  of  snow  and  ice  in  the  riyer  ? 

Mr.  Bourke.-^Ye3,  there  waft  a  good  deal. 

Mr.  Sherwood. — Do  you  call  it  a  good  climate? 

Mr.  BoUrke.-^Yes,  I  call  i^  a  very  good  cli- 
mate, as  good  as  this,  and  better  than  Lower  Can- 
ada. 

Mr.  Shfirwood.^^Yoa  have  mentioned  that  these 
people  had  sticks.  Is  it  any  thing  so  unusual  in 
your  country  for  people  tp  walk  with  a  stick  that 
you  were  surprisca  ? 


Mr,  Bourke.'-^o  not  in  my  own  country,  bul 
it  was  extraordinary  there,  anal  certainly  thought 
fOQie  harm  was  meant  when  I  sai^  them  with 
fticks. 

Mr,  Sherwood,^^'Was  it  before  governor  Mc- 
poneli's  proclamation  that  these  cannon  were  ta- 
ken? 

Attorney  GeneraL-^Wheiiier,  my  interruption  ia 
loudly  exclaimed  against  or  not,  I  mutt  oppose 
such  questions.  I  do,  my  Lords,  most  reluctant* 
)y  interfere,  but  I  consider  them  Mudi  a  deviation 
vom  propriety  that  I  feel  it  an  imperative  duty 
fiot  to  permit  laem  to  be  continued,,  without  ex- 
pressing my  sense  of  their  irregularity.  As  to  the 
displeasure  of  the  learned  gentleman  I  can  not 
help  it ;  as  a  matter  of  course  I  must  expect  it, 
but  I  do  appeal  to  your  Lordship's  authority  to  put 
an  end  to  such  irrelevant  interrogatories,  which 
have  already  extended  themselves  to  a  very  unjus- 
tifiable length. 

Mr,  Sherwood,^^l  have  no  puticular  wish  to 
press  the  question,  I  have  done  with  Mr.  Bourke. 
.  Be'^xamnation  by  the  Attorney  General^: 

Attorney  General.-^You  have  berm  questioned, 
$ir,  in  rather  a  singular  manner,  as  to  whether 
Uiis  was  in  fact  a  dwelling  house,  and  the  proper- 
ty of  the  Earl  of  SelkirC  Will  you.  Sir,  again 
inform  us  what  it  was? 

Mr.  Bourke,-^lt  was  an  victual  dwelling  house,, 
and  belonging  to  the  Earl  of  Selkirk,  but  inhabit- 
ed by  his  people,  who  ate,  drank,  and  slept  there. 
Pigs  might  be  kept  there  for  any  thing  I  know, 
but  there  were  places  partitioned  off  for  stores  and 
otb^r  purposes,  but  they  were  all  under  one  roof. 

MILES  MACDON£LL£i9t<tr^,«vorii.    Ex- 
amined by  the  Attorney  Q^wraL, 

Mn  Macdonell.—'l  was  Uiere  at  the  Red  River 
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flettlement  jn  1815,  and  for  aom^  time  before.  { 
know  of  sojDip  cannon  being  thercy  the  property 
of  the  Earl  of  Selkirk.  These  capnoo  were  sent 
out  by  his  Lordship  iq  his  own  hired  ship,  and  ar. 
rived  at  the  settfennent  in  ^81^.  X  know  they 
were  his  own  prc^rty,  as  I  saw  the  account  of 
them,  that  is,  the  bill  and  receipt ;  the  post  of 
then^  was  8pecitied».but  I  do  OPt  exactly  repoUect 
how  much  it  was,  and  ihey  were  kept  at  the  Bed 
River  settlement  ^m  1812  to  1815.  In  the  fall 
of  181i  they  bad  been  put  up  into  a  storehouse, 
one  end  of  which  a^Ved  U  a  dwelling  for  son^e  ^f 
pur  people^  ^ 

Mn  Sherwood,^^!  hope  your  Lordships  have 
taken  down  these  answers  of  Mf.  Macdonell,  as 
we  consider  them  very  iipportsnt;  perhaps  Mr. 
Mf^donell  ¥dU  repeat  them.  fMr*  Macdonell  ^. 
fortUngltf  did  repeat  his  answers  in  substance,  J 

MVf  Mitce/oittf//.— 'There  w^e  nine  pieces  taken 
away.  When  I  came  to  the  settlement  there  were 
two  brass  thi^ee  pounders,  two^  brass  swivels  One 
pounders,  four  iron  swivels  of  from  one  to  two 
pounds,  and  a  small  howitzer  of  which  I  do  not 
know  ^e  calibre^  but  it  was  a  small  one.  Two  of 
them  were  ^eldrpieces,  viz*  the  three  pounders  ^ 
the  smaller  pieces  are  generally  called  swivels. 

Attorney  Genefol^^r^Can  you  give  us  the  value 
of  them.  Sir,  either  fvom  your  own  judgment  and 
knowledge  o|^  such  articles,  pr  from  recollection 
of  what  they  were  charged  in  the  account  ? 

Mr,  MacdonelL-^l  do  not  recollect  what  the 
iield-pieces  were  charged^  I  should  suppose  they 
might  be  worth  thirty  pbuuds  each  ;  they  would 
be  worth  more  in  tha>  Hudson -g  Bay  territory. 
The  swivels  I  do  get  recollect  the  cost  of  nor  can 
i  form  so  goodipn  idea  of  their  value.  \ 

Attormy  Grtfuero/.-— It  is  not  at  all  necessary, 
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Sir,  that  you  should  value  thdm  very  accurately^ 
8tiy  any  sum  thatis  not  over-valuing  them.  Wertf 
(he  two  worth  twenty  pounds  ? 

Mr.  MacdoneU,'^--Censdn\y  they  were  worth 
that 

Attorney  Gffiitfra/.*— Now,  Sir,  the  iron  pieces,  if 
you  please  give  us  their  value,  either  from  your 
recollection  oi  the  account,  or  your  own  know- 
ledge, observing  the  same  rule  not  to  over-rate 
them. 

Mr,  Macdondlf^l  can  not  say  as  to  them  ei- 
ther, though  I  recbOect  that  I  saw  the  account  ,but 
I  should  suppose  they  might  bib  worth  from  three 
to  five  pounds  each  ,hard]y  so  inuch  as  five  nounds» 
but  certainly  they  Vere  worth  thr^el  pounds  each. 
The  howitzer  was  worth  ten  or  twelve  dollars. 
The  howitzer  and  one  or  two  of  the  iron  pieces 
were  given  to  my  charge  in  HudsA*s  Bay  forthc^ 
protection  of  the  settlement. 

Atkfney  QeneraL-^WtTe  they,  Sir,  in  the  store 
in  t^e  beginning  of  April  in  the  year  1815  ? 

Mr»  Macdonell^^l  should  think  that  they  must 
have  been,  though  as  I  was  not  there,  I  can  not 
say  positively.  I  left  them  in  the  store  fn  Janua- 
ry, di^ounted,  and  I  founj^,  when  I  returned  to 
the  fort  from  my  journey,  that  they  were  gone. 
Upon  my  return  the  circumstance^  were  commu- 
nicated to  me  under  which  they  had  been  taken» 
as' well  as  the  place  where  they  had  been  taken  to. 
A  deposition  was  afterwards  made  before  me  to 
the  same  efTect,  and,  in  consequence,  I  issued  a 
search-warrant  to  search  the, North  West  fort  near 
the  Forks  of  the  Red  Riv^r,  and  sent  llf-  Bourke 
and  some  others  to  execulli  it,  and  bliing  them 
back,  if  they  found  therti;  they  returned  without 
them,  but  told  me  it  was  admitted  by  the  partner 
of  the  Company  in  charge  at  the  North  West  fort 
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ffaat  th^  werd  thercii*  bi*t  said  he  should  udce  dii^ 
of  themi  and  would  not  allow  the  warrant  to  be 
executed*  indeed  he  would  only  permit  three  or 
four  of  our  people  to  enter  the  fort  I  saw  two 
of  them  afterwards  when  the  attack  was  made  up. 
on  us  in  that  year;  A  battery  had  been  thrown 
up  at  night  near  the  settlement^  and  I  saw  them 
there  in  possession  of  the  North  West  Company, 
who  had  thrown  up  the  battery.  I  afterwards  saw 
them,  one  on  each  side  of  the  door  of  the  house 
where  I  was  detained  as  ii  prisoner. 

Aitonuy  Qenerair^'DiiL  these  persons  know 
that  they  were  the  property  of  the  Earl  of  Sel* 
kirk,  and  that  they  haid  been  stolen^ 

Mr,  MacdonelL'-^Yeat  they  must  have  known 
it,  as  they  received  them  immediately  they  were 
stolen  from  the  store*  and  also  from  my  warrant 
for  their  reco^ftij^ 

Attorney  GeneraU'^'Ho^  lon^  did  yuu  live  in 
the  Red  River  country  ?  Was  it  long  enough  to 
make  you  acquainted  with  its  geographical  situa* 
tion  ?  Is  it,  Sir,  without  the  provinces  of  either 
Upp^r  or  Lower  Canada,  and  of  the  United  States 
or  America.?  ^    •  -^^ 

Mr*  MacdoneU,'^h  is  certainly  not  in  either 
province,  nor  in  the  United  States.  The  whole 
of  the  Red  River  country  is  beyond  the  height  of 
land  which  separates  the  Ivaters  runuinff  into  Hud* 
son's  Bay  from  those  of  the  Rivers  Missouri  and 
Mississippi^  From  Maps  I  have  seen  I  should 
think  it  to  be  in  between  96  and  97  degrees  west 
longitu(^e,  or  about  97  and  in  perhaps  49|  degrees 
north  latitude. 

Cross  examination  conducted  by  Mr,  Sherwood* 

Mr*  Sherwood* — The  people  employed  ^bout 
the  fort  sometimes  lived  in  this  house  from  Whicli 
the  cannon  Were  taken,  did  they  ? 
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Mr,  Maeaonell.'^'Sot  sometimes,  hut  pl^ays ; 
it  was  our  permaiKint  quarters.  '^ 

Mir.  Sherwood, — ^You,  I  think,  said  that  you 
were  not  at  the  foit  wheii  the  cannon  were  taken 
away,  so  that  perhaps  you  can  not  say  whether  any 
body  was  actually  living  there  or  not  at  the  time, 
•r  whether  it  was  not  used  as  a  hog^stye? 

Mr,  Macdonell, — AU  J  can  say  to  it  is  that 
when  I  went  away  it  was,  and  had  for  a  long  time 
before  been,  used  as  a  dwelling  house  for  the  peo> 
pie,  and  there  were  no  hogs  in  it,  as  I  believe. 

Mr,  Sherpfoodt—^ln  what  capacity,  Sir,  was  you 
at  Red  River  country  ? 

Mr,  MacdoneU.'--i  was  there  as  governor  of  tlie 
district  of  Ossiniboia,  in  the  Hudspn'a  Bay  terri- 
tory. 

Mr,  Sherwood. — ^Did  you  issue  your  warrant  to 
recover  tuese  cannon  in  your  capacity  of  gover- 
nor? 

Mr,  Macdonell,'^!  was  also  a  justice  of  peace. 

Mr,  Sh^rxvood,'^Who  appointed  vou  governor? 

Mr,  Macdonett,'-^!  was  appointed  by  a  commis? 
aion  from  the  honourable  Hudson's  Bay  Company. 

Mr,  Sherwood,^"And  a  justice  of  peace  by  the 
same  authority,  I  suppose,  which  we  consider  no 
authority  at  aU. 

Mr,  MacdonelL-^l  was  appointed  a  justice  of 
peace  by  his  Excdlency  Sir  James  Craig. 

Mr,  Shertiood,'^When,  Sir,  did  you  take  the 
eath  to  act  as  a  magistrate  under  the  commission 
you  speak  of? 

Mr,  MacdoneU, — I  took  the  oath  in  the  year 
1816. 

Mr,  Sherwood,'^1hat  was  afler  the  period  of 
issuing  your  warrant,  it  could  not  therefore  be  by 
virtue  of  the  commission  of  Sir  James  Craig,  that 
you  acted  in  18 Id,  but  under  the  assumed  powers 
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of  your  commission  as  governor,  vbich  Ibe  MorUi 
West  company  did  not  choose  to  acknowledipi,  an4 
therefore  wouUl  not  »ilow  the  waipnt  toite  serv* 
ed.     Was  you,  Sir,  ever  niadi^  s^  jprisoner  yourself  9 

Mr*  MocdonelL-^YeSf  I  was  ma<^  ^  prisiiQer  by 
a  warrant  for  a  breach  of  the  p9fu»,  issued  by 
some  of  lb«  g^tievam^  thiB  ^loilb  West  Cotsh 
pany. 

Mr,  Sherwood.-r^Wete  the  pet9a0  ifhQ  were 
generally  denominated  settlecs  at  the  c^ony  sat- 
isfied with  their  treatment  ? 

Jifn  Macdonell -^They  had  pretty  generally 
speaking  been  satisfied  \ip  to  1815.  I  imderstand 
that  while  I  w^s  away  they  becaoie  otherwise.  I 
know  ths^t  great  exe^tiops  were  used,  «md  had  been 
for  some  lime  before,  tp  excite  discontent  among 
them,  and  whilst  I  was  away  I  was  given  to  under* 
^tand  that  these  endeavours  succeeded*  and  that 
the  colonists  didTbecome  discontented. 

il/r.  SfierwQod.-^Yo\x  have  said.  Sir,  that  the 
Red  River  settlement  is  not  within  either  province 
of  Canada.  Upon  what  do  you  found  that  opin- 
ion? 

Mr,  MacdonelL'r-Vpon  the  circumstance  that  it 
is  beyond  the  bieight  of  land  which  divides  the  wa- 
ters which  discharge  themselves  into  Lake  Erie 
and  the  St,  Lawrence,  from  those  which  empty 
themselves  iato  the  sea,  which  I  believe  to  be  the 
boundary  of  th«  provinces. 

Mr.  Sherwood,'-D\d  you  ever  hear  of  any  pro- 
clamation making  it  diiferent  to  that  issued  in  J  763? 

Mr*  MaddQn^L'r'^o,  I  never  did ;  I  have  seen 
the  constitution  of  179 1»  and  in  describing  the 
boundary  it  says  the  same  thing  in  relation  to  this 
country,  that  it  19  to  extend  to  the  Hudson's  Bay 
territories.  ' 

Mr,  !ifierwood."rThe  proclamation  of  17tl  does 
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tiot  say  to  the  Hudson's  Bay  territory,  but  to  liie 
boundary  line  of  Hudson's  Bay,  which  is  a  \e* 
iy  material  difference  j  and  so  you  consider  the 
kouse  to  be  the  dwelling-house  of  the  Rt.  Hon« 
Thomas  Earl  of  Selkirk,  did  you  ever  know  him 
to  put  his  foot  into  it  ^ 

Mr,  MiwdoneUi^^l  never  knew  Lord  Selkirk  td 
live  in  the  house.  I  never  intimated  such  a  thing, 
but  I  considered  it  to  be  his  property,  and  his  ser* 
vants  lived  in  it,  and  I  therefore  consider  it  to  be 
a  dwelling-house  belonging  to  the  Earl  of  Selkirk. 

ROBERT  GIJNN  smrm    Eamiined  hy  tfte 
Solicitor  General 

Solicitor  OeneraL'-'l  wish  to  taU  you  before  I 
examine  you  that,  if  I  ask  you  any  question  that 
by  answering  may  get  you  into  difficulty  for 
any  thing  you  have  done  relative  to  taking  these 
cannon,  you  need  not  answer* 

Mr,  Sherwoodk'^-i  Only  wish  him  to  know  that 
he  may  answer  every  question  that  is  put  to  him  ;. 
he  was  one  of  those  poor  delude.d  setters,  and  can 
not  criminate  himself  if  he  admits  that  he  took 
away,  or  helped  to  take  away,  these  cannon, 
so  as  to  prevent  them  from  being  used  a* 
gainst  such  as  wished  to  leave  this  land  of  milk 
and  honey. 

Ounn,'-i  was  at  the  Red  River  settlement  in 
181^,  and  at  the  early  part  of  the  spring  whilst 
the  snow  was  on  the  ground.  I  know  the  prison- 
ers at  the  bar,  they  were  settlers  at  Red  River^ 
There  were  some  cannon,  but  I  can  not  say  how 
many,  and  I  know  they  were  taken  away  by  a  par« 
ty  of  settlers.  The  prisoners  were  with  that  par- 
ty, both  of  them. 

Solicitor  Gtjwera^— Whereabouts  were  they, 
close  to  the  sleighs? 

Gtmn,-^!  can  not  say  exactly  where  they  were. 
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but  I  do  know  that  they  were  there  with  the  pari 
ty  who  put  the  guns  on  the  sleigh,  but  I  can  not 
say  that  they  did  any  thing  more  than  that  they 
were  there.  I  saw  them  come  with  the  party,  but 
J  did  not  see  them  afterwards.  I  saw  the  two 
men  at  the  bar  along  with  the  party  who  took  a. 
way  the  cannon,  but  so  many  came  that  I  can  not 
say  that  I  saw  these  two  go  away.  I  saw  them 
come,  and  I  saw  the  cannon  go  away,  but  I  did 
not  see  either  of  them  about  ^  the  house  after^ 
wards. 

Solicitor  6r«idra/.— >Did  you  see  one  George 
Campbell  among  the  party  ? 

Gunn.-'Yes,  I  did,  he  was  one  that  came.  \  I  do 
not  know  if  there  were  any  armed  or  not,  they 
had  sticks  generally,  but  not  clubs. 

Solicitor  GenerttL — Was  there  any  body  in  the 
house  at  the  time  the  cannon  were  taken  out  of  it? 

Crtmn.— There  was  one  Michael  Kilbride,  and  a 
man  who  was  sick,  as  I  believe,  but  I  could  not 
be  sure. 

Question  hy  a  Ji^or."— Had  tbey  all  sticks  or 
clubs? 

Gtmn, — ^Yes,  they  had.  Every  man  had  a  stick 
of  some  kind.  I  saw  the  party  take  out  the  guns 
but  there  were  so  many  that  I  can  not  s^  who  in 
particular  did  it ;  the  prisoners  were,  as  I  said  be- 
fore, with  the  party  who  took  them  away,  but  I 
can  not  say  what  paiticular  person  did.  I  saw 
Mr.  Bourke,  he  was  in  the  store,  serving  out  pro- 
visions, when  th^  began  to^  take  them  out,  and  ' 
he  came  and  tried  to  prevent  them,  but  they  over- 
powered him,  and  took  them  away. 

Question  by  aJuror.'^'Did  you  draw  provisions 
then? 

Gunn, — Yes,  I  «Kd  ? 

Juror. — Is  it  usual  in  that  country  for  a  man  to 
carry  a  cane  or  walking  stick  ? 
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CrKftft.-^-Sdttie  carry  them,  but  not  generally^ 

Solicitor  General, — ^Da  you  know  wiiat  became 
of  these  gun9  afterwards  ? 

Gumu^^HOfldo  not,  lean  not  say  that  I  dow 
I  did  not  f<dlow  tbem* 

Solicitor  Gr^i^aA-^Did  you  never  see  them  af* 
terwards,  or  some  that  you  supposed  to  be  them^ 
at  fort  Gibraltar  ? 

puruh — I  did  see  guns  like  them  at  fort  Gibra]<< 
tar,  but  I  can  not  say  they  are  the  same,  because 
I  did  not  follow  the  pi^rty  who  took  them  away< 
When  they  were  tucen,  they  were  lying  on  the 
ground  without  carriages. 

Cross  examination  conducted  by  Mr.  J^henvood* 

Mr.  Sherwoodi^^You,  I  believe,  Wa^  one  of 
those  unfortunate  people  who  cacpe  ;^put  to  be  a 
settler  at  this  colony. 

GMnn.— Yes,  I  was. 

Mr.  Sherwood'^And  you  was  a  good  deal  dis- 
appointed at  your  situation,  was  not  you,  and  wish- 
ed to  get  away? 

Girnn, — ^Yes,  1  certainly  was,  and  did  want  very 
muph  to  get  away  if  possible. 

Mr.  Sherwood.-^Did  you  hear  any  thing  kai^ 
about  what  was  to  done  with  these  cannon  if  you 
attempted  to  better  your  condition  by  coming 
away? 

Girnn. — ^The  Hudson's  Bay  people  said  that  if 
the  settlers  attempted  to  go  away  they  would  be 
used  to  prevent  them. 

Mr.  iS^^TWoofl?.— What  did  the  settlen  say  to 
that? 

Gunn.--They  said  to  prevent  their  being  used 
against  themselves,  they  would  remove  them,  and 
put  them  out  of  the  way. 

Mr,  /S^^nrooc?.— Where  were  the  settlers  going 
to? 
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Crt^wi.— to^  this  town  of  Y^rk,  they  had  bc^u 
promised  a  passage  to  this  place. 

Mr.  Sh^rwood^'^Then  they  could,  I  iyppose, 
have  no  intent  to  hang  the  cannon  away  to  York^ 
, .  Crttnit.-4-No,  they  could  not^  for  it  was  more 
than  a  thousand  miles  to  York,  and  they  could 
not  bring  thein,  at  they  eaane  in  bark  canoes,  be- 
sides  the!  portages  would  have  hindered  them  if 
nothing  else. 

Air,  Shetigwdi-^Had  they  any  intention  to  sell 
them? 

Gffinft;-^Nct,  for  there  was  no  body  to  buy. 

MlTi  Sherwoo.d.^^Then  in  fact,  as  they  were 
de^irdus  to  escape  from  his  Lordship's  bondage^ 
th^y  thoiight  it  best  to  put  these  cannon  out  of 
the  way,  for  fear  they  should  be  prevented  by 
their  being  used  agreeably  to  what  they  had  been 
told.  * 

Guini,-^Ye8,  that  ivii^  aU. 

Mr*  Sherwood*'^^9ive  you  kfl  the  settlement? 
how  came  you  to  c0me  away  from  such  a  land  of 
promise? 

Gunfti-^t  ctime  to  York  my  self)  find  I  was  ve* 
ry  glad  to  leave  that.place  certainly* 

MICHAEL  KILBRID£  sworn,  and  examn^d  by 
the  Attorney  Generah 

Attorney  GeneraL-^'Wta  you  for  some  time  in 
the  Red  River  country  as  it  is  called  ? 

Kilbride,-^\iTB  and  I  was  Sir,  for  some  years* 
I  was  there^  in  1815  sure,  and  as  good  as  I  re« 
member  there  were  nine  pieces  of  cannon.  Some 
Were  brass,  four  I  believe,  and  four  others  were 
iron,  and  there  i^as  another  one  different  to  all* 
I  don^i^  know  what  sorts  they  might  be,  but  there 
were  nine  altogether  I  am  sure.  They  were  stor- 
ed in  one  of  Loifd  Selkirk's  buildings  banging 
/  to  the  settlement. 
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dfMm^  ^htieralf^JXA  my  bodiy  live  in  the 
Jiouisef  and  who? 

KUimde^'^vxt  wd  there  were,  the  servants 
lived  tlMre*    I  lived  ttoe  myseiil 

il/l9fvie^^^fi^m&iib»>I>idaByofyour  yvivesiive 
|iief^  ■■  ' ' ^ 

Kiliruhy*^/^&»»te  "we^  no  women  liye4  there 
doitog  tlie  tiiae  I  was  there,    'Hiere  was  pn^ 
Kerrigan  and  inyself  who  lived  there. 
^^Ul&mBg  0(?)i^t'«iijy?Waa  Ihci^aay^  of 

removing  these  qaimaD  #of||  the  store  that  3)^011 
kndw<)^  * 

JflJiMii^.'^Not  ififa^h^  been  let  a|one,  they 
would  bi^e  stof))^  liiere^  hut  th^  were  ti^^ 
tw^liyA  large  pi#ty  of  people  i^longing  to  the 
settiemi^t        ?    '  *'- 

i  AHarviey  Gemrdl^f'-^'Do  you  know  ^e  two  pri- 
seners;?  were  they  among  the  party  If  which  j^ou 
are  speaking?  ^  " 

Kilbride»'-^ts^  these  two  fellows  were  there. 

Aa^ne^  6^0fierii/w«*-Ni])w  relate  t(^  us  8loifdy,iill 
that  passed  at  die  time  they  were  taken  pway;  ' 

I(ilbride.^U  was  about  the  Sd  April,  1815, 
at  about  one  o^clock  in  4be  day,  that  Oeorge 
Canipbdl  came  first,  l^en  Hugh  Bennerman  and 
Jdhn  Cooper  came  into  the  room  where  the  guns 
were,  and  with  a  number  of  other  persons  took 
away  the  whole  of  tliem.  Sure  they  were  all 
alike,  for  they  all  hel{>ed  to  |>ut  them  on  the 
^eigh,  and  ^el  the»ti  aWay,  which  they  did,  aud 
took  them  to  Cameron's  fort 

Attorney  G^werfl/.— Then  you  saw  no  particular 
difference,  but  they  all  lielped,  the  prisoners 
amongst  the  rest,  and  took  away  the  cannon  to 
Cameron's  foit. 

iiLi76rirf^»— -That's  whit  they  did  indeed.  Sir. 
Wcf  ootitd  not  have  hindered  them  from  taking 
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ioytmiaf,  aiid  t1i^||iiiili#the 
dw»^  of  the  buildings  whilst  thef '  wcere  taking 
thsnl  iway.  Sim&GtiAmiihtAittmnoM,  George 
Campbell  had  80taef<3fcl»lt  pistols  $  im  «•»  at  & 
head  and  ^ommand^  the  party.  GMtin^biBU  told 
me  that  tli^  were  doiM  to  take  iie  wld.|^eces 
aWay^  and  I  ^d  hlMI  Ihit  he  amst  fiMXNaie  them 
AWay.  I  was  fSleli  tdM  nol  to  stir,  and  he  sbeweit 
me  a^ai#%fjpocket  pistds. 

AUomey  Generof.--^^  iht  two  ims<>i^ivs  pre. 
sent  at  the  time  yovt  are  ispeakhagr  ofl 

jrt/£rtdl^^-»Yes,  tiiey  were  botti  tfaeri^. 

4ttomey  Oeneml^i^JM  yoiHr  gentl^aM'  net 
tkf  to  hinder  them  frbm  being  tak^n^  awtiy. 

i^/iH^'--ttlere  were  0%  '  1^  Ardifbald 
J^Bonald,  a  clerk,  and  a  li^rKMe,  and  Mr, 
Boarke,  th^  and  M^r  Bourke  was  notlel^  to 
te^Ht.  Biflbnald  Who  had  chi^lge^f  the^placs^ 
and  tliii^re  mre  not  moipe  than  tlurty  tuen  thws 
altfi|i|y>  oniHiir  ride. 

^>  Aimnty  ^hmeral.'-'-^Why  eould  noi  Mr.  BoiKki 
let  Mr.  McDotiald  know  about  it  ?  JNow  was  he 
hfttdered? 

KUbridc-^Theve  w#e  sentries  piUced  at  the 
door  of  the  government  houses  till  the  guns  were 
jgot  away  with  sal^ty.  l%ey#^  taken  to  Cara> 
eroil's  fort,   and  both  tho  prisoners  wei^  with 

tbem*' 

At$miii^  (jenert^'-^iyo  you  know  if  any  use  was 
made  Of  theiti  by  the  party  who  took  them  away, 
or  did  they  give  them  iway.  Or  sell  them  ? 
;j  Kilbride, — Not  to  my  knowledge,  I  do  not  be- 
lleve  they  did ;  they  took  thiem  to  Mr.  Cameron's 
fort,  ftttd  there  left  them. 

AUomey  CeneraL — Did  you  see  them  thei«  af- 
terwards »> 

KUttide.-^YeSy  I  did,  but  they  Were  mowited 
then. 
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,  Attoimey  General — Then  it  appears  they  might 
be  of  use  though  they  were  not  brought  to  York. 
Did  you  see  tlte  pa^ty  after  they  got  off  with  the 
oinnon,  and  did  you  observe  whether  or  not  tiiey 
^ere  jpioed  \^y  another  party.  ^ 

Kilbride.— Yea,  I  saw  tKenni  when  near  the  fort, 
and  th^y  were  joined  by  another  party.  There 
was  Mr.  Cameron  there,  and  about  Hfteen  armed 
persons,  who  all  came  out,  upon  a  i^ignai  being  giv- 
en, that  they  were  safe  out  with  the  cannon  ;  the 
signal  was  tiring  a  small  arms,  and  then  Cameron's 
party  came  out  from  just  by,  and  joined  the  peo- 
ple With  the  cannon  j  when  they,  got  out  they  set 
off  at  a  very  smart  rate^  1  was  by,  and  I  heard 
Mr.  Cameron  say,  "  well  done  my  hearty  fellows  : 
"  well  done  my  hes^rty  fellows.*' 

Attorney  GeneraL-^Wer^  the  whole  nine  can- 
non taken  out  of  the  house  or  was  any  part,  and 
what,  oiit  side. 

Kilbride* — There  were  eight  pieces  of  cannon 
in  the  house^  and  one  outside^  They  were  after.^ 
^ards  brought  to  within  a  quarter  of  a  mile  of  our 
fort  for  the  purpose  of  making  war  upon  us  by  the 
North  West  peiopK^  from  Fort  Gibraltar. 

Attorney  General. — Was  you  threatened  by  any 
of  the  party  Who  came  and  took  away  the  canlion, 
«*d  were  the  prisoners  by  ? 

Kilbride.-^I  was.  1  wanted  to  find  Mr. 
Bourke,  and  I  was  threatened  not  to  stir ;  the 
prisoners  and  Campbell  were  all  there  at  the  time, 
iind  they  went  away  with  their  friends  with  the 
Gannon,  and  then  I  was  let  go. 

Attorney  GetieraL-^V^ho  lived  in  the  house  at 
the  time  the  cannon  were  taken  out  of  it,  or  who 
^ere  in  it? 

Ar//^i<fe.— There  was  Kerrigan  who  waa  lying 
sick,  and  one  Mary  McLean.     I  saw  two  of  the 
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brass  pieces  afterwards  mounted  at  the  North  West 
Company's  fort. 

Attorney  General.-'^ Are  you  confident  that  you 
saw  the  prisoners  with  the  party,  and  that  they 
went  into  the  house,  and  helped  to  take  them  out, 
and  take  them  away  ? 

Kilbride. — I  am  sure  I  saw  them  do  all  that, 
Sir. 

CrosS'examnaHon  conducted  hy  Mr,  Sheneood, 

Mr,  Sherwood. — Did  you  come  out  as  a  settler 
to  this  colony  ? 

Kilbride. — I  came  out  as  a  servant  to  the  Hud- 
flMl's  Bay  Company,  and  not  as  a  settler. 

Mr.  Sfierwood. — Was  it  out  of  the  dwelling, 
house  that  these  cannon  were  taken,  or  were  they 
taken  from  the  pig-stye,  or  from  the  store  ? 
'    Kilbride.-^lt  vfas  all  the  same,  they  were  all 
one  house,  only  in  different  parts. 

Mr.  Sherwood.-^Y ou  have  spoken  of  pistols, 
pray  wliere  did  you  see  any  pistols,  who  had 
them? 

''^Kilbride^-^lt  was  Campbell  thai'  had  pistols. 
I  saw  them,  they  were  pocket-piatols^he  had  them 
in  his  two  fists.  .  ^  ^ 

Mr,  Shertoood. — You  have  spoken,  of  a  partne;r 
of  the  North  West  Company,  do  you  know  that 
Mh  Duncan  Cameron  is  a  partner?  and  how  do 
you  know  it  ? 

.  Kilbride.'^l  do  not  know  that  he  was,  he  ap- 
peared  like  a  gentleman,  and  seemed  to  hav^  com- 
mand  as  a  partner. 

Mr.  Sherwood. — Pray,  were  there  any  woods 
thereabouts? 

Kilbridc.-^^o,  there  were  not. 
■  Mr.  Sherwood. -^WheteahouU  did  Mr.  Duncan 
Cameron's  party  meet  them  with- his  party? 
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Kilbride, — He  met  them  at  abuut  twenty  yards 
from  the  governor's  house,  aud  cried,  "  well  doncf 
"  my,  hearty  fellows,  well  done." 

Mr;  Sherwood.'^He  said  well  done  my  braye 
fellows,  did  he  ?  v^ 

Kilbride, -^^MTQ  and  he  did.  Sir ;  I  heard  hiii^ 
and  then  be  went  along  with  them  to  the  North 
West  fort, 

^r,  Sfierwood. — There  were  some  of  your  own 
countrymen  among  them  I  suppose,  who  I  be- 
lieve frequently  carry  sticks,  don't  they  ? 

Kilbride, -^Theve  was  not  an  Irishman  amon^ 
them,  as  I  believe  \  some  Irishmen  walk  with 
sticks,  and  some  do  not* 

JOHN  SMITH  sworn  in  Gaelic,  examined  Inf 
the  Solkitor  General  through  Mr*  McDonill 
as  Interpreterf 

Snuth.^l  was  in  the  Red  Rjver  country  in 
April,  1815.  I  know  that  in  a  house  belonging 
to  Lord  Selkirk,  there  were  a  number  of  pieces  of 
cannon  but  as  I  did  not  count  them,  I  cw  not 
say  how  many. 

Soliciior  GeneraL-^Dld  you  ever  see  aijypf 
them  afterwards  ?*i  5  j  » . 

Smith, — Yes,  I  did.  I  saw  one  or  two  after* 
wards  in  possession  of  the  North  West  Company,, 
at  a  battery  which  they  had  put  up  on  the  Frog 
plains.  I  do  not  know  when  exactly,  but  it  was 
after  they  had  been  taken  away  from  the  settle- 
ment. I  believe  they  were  brought  there- against^ 
the  Hudson's  Bay  people ;  that  was  wha^  I  un- 
derstood. I. 

Solicitor  General, — How  came  you  to  unae;if-, 
stand  that  ? 

Smth,'-r-l  was  brought  there  as  a  prisoner,  and 
t^en  I  beard  so.  I  was  kept  in  a.  room  with> 
musket  on  each  side  of  my  door.  ^  ' 


>A' 


56 


yf-t 


i-'i 


Solicitor  General — Dp  you  know  Hugh  Bcn- 
nerman,  and  the  other  prisoner,  John  Cooper. 
Smith, — Yes,  I  know  them  both  very  well. 
'JSiMciior  Gener(ii,—y/&3  you  one  of  the  settlers 
of  the  Colony. 

v^  Smith.— Yes,  I  was.  - 

'  Mr,  aheiuood  said  he  fuid  tto  quettiOfU  to  put  to 
Smit/u  .  . 

HECTOR    McLEOD,   ms  put  in  the  box, 
■,      Upon  the  book  being  offered  hinit  Ji^  rejused 
3i[     to  be  sworf}  until  he  was  paid  for  his  atlend- 
:'-'■    ancff  alleging  that  he  had  been  once  to  Mmit- 
real  upon  this  business,  and  had  never  receiv- 
ed ant/  thing.      The  Attorney  General  and 
Court  ejrplaihed  to  him  tliat  it  was  his  dutij  to 
give  his  evidence  and  he  was  sworn.     JUwuin- 
ed  by  the  Attorney  General 

'McLeod. — I  was  at  the  settlemetit  in  the  spring 
pfthe  year  181.0.  I  came  out  as  a  settler.  I 
know  there  were  some  cannon  in  a  store,  and 
some  out.  of  doors.  1  know  that  they  were  taken 
away;  but  I  can  not  say  the  day.  There  were 
ei^ht,  or  seven  or  eight,  in  the  house,  and  one 
outside;  but  I  can  not  say  to  whom  they  belong, 
ed.  'i'hey  w6re  taken  by  a  party  of  settlers.  1 
know  both  of  the  prisoners  very  i^eli  ^  they  were 
with  the  party  who  came,  but  |  did  not  see  them 
assist.  I  only  know  that  they  came  with  the  par- 
ty who  took  them.  Th^y  were  carried  to  one  of 
the  North.  West  foils. 

Attorney  General — -To  which  of  them  ?  Fort 
pibraltar?  ^^^-i-. 

McLeod. — I  can  not  say,  there  are  so  tniiny  forts, 
but  ib  was  a  fort  at  a  short  distance  from,  and  a 
little*  way  above,  ours.  They  were  left  there,' but 
1  can  not  say  they  were  left  there  by  the  prison- 
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efi,  nor  can  I  say  that  J  saw  them  take  the  canr 
noQ  awa^.  I  saw  them  with  'he  party  who  came 
and  earned  them  away,  but  they  were  so  many  | 
can  not  say  who  were  therf , 

CJross  e^Famination  condi^cted  hy  Mr.  Sfterumd. 

Mr.  iSherwood.-^Vif^s  you  one  of  the  unfortu- 
aate  people  called  settlers  upon  the  Earl  of  Sel- 
liirk's  Colony?  ;  >»  >-■ 

McLeqd. — I  was  one  pf  the  persons  who  came 
out  to  settle  at  the  Red  River,  having  engaged 
with  his  Lordship^s  agent. 

Mr.  Sfierwood. — -Were  you  all  very  well  pleased 
with  your  situation  upon*your  arrival  ? 

McLeod. — No,  we  were  all  very  much  dissatis- 
fied finding  that  no  thing  was  as  had  been  promisr 
ed  to  us. 

Mr..  Skenvood.T~WheTe  did  you  pass  the  first 
winter  after  your  landing  from  the  vessel  in  which 
yqu  sailed  for  this  land  of  milk  ^nd  honey  ? 

McLeod. — We  were  obliged  to  remain  in  Hud- 
son's Bay  at  one  of  the  forts  there  tor  a  long  time. 

Mr.  Sherwood. — Had  you  then  to  march  a  long 
way  before  you  reached  the  land  of  promise 
through  a  wilderness  ? 

McLeod. — We  had  to  go  above  eight  hundred 
miles  through  woods  and  a  wilderness. 

Mr.  SfuTwood. — WTien  vou  did  arrive,  did  vou 
find  it  what  you  eispected,  so  tiiat  you  wished  to 
remain  ? 

McLeocf.— No,  by  no  means,  nothing  like  what 
we  were  told  it  would  be,  not  at  all  what  we  were 
led  to  expect. 

Mr.  (Sherwood. — Did  you  wish  to  go  »way  ? 

McLeod. — Yes.  1  sliould  have  been  glad  to 
have  come  away  if  I  could.  I  could  not  come 
away  {6t  I  was  detained. 
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*  Afr.  Sherwood. — Were  (here  many  otf  your  way 
of  tiiinking  that  it  would  be  better  t  get  away  i^' 
you  could  ? 

McLcoci, — Yes,  we  were  all,  or  very  nearly  go, 
wisliing  to  get  away,  for  we  were  not  well  used. 

Mr.  Skeruood, — Do  you  know  why  the  num- 
ber of  cannon  of  which  you  have  spoken  were 
taken  away,  whether  it  was  merely  to  prevent 
their  hindering  you  Irom  leaving  your  bondage  or 
not  ? 

T>'  JMcLeod. — The  cannon*  were  taken  away  to  pre- 
vent their  being  used  so  as  to  hurt  the  settlers  who 
were  about  leaving.  It  was  that  they  might  not 
be  used  to  prevent  them  leaving. 

Mr,  Sherwood. — Was  there  any  reason  to  ap- 
prehend that  they  were  intended  to  be  used  in 
that  manner? 

*^  >M(?Leo«/.r--The  general  report  was  that  if  the 
settlers  attempted  to  go  away  they  would  be  fiied 
upon  with  these  cannon. 

Mr.  Sherwood.^^-Cou\d  th^  settlers  have  brought 
them  away  to  this  province  if  they  had  wished  to 
do  so? 

McLeod.—'^o,  they  could  not,  for  they  had 
only  canoes  to  go  away  in. 

Mr,  Sherwood. — How  did  they  pass  Fort  Doug- 
las at  the  time  they  went  away  ? 

McLeod -^They  went  away  in  bark  canoes.  - 

Mr.  Sherwood.-^Do  you  know  if  they  came  to 
this  town,  to  the  town  of  York  ? 
■^McLeod. — I  always  understood  Ihey  did, 

Mr.  Sherwood, — You  have  said  they  had  no  in- 
tention to  steal  these  cannon.  I"  will  ask  you 
coidd  they  liave  made  any  use  of  them  ?  were  they 
of  any  value  to  them  ? 

Me  f.eod.'^TUey  could  not  be  of  any  use  to 
them,  for  it  was  not  possible  for  them  to  take  them 
awnv. 
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Mr,  Sherwood.'^Could  they  hove  gone  away 
without  passing  within  the  ru.igc  of  these  catinon 
had  they  tetnaincd  at  the  settlement,  and  they 
iiad  been  disposed  to  carry  into  eilect  t  iie  threat 
which  was  made  ?  , ' 

McLeod. — They  could  not  leave  that  country 
without  passing  the  fort  belonging  to  tiie  set- 
tlement. 

Mr.  Sherwood.-'l  have  done  with  McLeod. 
Re-exammation  conducted  by  the  Attorney  General 
Attorney  GeneraL — Although  these  cannon  might 
be  of  no  use  to  the  persons  who  took  them  away 
from  the  settlement,  yet  they  might  be  an  object ' 
toother  people,  and  they  appear  to  have  been 
considered  so,  and^o  have  been  used  for  purposes 
that  can  not  be  mistaken.  Do  you,  McLeotl, 
know  of  any  of  these  cannon  being  made  any  use 
of  after  they  were  left,  as  you  term  it,  at  the 
North  WiBst  foit.  - 

McLeod. — No,  I  can  not  say  that  I  do. 

Attorney  General, — Do  you  know  that  the  set-  * 
tlement  was  destroyed  some  time  after  these  can- 
non were  taken  away,  and  the  people  compelled 
to  abandon  it. 

McLeod, — I  know  thai;  the  houses  were  burnt 
down  before  I  came  away. 

Mr.  Sherwood, — I  had  hoped  that  upon  this 
trial  the  differences  between  the  two  companies, 
or  the  North  West  Company  and  the  Earl  of  Sel- 
kirk, would  have  been  passed  by.  We,  my  Lords, 
have  abstained  from  every  thing  calculated  in  the 
slightest  degree  to  introduce  them  to  notice.  If 
the  leiarhed  Attorney  General  proposes  to  defend 
the  conduct  of  the  Earl  of  Selkirk,  or  his  treat- 
ment of  thes6  unfortunate  settlers,  we  should  be 
glad  to  know  how  it  is  to  alter  the  present  case, 
how  it  is  to  assist  in  sustaining  the  singular  charge 
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gainst  these  then  6f  stealing  nine  pieces  6f  otd^ 
iiance  ? 

Attonirv  General. — I  do  not  stand  hare  either 
to  defend  Lord  Selkirk  or  his  conduct  to  the  per- 
sons  who  were  by  his  authority  engaged  as  set* 
tiers.  My  object  is  merely  to  shew  that  the  col- 
onists were  forced  to  go  away,  and  that  these  ve- 
ry cannon,  whith  it  is  attempted  to  be  shewn 
were  taken  away  io  prevent  their  being  used  to 
hinder  those  settlers  from  going  away  who  wisli- 
ed  to  depart,  were  afterwards  used  to  compel 
those  to  depart  who  wished  to  remain.- ^jij  on  ic 
."  Chief  Justice.-^The  fact  of  taking  is  evident, 
you  have  only  to  establish  the  animus  Jvrandi, 
Gari  this  do  it  ?  ^♦' 

Mr.  Sherwood^ — That  is  the  single  point,  my 
LoVd;  was  it  a  felonious-  taking,  a  robbery,  or 
was  it  a  trespass  ?  i  Jk  -wkm-.-^ 

*   Attorney  Genefal-^1  shall  put  in  the  Great  Seal 
,  Instrument,  and  c>n  the  part  of  the  prosecutor  the 
case  will  be  closed.     The,  Great  Seal  Instrument 
(Appendix  O,)  was  put  iii  and  read^ '    .  <  .„>,., 
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DEFENCE.  /TiA  . 


i^  Mr.  Sherwood. — I  wish,  my  Lord,  before  t 
trouble  the  Court  with  any  witnesses  upon  the 
part  of  the  prisoners,  to  state  to  the  Court  that 
they  have  a  clear  defence  on  this  abstract  point  of 
law ;  that  at  the  utmost  it  is  a  mere  tresp^s  which 
the  crown  has  made  out,  and  not  a  larceny,  much 
less  a  robbery.  If,  my  Lord.«>,  there  is  no  felon- 
ious intention  in  carrying  away  property,  if  there 
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in  no  animui  Jitrandi,  then  there  is  no  robberf^, 
but  onl^  a  trespass,  and  such,  I  submit  to  your 
Lordships,  is  the  utmost  length  that  the  Crown 
have  attempted  to  carry,  or  succeeded  in  making 
out,  their  case,  supposing  we  bring  forward  no 
opposing  or  justifying  evidence^  So  far  from  any 
thingiike  robbery  having,  upon  the  Crown's  own 
shewing,  been  committed  by  these  persons,  it  is 
manifest  they  merely  helped  (and  the  proof  even 
of  that  is  very  vague  indeed)  to  remove  these  can- 
non, so  that  a  threat  which  had  been  made,  very 
much  in  tne  spirit  which  governed  the  settlement, 
ihat  they  worJd  be  used  to  prevent  their  leaving 
this  flourishing  colony,  or  in  other  words,  if  they 
attempted  to  avail  themselves  of  the  humanity  that 
would  assist  them  in  escaping  from  the  bondage 
into  which  they  had  been  seduced  by  artful  misre- 
presentation* I  say  that  Mr.  Attorney  General 
has  shewn  no  felonious  intention,  and  that  in  the 
absence  of  that,  I  contend  the  CrOwn  has  not  sup- 
ported  its  charge  of  robbery,  for  if  they  supposed 
they  were  to  be  used  upon  them,  and  under  that 
impression  though  wrong* 

Attorney  General. — I  apprehend,  my  Lords,  that 
whether  we  have  proved  oiir  case  or  not  is  a  ques- 
tion for  your  Lordships  and  the  jury,  and  not  for 
the  leariied  gentleman,  any  more  than  for  us  to 
say.  If  the  learned  gentleman  consider  that  we 
have  not»  in  a  legal  poini  of  view,  established  it, 
he  will  leave  the  case  iu  your  Lordship's  hands, 
and  you  will  direct  the  iury  to  acquit  the  prison- 
ers, if  you  coincide  with  him  in  opinion,  but  he 
surely  will  not  be  allowed  to  argue  upon  a  ques- 
tion of  fact  which,  under  your  Lordship's  direc- 
tion, it  is  for  the  jury  to  decide.    • 
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MILES  McDON£LL»  £squire»  mw^  examined 
by  Mr,  Sherwoodk'^ 

Mr.  Shermod.-^l%  it  within  your  knowledge 
that  the  £arl  of  Selkirk  got  back  the  greater  part 
of  the  cannon  again,  or  those  who  acted  for  him ; 
perhaps  he  got  the  ^ole  ? 

Mr,  MacdoneU, — I  do  know  that  he  got  the 
greater  part,  but  I  believe  not  the  whole. 

Attorney  GeneraL-^There  can  be  no  occasion  to 
take  that  answer  down  for  it  is  of  no  consequence. 

Mr.  Sherwood. — I  differ  with  Mr.  Attorney 
General,  and  as  it  is  the  answer  of  the  witness  to 
a  legal  question,  I  beg  that  it  may  be  taken 
down. 

Attorney  General. — I  beg,  my  Lords,  to  sub- 
mit that  the  cannon  comihg  again  into  the  posses- 
sion of  the  owner  does  not  at  all  vary  the  case. 

Chief  Justice.-^There  is  no  knowing  what  use 
they  intend  to  make  of  it,  but  I  can  not  see  its 
bearing  myself ;  the  taking  it  down  can  do  no 
harm. 

Mr.  Sherioood.'^The  use,  my  Lord,  that  I 
propose  to  make  of  it  is  this,  that  I  think  it  pret- 
ty evident  that  it  is  rather  a  late  thought  that  the 
taking  away  of  these  cannon  could  be  worked  up 
into  a  robbery.  If  my  Lord  Selkirk  or  his  agents 
had  thought  that  it  was  a  rdbbery,  then  he  ought 
not  to  have  taken  them  again  into  his  possession 
till  they  had  been,  in  due  process  of  law,  proved 
to  be  his.  I  will  not  hoviever  detain  your  Lord- 
ships,, but  immediately  call  my  next  witness. 

JAMES  McCOY,  on  the  hook  being  offered  to 

hiin,  objected  to  take  the  oath,  unless  he  was  paid 

Jor  his  attendance,  one  or  two  observations  were 

made,  when  the  Court  directed  the  witness  to  be 

sworn,  informing  Mm  that  he  was  bound,  under 
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ihe  circumstances,  to  give  his  tesOmmy  ;  he  vsas 
then  mom^-^aamined  hy  Mr,  Sherwood, 

Mr,  Sfierwood, — ^Was  you  one  of  thocie  unfortu- 
nate people  who  were  induced  to  become  settlers 
at  the  Red  River  colony  by  the  Earl  of  Selkirk 
or  his  agents  in  1813  ? 

McCoy, — I  was  one  of  Lord  Selkirk's  settlers, 
and  came  out  in  the  year  1813  to  Hudson's  Bay. 

Mr,  Sherwood,-rJ)id  you  reach  the  Colony  that 
year?  * 

McCoy, -^^f^Ot  we  wintered  in  Hudson's  Bay. 

Mr,  Sherwood.-r-Aad  in  spring  you  journeyed 
hundreds  of  miles  through  thp  wilderness  to  reach 
it,  did  not  you  ? 

McCoy. — ^Yes,  we  did,  we  come  up  a  long  way. 

Mr,  Sherwood, — ^You  had  some  di^ulties  in 
going  along,  no  doubt,  but  when  you  got  to  the 
settlement  in  the  land  of  promise,  you,  J  suppose, 
were  so  pleased  you  forgot  it  all,  were  you  well 
satisfied  with  your  situation? 

McCoy.— f We  were  better  pleased  at  first  than 
we  were  afterwards,  for  we  got  dissatisfied,  and 
wished  to  go  away. 

Mr,  Sherwood, — What  made  you  dissatisfied  in 
such  a  fine  country,  such  an  exxellent  climate? 

McCoy. — We  could  not  live  on  the  living  we 
were  allowed,  and  we  found  every  thing  very  dif- 
ferent to  what  we  had  been  told  should  be  our 
condition. 

Mr,  Sherwood,-^jyid  you  wish  to  go  aw^y,  or 
were  you  forced  away  by  the  North  West  Com- 
pany? 

McCoy, — We  were  not  forced  away,  we  went 
away  of  ourselves,  and  were  very  glad  to  be  able 
to  get  away. 
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.  Mr.  Shermood, — Were  you  present  at  tlie  tak- 
ing away  of  any  cannon  from  the  store  at  the 
settlement? 

McCoy, — ^No,  I  was  not,  but  I  heard  of  it,  and 
know  they  were  taken,  for  it  was  before  I  came 
down. 

Mr,  Sherwood, — Do  you  know  where  these 
cannon  were  when  you  came  do^p  fcpm  that 
country?  * 

JWcCb^.-— rThey  were  at  Fort  Douglas  at  that 
time. 

Mr,  fi^Acrwoo^f.-'-rThough  not  at  the  taking  of 
them,  ^yoH  may  perhaps  know  why  they  were 
taken  away  ? 

McCc^.— Tliey  were  taken  away  because  Ar» 
chibald  McDonald,  who  was  in  command  in  the 
absence  of  Mr.  Miles  Macdonell,  said  that  if  the 
settlers  attempted  to  go  away  they  should  be  used 
to  prevent  their  passing  down  the  river. 

Mr,  A'Aeni;oo</.— Did  any  of  youe;Kpect  any  be- 
nefit from  taking  away  these  cannon  beyond  that 
of  being  able  to  miakeyour  escape  to  a  country 
where  you  could  get  a  decent  livelihood?  Did 
you  expect  any  regard  for  taking  them  away? 

McCoy, — I  do  not  believe  that  any  body  ex- 
pected a  six  pence  of  benefit  from  it.  I  am  sure 
for  my  part  that  I  never  did.  * 

Cross  emmnatton  conducted  by  ike  Attorney 

General, 

Attorney  General. — How  can  you  speak  of  what 
tihey  did,  or  what  were  their  expectations,  if  you 
were  not  there  ? 

McC%.— 4li  I  can  say  is,  I  never  heard  of 
any  thing  being  received  by  any  body,  or  of  any 
thing  being  eApected,'  and  that  I  never  had,  nor 
ever  expected,  any  thing. 


WILLIAM  BENN£RM:AN  mom,  eMtnined  hf 

,    Mr.  ^herwood. 

Mr.  SherwQod.'-r^W&s  you  one  of  Lord  Selkirk^s 
lettlers  who  came  oqt  by  way  of  the  Hudson  Bay  ? 

Bemterman.'^Yest  I  was.  I  came  to  JEjled 
Riv^  country  by  Hudson  Bay, 

Mr.  8herwood.-r-Do  you  know  of  any  cannon 
jbeing  taken  away  from  the  settlefnent,  and  for 
what  reason  they  were  taken  ? 

Bennerman.'^l  know  that  there  were  some*  and 
]the  reason  they  were  taken  was  because  Archibald- 
McDonald  had  said  that  if  the  settlers  attempted 
to  go  away  they  should  be  used  against  us. 

Mr.  Skerwood,-^Who  was  in  command  at  that 
^ihe  at  the  settlement,  at  the  time  Mr.  Archibald 
McDopald  said  that  ? 

Bennerman,^-He  was  himself,  in  the  absence 
of  Mr.  A|iles  Macdonell,  who  had  gone  to  some 
other  part. 

Mr.  Shera)ood.-^V[^  there  any  way  for  you  to 
get  away  if  you  left  the  cannon  there? 

Bennerman.-^tip  there  was  not  if  they  chose  to 
(finder  us.'    . 

Mr.  Shervood.'^ls  the  river  narrow  or  wide  ? 

Bennerfnan.'^VeTy  narrow,  completely  within 
reach  of  cannon. 

Mr,  Sherwood. — ^Do  you  know  of  their  being 
sold? 

Bennerman.^^'So,  to  my  knowledge  they  never 
were*  I  never  had  any  thing  on  account  of  them, 
nor  do  I  think  the  others  had. 

Mr.  Sherwood.-^Conld  they  have  been  brought 
to  Canada  with  you  in  your  canoes  ? 

Bennerman.'^lio,  we  could  not  bring  them  to 
Canada,  it  is  more  than  a  thousand  miles,  arid 
portages  and  rapids  in  the  way,  and  we  had  only 
bark  canoes  to  come  away  in. 
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Xjtoss  examnaUon  con4ucttd  hy  the  Attorney 

General 

Attorney  General, — Are  you  a  brother  of  Hugh 
B^nnerman? 

Bennermm,''^Ot  I  am  not,  nor  any  relative 
to  the  prisoner  Bennerman.     I  h^ve  known  him. 

Attorney  General — Were  there  any  cannon 
VDO^inted  at  the  time  they  were  taken  away  ? 

Bennerman, — There  were  not  any  mounted  in 
the  house,  there  was  one  on  a  block  outside,  anjd 
there  were  some  carriages. 

Attorney  General — Were  the  prisoners  in  com- 
pany with  the  party  who  took  the  cannon  away 
both  of  them  ? 

Bennerman,-^The  prisoners  were  both  in  the 
company  at  the  time  of  taking  the  cannon. 

Attorney  General^-^Where  were  they  taken  to  ? 

Bennerman' — ^They  were  taken  to  Fori  Gibral. 
ter.  I  was  not  there  at  the  time  they  were  taken 
there,  but  J  heard  so,  and  I  saw  them  ailerwards 
in  that  fort  ? 

HYMEN  SUTHERLAND  mom,  examned  by 

Mr,  Sherwood, 

Mr,  Shervaood.T'WaLS  you  pne  of  Lord  Selkirk's 
settlers  at  the  Red  River  ? 

SutJierhnd,-r-Yeh  I  ws^s.  I  got  there  I  think 
in  1814. 

Mr,  Sherwood, — Was  it  before,  or  after,  the 
taking  of  the  pemican  by  your  people  from  the 
North  West  Company  ? 

Sutherland, — It  was  two  or  three  days  after,  a^ 
I  was  told. 

Mr,  Sherwood, — ^Was  you  satisfied  with  your 
C()ndition  ? 

Sutherland. — No,  1  was  very  dissatisfied,  for  I 
found  nothing  like  what  I  was  told  h  \yi-i  to  be. 
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Mr*  Shenoood^^-'Wert  you  pernattted  to  teH 
your  dissatisfaction  to  your  comrades  ? 

Sutherland. — No,  I  was  dissatisfied,  but  they 
would  not  allow  me  to  say  that  I  was. 

Mr.  Sherwood. — "Who  would  not  allow  you  ? 

Sutherland. — ^The  officers  of  the  settlement 
wpuld  not  allow  it 

*JVfr.  bherwood, — ^Did  you  express  a  wish  to 
come  away  to  the  officers  of  the  settlement  ? 

Sutherland.'^Yes,  we  did,  but  they  would  not 
allow  us  to  go  away. 

Mr.  Sbemood.'-'WeTe  persons  put  under  arms 
to  prevent  you  going  ? 

Attorney  General, — ^The  learned  Gentleman  is, 
I  think,  my  Lord,  a  little  irregular  in  his  ques- 
tions, he  might  ask  the  general  question,  were 
they  dissatisfied,  and  did  they  wish  to  get  away» 
but  not  questions  of  the  kind  he  is  putting  just 
now.  , 

Mr.  Sherwood. — I  will  just  ask  him.  Did  they 
wish  to  come  to  York  and  were  they  permitted  ? 

Sutherland. — ^We  did  wish  to  get  to  Canada. 
I  do  not  know  for  York  in  particular,  but  they 
would  not  let  us  come. 

Mr,  Sherwood. — How  did  you  get  away  at  last  ? 

Sutherland.'^We  asked  Mr.  Cameron  for  a  pas 
M^  in  the  North  West  Company's  canoes,  and 
he  gave  it  to  us. 

Mr,  Sherwood.. — Could  you  go  any  way  but 
by  water  ? 

Sutherland, — There  was  no  other  way  that  wtt 
eould  go. 

Mr,  Sherwood. — Had  you,  or  any  of  you,  any 
idea  of  taking  these  cannon  to  Canada,  or  of  sel- 
ling them,  or  for  what  were  they  taken  ? 

Sutherland. — Certainly  not.  They  were  taken 
away  because  the  report  was  that  they  were  to  b^ 
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tised  agaiinst  u»,  if  we  attempted  to  leave  t^e  t«U 
tlementy  and  we  were  afraid  they  would  be. 

Cross  cjtamination  condticied  by  the  Attomeif 

General, 

Attorney  General-^Db  you  know  Mr.  Duncan 
Cameron,  and  did  you  never  hear  faim  teU  these 
people,  or  any  body,  to  take  these  cannon  ?     * 

Sutherland,-^!  never  did  hear  hlmr  tell  any  body 
to  do  so. 

Attorney  GeneraL^-Db'  yoii  kh6#,  Str,  where 
fhey  were  taken  from,  ot  whether  the  place  was  a 
dwelling  house,  or  a  place  to  keep  pi^  ? 

Sutherland,-^!  do  not  know  where  they 'were 
taken  from,  whether  it  was  frOm  a  hog  ^ye  or  not. 
I  saw  them  on  the  sleigh,  but  did  not  go  with  the 
guns.  I  saw  them  afterwards  at  Fort  Gibraltar, 
that  is  all  I  know  about  the  talcing  of  them. 

Attorney  GeneraL'-^Wtre  the  two  prisoners  in 
the  company  that  took  them  to  your  knowledge  1' 

Sutherland,'^they  were  in  the  company. 

Attorney  General,-^Ar^  you  acquainted  With 
the  prisoners,  and  how  long  have  you  known  them, 
and  particularly  Bennerman?  ' 

Sutherland.-^Yes,  I  know  them  both^  but  not 
much  of  Cooper ;  the  other  I  have  known  from 
infancy. 

Attorney  GeneraL^^Do  you  consider  him  a  good 
honest  mab  ? 

Sutherland.-^-YeSt  I  do.  I  know  nothing 
against  him. 

Mr,  Sherwood, — My  Lords,  we  have  a  great 
number  of  other  witnesses,  br..  we  think  we  may 
venture,  without  danger,  to  stop  here,  and*  let 
the  case  go  to  the  jury ;  this  therefore  is  the  pri- 
souei-s*  defence. 
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rr.  Justice  Bou//io«-— GenUemen  of  the  Jury. 
Vou  have  been  during  a  few  hours  employed  in 
if3riog  the  two  prisoners  at  the  bar  upon  thci 
charge  of  stealing  a  number  of  field-pieces,  or  can- 
non, the  property^of  the  Rt.  Hon.  the  Earl  of  Sel- 
liirk,  from  out  or  his  dwelling-house.  In  consid- 
ering  the  case  there  are  only  two  points  which  re-^ 
quire  ydur  attention,  first,  whether  these  two  men, 
John  Cooper  and  Hugh  Bennerman,  are  guilty  of 
stealing  or  taking  away  the  property  of  the  Earl 
of  Selkirk,  and  secondly,  and  a  very  nice  point  it 
is,  whether  they  were  tsiken  with  a  felonious  inten-^ 
tion  ;  for,  according  to  the  most  learned  men  in 
our  profession,  it  must  be  proved  satisfactorily  that 
at  the  time  of  taking  there  existed  what  is  called 
»Jelonious  intent  in  English,  and  in  latin  the  oni- 
musjiirandi,  because,  although  property  may  be 
taken  away,  unless  the  animus  Jurandi  is  clearly 
established,  it  is  not  a  felony,  but  a  trespass  that  is 
committed.  The  learned  judge  who  was  referred 
to  in  the  course  of  the  trial,  exemplifies  this  posi^ 
tion  in  a  variety  of  instances.  I  will  state  one 
tiiatis  familiar  to  you.  If  a  man  goes  to  a  field, 
and  takes  out  of  it  a  horse  as  his  own,  though  his 
right  to  it  may  be  questioned,  yet  it  is  not  a  felo- 
nious taking,  because  he  considered  he  had  a  title 
to  it,  and  if  he  has  committed  an  ofi^nce  it  is  a 
trespass  only,  although  it  should  actually  be  pro- 
ved that  the  horse  in  reality  belonged  to  his  neigh- 
bour, or  to  some  other  person.  The  reason  it 
would  not  be  a  felony,  is,  because  there  was  no  fe- 
lonious intention.    Apply  this  prindpte,  which  is 
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law,  to  the  case  before  you.  These  cannon  ^Kete] 
taken  in  broad  and  open  day,  by  a  large  party  of 
persons,  and  not  by  these  two  people  alone.  This  i 
]8  perfectly  evident  from  the  whole  of  the  testimo. 
ny,  and  I  think  it  as  clear  that  there  was  not,  from 
the  beginning,  any  intention  on  the  part  of  any  { 
body  to  steal  these  cannon,  and  appropriate  theih  J 
to  tbeir  own  use.  It  is  evident  a  laree  body  of  | 
persons  at  the  Red  River  country  had  been  agree- 
ing  to  run  away  to  Canada!^  that  they  wanted  to 
get  rid  of  ihe  settlement,  but  were  apprehensive 
they  would  be  iired  upon  from  these  cannon,  and 
therefore  took  them  away,  so  that  they  might  not 
be  hindered  in  going  down  the  river.  If  you  be- 
lieve the  last  six  men  who  have  been  examined, 
there  never  was  the  least  intention  to  steal,  but 
only  to  prevent  the  cannon  from  being  ll^^ed  to  pre- 
vent them  going  awayy  or  making  their  escape  to  the 
provinces  of  Canada.  It  is,  gentlemen^  another 
of  the  trials  resulting  from  the  misunderstanding, 
and  a  very  unhappy  misunderstanding  it  is,  of 
these  two  rival  companies.  These  people  wanted 
to  get  away  from  that  country,  according  to  the 
evidence,  because  they  were  unhappy  and  misera- 
ble, and  exposed  to  danger  from  the  quarrel  in 
which  the  Hudson's  Bay  and  North  West  Compa- 
nies were  engaged.  They  were  exposed  to  dan- 
ger from  ihe  Indians  and  half-breeds,  as  it  appears 
there  had  for  some  time  been  reason  to  apprehend 
they  might  come  and  destroy  them.  From  what" 
ever  cause  it  might  be  is  no  matter,  whether  it 
arose  from  the  quarrel  between  the  two  great  Com. 
panics,  or  from  other  causes,  is  of  no  consequence ; 
these  men,  it  appears,  were  unhappy  and  misera- 
ble, and  were  desirous  to  escape  from  their  unhap- 
i)y  situation-  Thev  had  been  led  to  believe,  how 
thi£y  cume  to  believe  so  is  of  no  consequence,  that 
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these  cannon  might  be  used  to  prevent  their  get- 
ting away,  )v.id  they  determkied  to  remove  them 
out  of  the  way.    1  hat  they  had  no  intention  of 
purloining  them  is  clear  from  their  conduct ;  they 
carried  them  to  a  distance  from  the  place  whence 
they  were  taken,  and  there  left  tliem.    They  had 
no  intention  of  selling  them,  or  of  appropriating 
them  in  any  way  to  their  own  use,  but  merely  to 
hinder  them  from  being  used  to  molest  them  in 
their  intended  escape.     It  is  clear  that  they  could 
not  have,  and  indeed  there  is  not  a  scintilla  of 
evidence  that  proves  a  felonious  intent,  or  that  a 
robbery  was  committed,  or  intended  to  be  com- 
mitted.    So  far  from  a  robbery  having  been  com- 
mitted, though  the  cannon  were  removed  and  were 
carried  away,  it  is  only  a  hi^h   misdemeanor,  a 
high  trespass,  that  they  have  been  guilty  of.     I 
will  explain  to  you  a  little  of  the  la^  upon  the 
subject.     There  can  be  no  felony  committed  with- 
out at  the  same  time  a  trespass  oeing  effected,  but 
there  may,  gentlemen,  be  a  trespass  committed 
without  at  the  same  time  committing  a  felony. 
I  •  This  is  very  satisfactorily  explained  in  the  law 
quoted  from  Lord  Hale  by  the  learned  gentleman 
who  conducted  the  defence,     Looking  then  at  the 
whole  case,  according  as  I  have  it  upon  xny  note:;, 
it  is  so  very  plain  that  there  is  growing  out  of  it 
no  sort  of  difficulty  whatever.     The  reading  of 
my  notes,  which  1  have  taken   during  the  trial, 
would  be  a  waste  of  your  time,  as  I  am  sure  it 
must  be  better  impressed  upon  your  minds  from 
the  attention  you  gave  to  the  examination  of  the 
various  witnesses  who  testified   to  the  different 
parts  of  the  case.     It  is,  therefore,  only  necessary 
that  I  repeat  to  you  that  there  appears,  from  the 
whole,  to  be  nothing  for  you  to  consider  but  the 
point  of  law   I  have  stated  to  you ;  because,  if 


*.tM 


t'mlHM^maffHPMi^:'  .mr^ 


St 


I-  \  *; 


there  is  not  *  scintilla  of  proof  of  a  felonious  in. 
tent,  though  they  did  take  away  the  cannon,  as  I 
have  told  you  before,  it  will  amount  only  to  a  tres. 
pass.  The  whole  case  is  a  strange  one,  the  part 
that  the  prisoners  took  has  been  very  loosely  pro. 
ved,  amounting  to  nothing  more  than  that  they 
were  there,  if  however  it  has  been  proved,  to  the 
satisfaction  of  your  minds,  that  t^ey  inoved  one 
foot  tov^ftrds  helping  to  take  away  these  cannon, 
it  will  be  for  you  then  to  determine  iirh|9ther  they 
were  so  taken  with  the  intent  to  steal  them  or  not 
If  you  believe  the  last  evidences  you  had  before 
you,  there  was  no  intention  of  stealing  them,  but, 
on  tlie  contrary,  it  was  only  by  way  of  precaution 
that  they  might  not  be  used  to  prevent  their  com. 
ing  away  to  Canad^.  Yon  will,  hoM'ever,  say 
what  is  their  qfience. 

The  jury  then  retired  under  the  care  qf  (fficers, 
find  in  some  thne  returned,  and  the  customary  Jbmis 
being  gone  through,  returned  a  verdict  0^NOT 
QVILTY. 

Chirf^ustice'-^Bsfve  you,  Mr.  Attorney  Gene- 
ral, any  other  business  to  bring  before  the  Court, 
under  the  great  seal  instruments  from  the  Lower 
Province.  ;< 

Attorney  G^w^rrt/.-:— Nothing,  my  Lords.  Be- 
fore I  had  understood  it  to  be  the  decided  and 
unanimous  opinion  of  your  Lordships  that  you 
could  not  take  cognizance  of  any  offences  not  par- 
ticularly specified  in  the  great  seal  instruments  of 
Lower  Canada,  I  had  prepared  bills  of  indictment 
against  several  persons  for  ofiences  not  specified 
in  the  instruments  which  give  us  jurisdiction,  up- 
on informations  which  bad  been  placed  before  me, 
and  under  the  general  words  of  those  instruments, 
which  refer  the  offenders  to  this  Province  for  trial, 
for  all  offences  by  them  committed  in  the  Indian 
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Terriiorits,  ice.  But  as  your  Lordships  are  clea»> 
\y  of  opinion  that  vou  can  not  try  them,  I  must 
of  course  forbear  further  proceeding  upon  them 
and  enter  a  noU  prosequi, 

ThcBiiy  besides  these  bills,  my  Lord,  there  are 
several  pthers  found,  for  arson  and  maliciously 
shooting,  ag»  nst  persons  whom  we  have,  by  the 
express  words  of  the  great  seal  instruments  trans- 
mitted to  us,  full  authority  to  try,  but  who  are 
not  at  present  here  to  be  tried,  nor  compelled  to 
appear  here  by  any  recognizance  which  I  can  en< 
force.  Against  these  I  have  already  moved  for 
the  process  of  the  Court,  which  has  been  award« 
ed,  and  nothing  further  can  be  done  at  present. 

It  is,  moreover,  my  Lords,  proper,  that  I 
should  remind  your  Lordships  that  the  great  seal 
instruments  against  several  of  the  persons  charged 
with  offences  committed  in  the  Indian  Territories 
directs  them  to  be  trie4  here  for  Conspiracy. 
What  kind  of  conspiracy,  whether  of  a  treasona- 
ble nature,  or  otherwise,  is  not  defined,  and  per* 
haps  the  expression  is  so  indefinite  that  your  Lord- 
ships might  doubt  whether  it  sufficiently  specified 
the  offence  to  give  the  Court  here  jurisdiction. 
However,  no  doubt  of  that  kind  should  have  in- 
duced me  to  withhold  the  charge.  I  would  have 
preferred  the  bill,  and  lefl  that  point  for  the 
Court  to  decide,  biit  the  decision  which  your 
Lordships  have  solemnly  expressed  upon  the  ques- 
tion of  jurisdiction  having  clearly  excluded  i'rom 
trial  for  any  charge  of  conspiracy,  those  very  per- 
sons whose  acts  of  hostility  against  the  settlement 
were  manifest,  and  while  unexplained,  most  un- 
justifiable and  atrocious,  and  led  most  clearly  to 
the  destruction  of  the  cc^ny,  the  object  of  the 
conspiracy  charged  by  the  informations  in  my 
hands,  I  found  that  I  bad  not  evidence  sufficient 
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to  ground  a  charge  against  those  individuals  whom 
alone  we  are  authorised  to  try ;  indeed  scarcely  a 
shadow  of  evidence,  except  as  we  might  prove 
them  to  have  been  connected  with  those  over 
whom  we  have  no  jurisdiction,  and  whom  we, 
therefore,  can  not  charge }  and  this  evidence  even 
went  almost  entirely  to  conduct  for  which  these 
saiAe  persons  had  been  already  put  upon  their 
trial  in  another  shape.*  I  have,  therefore,  my 
Lord,  nothing  further  to  submit  to  the  grand  jury, 
and  those  bills  they  have  found  are  now  disposed 
of,  at  least  such  of  them,  as  we  are  enabled  to  pro* 
ceed  upon. 

Mr,  Sherwood. — Before  the  Court  rises,  I  beg 
leave  to  move  that  thei  Honorable  William  Mc* 
Gillivray  be  discharged  from  his  recognizance; 
He  has  been  for  upwards  of  two  years  under  secu« 
rity  to  appear  and  answer  certain  charges  of  con- 
spiracy and  treasoii,^  aod  is  now  here  in  fulfilment 
of  the  obligation  inW  which  he  has  entered  in  the 
Lower  Province.  Mr.  Attorney  General  having 
declared  that  he  has  nothing  further  to  offer  to 
the  Court,  I  have  a  right  to  presume  that  those 
who  occasioned  Mr.  McGillivray  to  be  held  to 
bail,  have  as  little  grounds  for  so  doing  as  the 
present  session  has  shewn  they  had  for  imprison. 
ing  and  holding  to  bail  the  various  persons  who 
liave  been  acquitted  by  the  respectable  juries  who 
tried  them.  For  a  period  of  upwards  of  two  years, 
"  Mr.  McGillivray  has  been  anxiously  waiting  to  be 
put  upon  his  trial,  and  nvost  confidently  did  he 
hope  that  when  the  authorities  of  the  sister  prov- 
ince transmitted  him  here,  that  it  was  only  neces- 
sary for  him  to  appear,  to  ensure  his  being  per- 
mitted publicly  to  disprove  the  imputations  wjiich 

(*)  jiee  (he  uW rvatinns  on  tliis  part  of  the  Aftorney  General's  if  (Mch  at 
tht  ^cse  uf  the  trial  of  Alezandtr  Mackenzie,  and  ethers. 
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have  been  cast  upon  him,  and  repel  the  aspersions 
and  calumnies  with  which  he  has  been  assailed. 
As  that  is  denied  to  him  by  the  observations  whidi 
have  fallen  from  Mr.  Attorney  General,  I  move 
that  Mr*  McGillivray  be  discharged  from  his  re- 
cognizance. 

The  Chief  Justice  informed  Mr,  Sherwood  tfiai 
the  Court  could  not  receive  his  motion,  because  Mr, 
McGHtkAy  was  not  before  it.  The  Grand  Jury 
had  made  no  presentment  against  that  gentleman. 
The  Attorney  General  had  just  mentioned,  relative 
to  any  charge  of  conspiracy  to  which  he  (Mr,  S.J 
might  allude,  that  he  did  notjind  himself,  from  the 
decision  of  the  Court  upon  the  question  qfjurisdic" 
Hon,  in  a  situatii^n  which  enabled  him  to  prefer  the 
charge  to  the  grand  Jury,  and  consequently  it  was 
impossible  that  any  relief  could  be  afforded  to  a  gen- 
tleman who  was  in  no  way  before  the  Court,  Mr, 
Sherwood  again  complained  tfthe  hardship  inflidted 
upon  Mr,  McGillivray,  alleging  that,  as  he  had 
been  two  years  with  charges  hanging  over  him,  so 
he  might  remain  for  ever,  unless  upon  fulfilling  his^ 
recognizance  by  appearing  in  the  Court  to  which  he 
stands  bound,  the  Court  have  power  to  discharge 
him.  The  Chief  Justice  again  intimated  the  impos- 
sibility of  Mr,  Sherwood's  motion  being  entertained, 
and  having  dismissed  the  grand  jury  with  tlie  thanks 
qfthe  Court  for  the  attention  they  had  given  i$  tlair 
ditties,  their  Lordships  retired. 
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Since  the  proceedings  at  York  in  Upper  Catia* 
da,  (the  detailed  report  of  which  occupies  the  pre- 
ceding pages,)  at  a  Court  of  Oyer  and  Terminer 
held  there  on  the  22d  February  and  following 
days,  a  bill  of  indictment  was  preferred,  ana 
found  by  the  grand  jury  against, 

TiHOMAs  Douglas,  Earl  of  Selkirk,  > 

Miles  Macdonell,  > 

John  Spencer,  r 

John  Allen, 

PfiotAis  D'ODEt  D*Orsonnens, 

Frederick  Mattiiey, 

Gustavus  Adolphus  Fauche,    , 

Frederick  De  Graffenried,  >    / 

John  McNab, 

Donald  McPhersoN, 

Archibald  McDonald,  v. 

Jean  Baptlste  Chevalier  De  Lorimier,  ^. 

Alexander  Bridport  Becher, 

Louis  Nolin, 

Jacques  ChatelaiN,  .^ 

Pierre  Chrysologue  Pambrun,  ..^  -    v 

John  Pritchard,  . 

John  P.  Bourke, 

Michael  Heden,  and 

Jacob.  Vitsche, 

making  in  all  twenty  persons,  for  a  conspiracy 
to  ruin  the  trade  of  the  North  West  Company. 

The  indictment  contained  three  counts,  and  a- 
mongst  the  numerous  overt  acts  therein  set  forth, 
supported  by  documentary  and  oral  evidence,  ttML< 
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following  were  particularly  prominent.  T^he  en, 
gaging  and  arming  a  number  of  disbanded  soU 
diers,  (foreigners  ;)  the  entry  by  them,  with  force 
■-i  and  arms,  mto  Fort  William,  in  August  1816 ;  re- 
taining  possession  of  the  fort  till  May  I8I7  ;  send- 
ing off  as  prispners  the  partners  of  the  North 
West  Company  found  there ;  getting  rid  of  th^ 
plerks  by  subpoenas  to  appear  at  York  at  a  period 
when  no  Courts  are  held  there,  without  enquiring 
Qt'  them  whether  they  knew  any  thing  of  the  mat- 
ters to  which  the  subpoenas  related,  and  without 
ever  bringing  them  forward  afterwards  ;  stopping 
of  the  outfits  from  going  into  the  interior,  and  the 
returns  from  coming  to  Montreal ;  possessing 
themselves  of  all  the  books  and  papers  of  the  con- 
cern ;  sending  away  the  principal  clerk  under  a 
charge  of  felony  without  examination,  and  with- 
out having  ever  followed  up  that  charge ;  tlie 
pretended  sale  by  Daniel  Mackenzie  of  the  North 
West  property,  obtained  by  his  Lordship  by  means 
of  continued  duress;  tampering  with,  and  de- 
bauching the  North  West  Company's  servants,  and 
commanding  them  in  the  King's  name  ;  writing 
<:ircular  letters  to  the  partners  and  clerks  in  the 
interior  country,  alleging  that  the  North  West 
Company  were  ruined,  ?ind  advising  them  to  a- 
handon  thejr  trust,  and  to  carry  the  furs  to  Hud- 
son's Bay ;  taking  prtssession  of  Fort  Lake  La 
Pluie,  and  the  property  there,  and  stopping  the 
navigation,  &c.  &c. 

Upon  this  being  returned  a  true  bill,  the  Attor- 
ney General  moved  the  process  of  the  Court  a- 
gainst  the  parties ;  and  Dr.  Alien,  who  was  th« 
only  one  of  the  twenty  within  reach  of  process, 
i  was  arraigned  on  the  'iyth  February,  and  pleaded 
.  Not  Guilty.  He  stated  that  the  witnesses  for  his 
defence,  being  dispersed  in  various  directions,  he 


doiild  not  say  when  he  should  be  prepared  to  take 
his  trial ;  whereupon  he  was  bailed  to  appear  at 
the  Court  of  Assize  in  October  next  at  York, 
himself,  ip  1000/.  apd  three  sureties  for  1000/.  to- 
gether. 

William  Smith,  versus  the  Earl  of  Selkirk. 

This  was  a  civil  action  brought  by  Mr.  Wil- 
liam Smith  against  Lord  Selkirk  for  false  impris- 
onment. 

It  appeared  in  evidence  that  the  plaintiff  was 
under-sheriff  of  the  Western  District,  and  as  such 
the  bearer  of  a  writ  of  restitution  founded  upon  a 
verdict  of  a  special  Jury  at  Sandwich,  in  October 
181t>,  and  granted  by  the  sitting  magistrates,  or- 
dering the  restoration  of  Fort  William  to  the 
North  West  Company  ;  he  was  also  the  bearer  of 
a  warrant  for  felony  issued  against  his  Lordship, 
Dr.  Allen,  Capt.  Matthey,  and  others,  upon  an 
information  upon  oath  before  a  justice  of  the 
peace.  Mr.  Smith  got  to  Fort  William  on  the 
i 9th  of  M^rch  1817f  and  produced  his  writ  of 
restitution,  with  which  his  Lordship  refused  to 
comply  ;  and  when  the  Earl  and  the  others  were 
arrested  by  Mr.  Smith,  upon  the  warrant  for  felo- 
ny, his  Lordship  laid  hold  of  him  and  pushed  him 
put  of  doors  ;  and  he  was  afterwards  kept  in  close 
custody  in  the  fort  under  a  military  guard.  A 
circumstance  which  added  much  to  the  grievous 
nature  of  the  offence,  and  which  was  particularly 
dwelt  upon  by  the  Judge  in  his  charge  to  the  ju- 
ry, was,  that  whilst  Mr.  Smith  was  kept  in  rigorous 
confinement,  Charles  De  Reinhard,  though  un- 
der an  accusation  for  murder,  was  at  large  and 
keeping  a  school,  though  nominally  under  the  sur- 
veillance of  one  or  two  of  his  former  comrades. 
The  chief  Justice  also  remarked  upon  another 
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part  of  the  evidence  for  thfe  defence,  by  which  it 
appeared  that  the  only  option  left  to  Mr.  Smith  to 
obtain  his  liberty  was  that  of  abandoning  his  du- 
ty, and  breaking  his  oath  of  office,  by  a  promise 
not  to  molest  Lord  Selkirk  :  Mr.  Smith,  however, 
notwithstanding  this  proposal,  persisted  in  doing 
his  duty,  and  was  not  liberated,  until  the  evacua- 
tion of  Fort  William  by  his  Lordship  and  his  for- 
ces, in  May  I8I7.  * 

The  jury,  after  some  deliberation,  returned  a 
verdict  in  favour  of  the  plaintiff  j    damages  500/. 

DajJiel  Mackenzie,  rersus  the  Earl  of  Selkirk. 
This  was  a  civil  action  for  false  imprisonment  of 
the  plaintiff,  a  retired  partner  of  the  North  West 
Company  by  the  Karl,  at  Fort  William,  "where  he 
was  thrown  into  a  dungeon,  though  in  a  distressed 
state  of  mind,  without  any  legal  proceedings,  (a 
circumstance  which  came  out  in  the  evidence 
which  was  producc(4  for  the  defendant,)  and  kept 
there  under  a  military  guard,  until  he  was  induced 
(believing  his  life  to  be  in  danger)  to  sign  various 
deeds  prepared  for  the  purpose,  purporting  to  be 
sales  of  the  North  West  Company's  property,  a 
bond  of  arbitration,  &c.  under  colour  of  which 
Lord  Selkirk  retained,  possession  of  the  fort  and 
its  contents  to  the  value  of  full  one  hundred  thou- 
sand pounds.     The  jury  in  this  case  gave  a  verdict 


for  1500/.  damages. 
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These  proceedings  v.ill  be  followed  up  by  others 
in  Canada  and  Great  Britain,  which  will  equally 
find  their  way  to  tiie  public,  and  be  a  permanent 
record  of  the  events  and  circumstances  which 


have  given  rise  to  them. 
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UPPER  CANADA. 


Samuel  smith» 


ADMINISTRATORk 


Geoaob  the  ThiIw,  by  the  gtrace  of  God,  of  the  tJnite^  \ 
kinedom  of  Great  Britain  and  Ireland)  King,  Defender  of  thtt  ^ 
Faith: 

To  odr  trusty  aitd  Well  beloved  the  honourable  William  Dum-< 
itier  Powell,  Chfef  Justice  of  our  province  of  Upper  Canada,  th6 
honourable  William  Campbell,  the  honourable  D^Arcy  Boulton, , 
Justices  of  our  CoUrt,  of  our  bench,  in  and  for  our  said  province/ '. 
the  honourable  James  Baby,  and  William  Allan,  Esquire,  Jus- 
tices of  the  Peace  in  and  for  the  Home  district  of  our  said  pro- 
vince, jor  to  any  two  of  thetn.    Gregtinc  : 

Know  ye  thtit  we  have  assigned  you,  or  any  two  of  you,  ot 
Whom  We  will  that  you  the  said  William  Dummer  Powell,  yoU 
the  said  Willis^  Campbell,  you  the  said  D'Arcy  Boulton,  ot  ' 
any  one  of  you,  be  one,  to  enquire  by  th^  oath  of  good  and  law-  v 
liif  men  of  the  district  aforesaid,  by  whom  the  truth  of  the  mat- 
ter may  be  the  better  known  and  enquired  of,  and  by  other 
ways,  methods  and  means,  whereby  you  can  or  may  the  better 
know  as  Well  within  liberties  as  without,  more  fully  the  truth 
«f  all  treasons,  misprisions  of  treason,  insurrections,  rebellions* 
tiounterfeitings,  clippings,  washings,  false  coinings  and  other  fat- 
cities  of  the  money  of  Great  Britain  and  Ireland,  a;id  of  all  king* 


n 


'i 


>vr 


.'■v"V,' 


-  ,    #  - 

: ,  ■'•  )■■•'- 


1.1 


doms  ami  dominions  whatt'oever,  of  all  murders,  felonies,  man* 
slaughters,  killings,  burglaries,  rapes  of  .women,  unlawful  meet- 
ings and  conventicles,  unlawful  uttering  of  words,  unlawful  ai> 
semblies,  misprisions,  coi>i'ederacies,  false  allegations,  trespasses, 
riots,  roats,  retentions,  escapes,  contempts,  falsities,  malignan- 
cies,  concealments,  maintenances,  oppressibns,  champarties,  de- 
ceits and  all  other  misdeeds  and  oflences  whatsoever,  and  also 
the  accessaries  of  the  same  within  the  district  aforesaid,  as  well 
within  liberties  as  without,  by  whomsoever,  and  howsoever,  had, 
done,  perpetrated  and  committed,  and  when,  how,  and  iii  what 
manner,  and  by  what  person  or  persons,  to  what  person  or  per< 
sons,  and  in  what  manner,  and  of  all  articles  and  circumstances 
whatsoever,  any  or  either  of  them  concerning ;  and  the  same 
treasons  and  other  the  premises  according  to  the  law  and  custom 
of  England,  and  the  law  of  our  said  province  for  this  time  to  bear 
and  determine.     And  thereforei'  we  command  you,  that  at  cer- 
tain days  and  places,  which  you  or  any^  two  of  you,  of  whom 
We  will  that  you  the  said  William  Dummer  Powell,  you  the 
said  William  Campbell,  you  the  said  D'Arcy  Bouhon,  ur  any  of 
you,  be  one,  for  this  purpose  shall  appoint,  within  and  for  the 
space  of  six  calendar  montbs,  from  the  day  of  the  date  of  these 
presents,  you  do  concerning  the  premises,  make  diligent  inqui- 
ry, and  all  and  singular  the  premises  hear  and  determine,  and 
other  things  do  and  fulfil  In  form  aforesaid,  which  are  and  ought 
'  to  be  done,  and  to  justice  doth  appertain  according  to  the  law 
and  custom  of  England  and  the  laws  of  our  said  province. — 
Saving  to  us  our  amerciaments  and  other  things  there  upon  be- 
longing :  for  Wo  have  commanded  our  sheriff  of  the  said  district, 
that  at  certain  days  and  places,  which  yoil  or  any  two  of  you  of 
whom  We  will,  that  you  the  said  William  Drummer  Powell, 
you  the  said  William  Campbell,  you  the  said  D'Arcy  Boulton, 
or  aay  of  you,  be  one,  to  him  shall  make  known  within  and  fdr 
the  space  of  six  calendar  months  from  the  day  of  the  date  of  these 
presents,  he  cause  to  come  before  you,  or  any  twoof  you  of  whom 
We  will,  you  the  said  William  Dummer  Powell,  you  the  said  Wil- 
liam Campbell,  you  the  said  D'Arcy  Boulton,  or  anvof  you,  b# 
'  oae  such  and  so  many  good  and lawful  men  of  bis  bailiwick  as 
well  within  liberties  as  without,  by  whom  the  truth  of  the  pre* 
liiises  may  be  the  better  enquired  of  and  known.     And  know  ye 
further,  that  we  have  also  constituted  and  assigned  you  or  any 
two  of  you,  of  whom  We  will  that  you  the  said  William  Dummer 
Powell,  you  the  said  William  Campbell,  you  the  said  D'Arcy  Boul. 
ton,  or  any  one  of  you  be  one,  our  justices  our  gaol  of  our  said  di- 
strict, to  deliver  of  the  prisoners  within  the  same  being.    There- 
fore, we  command  you,  that  at  a  certain  day  and  place  whieli 
you,  or  any  two  of  you,  of  whom  We  will  that  you  the  said 
William  Dummer  Powell,  you  the  said  William  Campbell,  yoii 
the  said  D'Aricy  Boultpii,  oi:  any  of  you  be  one,  shall  appoint^ 
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I  youfdb  meet  at  the  town  of  York,  in  the  Home  district,  afore- 
said,  our, gaol  of  our  said  district  to  deliver,  and  to  <lo  there- 
upon what  to  do  Justice  may  appertain  according  to  the  custom 
of  England,  and  the  laws  of  our  said  province.  Saving  to  us ' 
our  amerciaments,  and  other  things  to  us,  thereupon  belonging  : 
for  we  have  commanded,  and  do  hereby  command,  our  sheriff 
of  our  said  district,  that  at  a  certain  day  and  place  which  you, 
or  any  two  of  you^  of  whom  we  will  that  you  the  said  William 
Dummer  Powell,  you  the  said  William  Campbell,  you  the  said 
D'Arcy  Boulton,  or  any  oiie  of  y<ki  be  one,  to  bim  shall  make 
known,  all  the  prisoners  in  the  gaol,  or  their  attachments  before 
you,  or  any  two  .of  you,  of  whom  we  will  that  you  the  said 
William  Dummer  Powell,  you  the  said  William  Campbell,  you 
the  said  D'Arcy  Boulton,  or  any  one  of  you  be  ene,.  be  do 
there  cause  to  come. 

In  testimony  whereof.  We  have  caused  these  our  letters  to  be 
made  patent,  and  the  great  seal  of  our  said  province  to  be  here- 
unto affixed. Witness  our  trusty  and  well  beloved  Samuel 

Smith,  Esquire,  Administrator  of  the  government  of  our  said 
province  at  York,  this  twentieth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighteen,  and  in  the  fift^- 
cigblh  year  of  our  reign. 

-  S.  S. 
^  By  commaiid  of  bis  Honour, 
(Signed) 

D.CAMERON, 

Sec'ry. 


B. 


rkdttt  'DisTRict';  }  The  Jimons  of  oar  Lord  the  King,  upon 
to  wit :  \  their  oath  present  tliat  Cdtbbert  Grant,  for- 
merly of  a  place  commonly  called  Red  River,  not  comprised  in 
any  parish  or  county,  but  situated  in  the  Indian  territories,  or 
parts  of  America  not  w4tbin  the  limit?  of  either  of  the  provinces 
of  Upper  er  Lower  Canada',  or  any  civil  government  of  the  U- 
nited  States  of  America,  and  late  of  the  towti  of  York,  in  the 
said  Home  district  and  province  of  Upper  Canada,  gentleman, 
Louis  Perraolt,  late  of  the  said  town  of  York,  yeoman,  other- 
wise called  Louis  Morain,  Paul  Browit,  late  of  the  said  town 
of  York,  yeoman,  and  FRAN9018  Firmah  Boucher,  late  of  the 
said  town  of  York,  yeoman,  and  divers  other  evil  disposed  per- 
sons, whose  names  are  to  be  said  jurors  as  yet  unknown,  not 
having  the  fear  of  God  before  their  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  nineteenth  day  of 


I     V 


ii 


■  T--^:  "V, 


•  >i 


.     .'M        :    *    - 


••*^'. 


<l 


■••  ^ 


'^:r 


^^': 


:<■::.. 


L 


■S-N. 


\s- 


4>v, 


Juiw,  in  the  fifty  sixth  year  of  the  reign  of  our  Sovereign  Lord 
George  the  Third,  by  the  grace  of  God,  of  the  Uniled  Kingdom 
of  Great  Britain  and  Ireland,  King,  defender  of  the  faith,  with 
force  and  arras,  at  the  town  of  Y^rk,  in  the  Home  district,  in  the 

Srovince  of  Upper  Canada  aforesaid,  in  and  upon  one  Robert 
etnpU,  then  and  there  being  ii>>  the  peace  of  God  and  our  said 
Lord  the  King,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  make  an  aiisaull,  and  that  the  said  Cuthhert  Grant, 
a  certain  gun,  of  the  value  of  five  shillings,  then  and  there  charg. 
ed  with  gun-powder,  and  one  leaden  bullet,  which  gun  he  the 
naid  Cuthbert  Grant  in  both  bis  bands  then  and  there  had  and 
held,  then  and  there  feloniously,  wilfully,  and  of  his  malice  a* 
forethought,  did  shoot  off  and  discharge  to,  against,  and  upon, 
the  said  Robert  Semple,  and  that  the  said  Cuthbert  Grant  with 
the  leaden  bullet  aforesaid,  out  of  the  gun  aforesaid,  then  and 
there  by  force  of  the  gunpowder  aforesaid,  by  the  said  Cuthbert 
Grant  shot,  discharged  and  sent  forth  as  aforesaid,  then  and  there 
feloniously,  wilfully,  and  of  bis  malice  aforethought,  did  strike, 

I)enetrate,  and  wound,  the  said  Robert  Semple  in  and  upon  the 
eA  part  of  the  breast  of  him  the  said  Robert  Semple,  giving  un> 
to  him  the  said  Robert  Semple,  then  and  there  with  the  leaden 
bullet  aforesaid,  so  as  aforesaid  by  him  the  said  Cuthbert  Grant, 
shot,  discharged  and  sent  forth  out  of  the  gun  aforesaid,  by  force 
of  the  gunpowder  aforesaid,  in  and  upon  the  left  part  of  the 
breast  of  him  the  said  Robert  Semple,  one  mortal  wound  of  the 
depth  of  six  inches,  and  the  breath  of  half  an  inch,  of  which  said 
mortal  wound  the  said  Robert  Semple  then  and  there  instantly 
died,  and  that  the  said  Louls>  Perrault,  otherwise  called  Louis 
Morain,  Paul  Brown,  Francois  Firmin  Boucher,  at  the  time  of 
the  committing  of  the  felony  and  murder  aforesaid,  then  and 
there  feloniously,  wilfully  and  of  their  malice  aforethought,  were 
present,  aiding,  helping,  abetting,  comforting,  assisting,  and 
maintaining,  the  said  Cuthbert  Grant  to  do  and  commit  the  felony 
and  murder  aforeidid,  in  lorm  aforesaid,  aind  so  the  jurors  afore- 
said,  upon  their  oath  aforesaid,  say,  that  the  said  Cuthbert 
Grant,  Louis  Perrault,  otherwise  called  Louis  Morain,  Paul 
Brown,  Fran9oia  Firmin  Boucher,  and  the  other  persons  whose 
names  are  to  the  jurors  aforesaid  as  yet  unknown,  then  and  there 
feloniously,  wilfully,  and  of  their  malice  aforethought,  in  man- 
ner and  form  aforesaid,  did  kill  and  murder  the  said  Robert 
Semple,  against  the  peace  of  our  said  Lord  the.  King,  bis  Crown 
and  Dignity. 

^nd  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Allen  M'Donell,  late  uf  the  town  of  York  aforesaid, 
gentleman,  John  Siveriqht,  late  of  the  same  place,  gentleman. 
Seraphim  Lamarre,  formerly  of  a  place  commonly  called  Red 
River,  and  late  of  the  town  ot  York  aforesaid,  gentlemen,  Peter 
Fanoman,  late  of  the  town  of  Yoric  aforesaid,  gentleman,  formei' 
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]j  of  th<  said  -place  commonly  called  Red  River,  otherwise  com- 
injtily  called  Pkter  6osTONifOia,  not  having  the  fear  of  God 
before  their  eyes,  but  beiqg  move  and  seduced  by  the  instiga- 
tion of  the  devil,  before  the  (e\ony  and  murder  aforesaid,  by  the 
aforesaid  Cuthbert  Grant,  Louis  Perrault,  otlierwi<)C  called  Louis 
IToraiii,  Paul  Brown,  and  Fran9ois  Firmin  Boucher,'  in  manner 
and  form  aforesaid,  dpne  and  committed,  that  is  to  say,  on  the 
nineteenth  day  of  June,  jn  the  fifty  sixth  year  aforesaid,  with' 
force  and  arms  at  the  town  of  York  aforesaid,  in  the  Home  dis- 
trict aforesaid,  the  aforesaid  Cuthbert  Grant,  Louis  Perrault, 
otherwise  called  Louif  Morain,  Paul  Brown,  and  Fran9ois  Fir- 
min  Boucher;  to  do  and  commit  the  felony  and  murder  afore- 
said, in  manner  and  form  aforesaid,  wilfully,  feloniously  and  of 
their  malice  atbretbought,  did,  incite,  command,  hire,  procure, 
counsel  and  abet,  against  the  peace  of  our  Lord  the  King,  his 
Crown  and  Dignity. 

And  ihe  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Alexander  M'Kenzie,  late  of  the  town  of  York 
aforesaid.  Enquire,  Hugh  M'GiCLis,  late  of  the  same  place,  gen- 
tleman, SiifON  Fraser,  late  of  the  same  place,  gentleman,  Wil- 
liam Shaw,  formerly  of  a  place  commonly  called  Red  River, 
and  lat«  of  the  tgwn  of  York  aforesaid,  gentleman,  and  the  said 
Allen  M'Donell,  John  Sivcright,  Seraphim  Lamarre,  and 
Peter  Pangman,  otherwise  called  Peter  Bostonnois,  well 
knowing  the  said  Cuthbert  Grant,  Louis  Perrault,  otherwise  call- 
ed Louis  Morain,  Paul  Brown,  and  FraR90Js  Firmin  Boucher,  to 
liave  done  and  committed  the  said  felony  and  murder  in  form 
afore$iaid,  afterwards  to  wit,  on  the  said  nineteenth  day  of  June, 
in  the  6fty  sixth  year  aforesaid,  with  force  and  arms  at  the  town 
of  York  aforenaid,  in  the  Home  distri{:t  aforesaid,  them  the  said 
Cuthbert  Grant,  Louis  PerrauU,  otherwise  called  Louis  Morain, 
Paul  Brown,  and  Frangois  Firmin  Boucher,  did  feloniously  re- 
ceive, harbour  and  maintain  against  tlte  peacf  pf  pyr  said  Lord 
the  KjQg,  bis  Crqwn  and  Dignity. 
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r,  >         The  Jurors  for  our  Lord  the  King,  upon 
^  their  oath,  present  that  George  Campbell, 
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^OMB  DISTRICT, 

to  wit .  _ 

formerly  of  this  parish  of  Montreal,  in  the  district  of  Montreal, 
and  late  of  the  town  of  York,  in  the  Home  district,  and  province 
of  Upper  Canada,  yeoknan;  Cuthbert  Grant,  formerly  of  a  .. 
place  commonly  called  Red  River,  not  comprised  in  any  pa-  ^ 
rish  or  county,  but  situated  in  the  Indian  territories  or  parts  of-v  • 

America  not  within  the  limits  of  either  of  the  provinces  of  Un* 
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per  or  Lower  Canada,  or  of  any  civil  government  of  tiie  United  ' 
States  of  America,  and  late  of  the  town  of  York  aforesaid,  gen- 
tleman ;  and  V/ir.LUH  Shaw,  formerly  of  the  same  place,  com- 
monly called  Red  River,  and  late  of  the  town  of  York  aforesaid, 
sentleman,  not  having  the  fear  of  God  before  their  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  Devil,  after 
the  nrst  day  of  June,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  twenty-three,  to  wit :  on  the  twenty-eighth  day 
of  June  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fiHeen,  and  in  the  fifty-fiflb  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Third,  by  the  grace  of  (Jod,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of  the 
Faith,  about  the  hour  often  in  the  forenoon  of  the  same  day, 
with  force  and  arms,  at  th^  town  of  York,  in  the  Home  district 
aforesaid,  a  certain  house  of  the  right  faonoi.rabic  Thoma$  Earl 
of  Selkirk,  there  situate,  feloniously,  voluntarily,  and  malici- 
ously, did  set  fire  to,  and  the  same  house,  then  and  there,  by 
such  firing  as  afure&aid,  feloniously,  voluntarily,  and  malici- 
ously, did  burn  and  consume,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lord  the  King  his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Turtlier 
present  that  Duncan  Cameron,  formerly  of  the  said  place,  com- 
monly called  Red  River,  not  comprised  in  any  parish  or  coun- 
ty, but  situated  in  the  Indian  territories  or  parts  of  America  a- 
foresaid,  and  late  of  the  town  of  York  aforesaid,  gentleman,  be- 
fore the  committing  of  the  said  felony,  in  form  aforesaid,  to  wit : 
on  the  said  twenty-eighth  day  of  June,  in  the  said  fifty-fifth 
year  of  the  reign  of  our  said  Lord  the  King,  with  force  and 
arms,  at  the  said  town  of  York,  in  the  Home  district  aforesaid, 
did  feloniously  and  maliciously  incite,  move,  procure,  aid, 
counsel,  hire,  and  command  the  said  George  Campbell,. Cuth- 
bert  Grant,  and  William  Shaw,  to  do  and  commit  the  said  fe- 
lony, in  manner  and  form  aforesaid,  againtit  the  form  of  the 
statute  in  such  case,  made  aqd  provided,  and  against  the  peace 
of  our  said  Lord  the  King,  bis  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
present  that  the  said  George  Campbell,  Ccthbert  Grant,  and 
William  Shaw,  not  having  the  fear  of  God  before  their  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
after  the  first  day  of  June,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  twenty-three,  to  wit :  on  the  twenty-eighth 
diay  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifteen,  and  in  the  fifty-fifth  year  of  the  reign  of  our  said 
Lord  the  King,  about  the  hour  of  ten  in  the  forenoon  of  the  same 
day,  with  force  and  arms,  at  the  town  of  York,  in  the  Home 
district  aforesaid,  a  certain  house  of  one  Alexander  McLeaut 
t&ere  situate,  feloniously,  voluntarily,  and  malicioutly,  did  set 
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fire  to,  and  the  same  house,  then  and  there,  by  such  firing  ai 
aforesaid,  fdoniously,  voluntarily,  itndi  maliciously,  did  burn 
and  connuroo,  against  the  form  of  the  stututu  in  <tucli  case  made 
and  provided,  and  against  (he  peace  of  our  aaid  Lord  the  King, 
hit  Crown  and  Dignity. 

And  tho  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  (hat  Ihe  said  Duncan  Camrron,  before  (he  committing 
of  the  8^d  h'S>  inentioned  felbny,  in  form  aforesaid,  to  wit :  on 
the  said  lweniy*eight(i  day  of  June,  in  the  said  fifty-firth  year 
of  the  reign  of  our  said  Lord  the  King,  with  force  and  arms,  at 
the  said  town  of  York,  in  the  Home  district  aforesaid,  did  feloni- 
ously and  maliciously  incite,  move,  procure,  aid,  counsel,  hire, 
and  command  the  said  George  Campbell,  Cuthbert  Grant,  and 
William  Shaw,  to  do  and  conimit  the  said  last  mentioned  felony, 
in  manner  and  form  aforesaid,  and  against  the  statute  in  such 
case,  made  and  provided,  and  against  tlie  itcacsof  our  said  Lord 
l|4e  i^ing,  liis  Crown  and  Dignity. 


D. 


i^OME  DISTRICT,  \  Tiic  JuRORS  fof  our  Lord  the  King,  upon 
to  -wit:  ^  their  oath,  present  that  Paul  Brown,  late  of 
the  town  of  York,  in  the  Home  district  aforc-daid,  yeoman,  on 
the  twentieth  day  of  June,  in4he  fifty -si$th  year  of  the  reign  of 
our  Sovereign  Lord  George  the  Third,  by  the  grace  of  God,  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  King,  De- 
fender of  the  Faith,  \vith  force  and  arms,  in  and  upon  one  Mi- 
phael  Ifeden,  then  and  there  being,  feloniously  did  make  an  as- 
sault, and  hiio,  the  said  Michael  lieden,  in  bodily  fear  and 
danger  of  his  life,  then  and  there  feloniously  did  put,  and  one 
blanket  of  the  value  of  twenty  shillings,  and  one  gun  of  the  var 
lue  of  forty  sjtillings,  of  the  goodi^  and  chattels  of  the  said  Mi- 
diael  Heden,'  from  the  person  and  against  the  will  of  the  said 
Michael  Heden,  then  and  there  feloniously  and  violently  did 
steal,  take,  and  carry  aw.ay,  against  the  peace  of  our  said  Lur({ 
th^  Kjag,  his  Crown  and  Dignity. 
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r,  > .        The  Jurors  for  our  Lord  the  King,  upon 
J  their 
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to  wit:        ^  (heir  oath,   present  that  CuTHBEiiT  Grant, 
formerly  of  a  place  commonly  called  Red  River,  not  comprised 
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within  any  parish  of  countj,  but  situated  in  the  Indian  territories 
or  parts  of  America  not  within  the  limits  of  either  of  the  pro- 
vinces of  Upper  or  Lower  Canada,  or  of  any  civil  government 
of  the  United  States  of  America,  and  late  uf  the  town  of  York, 
in  the  Home  district,  of  the  province  of  Upper  Canada,  gentle^* 
man ;  Peter  Panoman,  of  the  said  place,  commonly  called  Red 
River,  and  late  of  the  town  of  York  aforesaid,  gentleman,  other- 
wise called  Peter  Bostonnois,  Joseph  Beisbois,  late  of  the 
said  town  of  York,  yeoman,  and  Paul  Brqwn,  late  of  the  same 
place,  yeoiaan,  on  the  twelfth  day  of  May,  in  the  fifty-sixth 
year  of  the  reign  oC  our  Sovereign  Lord  George  the  Third,  by 
the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  with  force  and  arms,  at 
the  river  Qui  Appelle,  to  wit :  at  the  town  of  York,  in  the  Home 
district  aforesaid,  twenty-two  packs  of  furs  of  the  value  of  one 
thousand  pounds,  sterling  money  of  Great  Britain,  six  hundred 
bags  of  pemican,  of  the  value  of  tWQ  thousand  four  hundred 
pounds  sterling  money  aforesaid,  twenty-four  guns  of  the  value 
of  seventy  pounds  sterling  money  aforesaid,  and  twelve  packs 
of  buGTaloe  ^kins  of  the  value  of  fifty  pounds  sterling  money  afore- 
said, all  of  the  goods  and  chattels  of  the  Governor  and  eompanyi 
of  adventurers  of  England  tradi^  into  Hudson's  Bay,  in  five 
boats  upon  the  said  navigable  river  Q^i  Appelle,  to  wit :  at  York 
aforesaid,  in  the  said  Home  district,  then  and  there  being  found, 
feloniously  did  steal,  take,  and  carry  away,  against  the  form  of 
the  statute  in  such  case,  made  and  provided,  and  against  the 
peace  of  our  said  Lord  the  King,  his  Crown  asd  Dignity. 

And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  further 
present  that,  the  said  Cuthbert  Grant,  Peter  Pangman,  i>lherwise 
called  Peter  Bostoanois,  Joseph  Brisbois,  and  Paul  Brown,  on 
the  said  twelfth  day  of  May,  in  the  fifty-sixth  year  aforesaid, 
with  force  and  arms,  at  a  certain  place  on  the  navigable  river 
Qui  Appelle,  to  wit :  at  York  aforesaid,  in  the  Home  district 
aforesaid,  twenty-two  packs  of  furs  of  the  value  of  one  thousand 
pounds  sterling  money  aforesaid,  six  hundred  bags  of  pemican, 
of  the  value  of  two  thousand  four  hundred  pounds  sterling  money 
aforesaid,  twelve  packs  of  bufialoe  skins,  of  the  value  of  fifty 
pounds  sterling  money  aforesaid,  and  twenty- four  guns,  of  the 
value  of  seventy  pounds  sterling  money  aforesaid,  of  the  eoods 
and  chattels  of  the  said  Governor  and  company  of  adventurers 
of  England  trading  into  Hudson^s  Bay,  in  a  certain  boat  upon 
the  said  navigable  river  Qui  Appelle,  in  the  said  Indian  territo- 
ries or  parts  of  America,  to  wit :  at  York,  in  the  Home  district 
aforesaid,  then  and  there  being  found,  feloniously  did  steal,  take, 
and  carry  away,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lord  the 
King,  bis  Crown  and  Dignity. 
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r,  >         The  Jvrors  for  our  Lord  the  King,  upon 
5  tfa«ir  oath,  present  that  George  Campbell, 


^OMC  DISTRICT, 

to  wit :         5  ^^''^  ^^'''*  present 
formerly  of  the  parish  of  Montreal,  in  the  district  of  Montreal, 
and  late  of  the  totvn  of  York,  in  the  Home  district,  and  province 
of  Upper  Canada,  yeoman,  Duncan  Cameron,  of  a  place  com* 
monly  called  Red  River,  not  comprised  in  any  parish  or  coun^ 
ty,  but  situated  in  the  Indian  territories  or  parts  of  America  not    ' 
ivithin  the  limits  of  either  of  the  provinces  of  Lower  or  Upper  ... 
Canada,  or  of  any  civil  government  of  the  United  Slates  of 
America,  and  late  of  the  town  of  York  aforesaid,  gentleman,   ' 
CuTHBERT  Grant,  formerly  of  the  said  place  commonly  called     ^ 
Red  River,  and  late  of  the  town  of  York  aforesaid,  gentleman,     - 
William  Shaw,  formerly  of  the  aaid  place  commonly  called 
Red  River,  and  late  of  the  town  of  York  aforesaid,  gentleman, 
being  ill  designing  and  disorderly  persons,  and  of  wicked  an()  ' 
malicious  dispositions,  after  the  first  day  of  June,  which  was  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  twenty- 
three,  to  wit :  on  the  eleventh  day  of  June,  in  the  fifty-fifth 
year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  by' 
the  grace  of  Gdd,  of  the  United  Kingdom  of  Great  Britain  and  ,  , 
Ireland,  King,  Defender  of  the  Faith,  with  force  and  arms,  at 
the  town  of  York  aforesaid,  in  the  said  Home  district,  with 
certain  guns  charged  with  gunpowder  and  leaden  bullets,  unlaw- 
fully, wilfully,  maliciously,  and  feloniously,  did  shoot,  at  one 
Mties  McDonell,    one  James  Sutherland^  one  Peter  Fidler,  one 
John  Warren,  and  one  Duncan  McDonell,   (they  the  said  Miles 
McDonell,  James  Sutherland,  Peter  Fidler,  John  Warren,  and 
Duncan  MeDonell  then  being  in  a  certain  dwelling  bouse  of 
the  right  honourable  Thomas  Earl  of  Selkirk,  there  situate,) 
against  the  form  ef  the  statute  in  such  case  made  and  provided,  * 
and  against  the  peace  of  our  Lord  the  King,  his  Crown  and  D'^* 
nily. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  George  Campbell,  Cuthbert  Grant,  and 
William  Shaw,  being  ill  designing  and  disorderly  persons,  and 
of  wicked  and  malicioiis  dispositions,  after  the  first  day  of  June, 
which  was  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  twenty-three,  to  wit :  on  the  said  eleventh  day  of  June,  in 
the  fifty-fifth  year  of  the  reign  of  our  said  Lord  the  King,  with 
force  and  arms,  at  the  town  of  York  aforesaid,  in  the  said  Horns' 
district,  with  certain  guns  charged  with  gunpowder  and  leaden: 
bullets,  unlawIMly,  wilfully,  maliciously,  and  feloniously,  didT . 
shoot  at  one  Miles  McDonell,  one  James  Sutherland,  one  Peter  -«'* 
Fidler,  ooe  John  Warren,  and  one  Duncan  McDonell,  (they 
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,4ble  Mid'  Miles  M^Donell,  Jaraes  Su4herland,  Feter  Fieirer, 
JA>bn  Warreo,  and  Duncan  McDonell  then  being  in  a  certain 
diwelUog  bouse  of  the  right  honourable  Thomas  Earl  of  Selkirk, 
there  situate,)  against  the  form  of  the  statute  in  that  case  mad* 
and  provided,  and  against  the  peace  •{  our  said  Lord  the  King, 
lijs  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,' do  further 
present  that  the  said  Duncan  Cameron,  before  the  co^nmitting 
of  the  last  mentioned  felony,  in  form  aforesaid,  to  wit :  on  the 
day  and  year  last  aforesaid,  with  force  and  arms,  ajl  the  town 
of  Yoric  aforesaid,  in  the  Home  district  aforesaid,  did  wilfully, 
maliciously,  and  feloniously  incite,  move,  procure,  aid,  and 
abet,  tbesaiijl  George  Campbell,  Cuthbert  Grant,  and  William 
Shaw,  to  do  and  commit  the  said  last  mentioned  felony,  in 
manner  and  form  aforesaid,  against  the  peace  of  Our.  .said  iiord: 
the  King,  his  Citown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  (he  said  George  Campbell,  Duncan  Cameron,'  Cuth- 
bert Grant,  and  William  Shaw,  being  ill  designing  and  disor- 
derly persons,  and  of  wick«d  and  malicious  uispositions,  after 
the  first  day  of  June,  whi(;h  was  in^  the  year  of  our ,  L^ord  pne 
thousand  seven  hundred  a^id  twenty-three,  to  wit :  on  the 
eleventh  day  of  June,  in  th^  fifty-fifth  year  .of  the  reign  of  our 
•aid  Lord  the  King,  with  fopce  and  arms,  at  the  town  of  York 
aibresaid,  in  the  Home  district  aforesaid,  with  certain  sguns 
charged  with  gunpowder  and  leadea  bullets,  Unlawfully,  wil- 
fully, maliciously,  and  feloniously,  did  shoot  at  one  M|les  Mc- 
Donell, one  James  Sutherland,  one  Reter  Fidler,  on^  John 
Warren,  and  one  Duncan  McDonell,  in: the  peace  of  God  and 
our  said  Lord  the  King,  then  and  there  being,  against  the  f«rm. 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  oursaid  Lord  the  King,  InsCrownand  Dignity^ 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  George  Campbell,  Cuthbert  Grant,  and 
William  Shaw,  being  ill  designing  and  disorderly  persons,  and 
of  wicked  and  malicious  dispositions,  after  the  first  day  of  June, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and' twen- 
ty-three, to  wit:  on  the  said  eleventh  day  of  June,  in  the  said 
fifty-fifth  year  of  the  reign  of  our  said  Lord  the  King,  wlthforc^ 
and  arms,  at  the  said  town  of  York,  in  the  Hume  district  afore- 
said, with  certain  guns  charged  with  gunpowder  and  leaden  bul-« 
lets,  unlawfully,  wilfully,  maliciously,  and  feloniously,  did 
fehoot  at  one  Miles  McDonell,  one  James  Sutherland,  one  Petec 
Fidler,  one  John  Warren,  and  one  Duncan  McDonell,  in  the 
peace  of  God  and  our  said  Lord  the  King,  then  and  there  be- 
ing, against  the  form  of  the  statute,  made  and  "provided,  and 
against  th«peac«  of  our  said  Lord  the  King,  his  Crown  and  Dig- 
nity, ,       • 
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4hd  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  i 
present  that  the  said  Duncan  Cameron,  before  the  committing 
of  the  said  last  mentioned  felony,  in  form  aforesaid,  to  wit :  oi^ 
the  day  and  year  last  aforesaid,'  with  force  and  arms,  at  th« 
town  of  Yoiic  aforesaid,  in  the  Home  district  aforesaid,  did  wil> 
fully,  maliciously,  and  feloniously  incite,  move,  procure,  aid». 
and  abet  the  said  George  Campbell,  Cuthbert  Grant,  and  Wil- 
liam Shaw,  to  do  and  comtnit  the  said  last  mentioned  felony,  in 
raanner  and  form  aforesaid,  against  the  peace  of  our  said  Lord 
the  King,  his  Crown  and  Dignity. 


■i  ,   ' 


'•..' 


^/'••\ 


/ 

KEOME  DISTRICT,  }         ThB  JuRORS  for  our  Lord  the  King,  upon 
viz :  y  their  oath,  present  that  George  Campbell,' 

formerly  of  the  parish  of  Montreal,  in  the  district  of  Montreal, 
and  late  of  the  town  of  York^  in  the  said  Home  district,  yeo- 
man, Robert  Gunnt,  formerly,  of  the  same  parish  of  Montre- ' 
al  and 'late  of  the  town. of  York,  in  the  said  Home  district,  yeo» 
man,  and  Hector  M'.Donalo,  late  of  the  same  parish  of  Mont- 
real, and  late  of  the  town  of  York,  in  the  said  Home  district, 
yeoman,  being  ill  designing  and  disorderly  persons  and  of  wick- 
r-A  <i  >i  malicious  dispositions,  ^after  the  first  day  of  June  in  the 
y  '  ■!"•  thousaikl  seven  hundred  and  twenty  three,  viz:  on 
u  .■^.'.  ;y  fifty  day  of  May,  in  the  fifty  fifth  year  of  the  reign 
of  wui  iziovereign  Lord  George  the  Tbird,  by  the  grace  of  Gt^, 
of  the  United  Kingdoms  of  Great  Britain  and  Ireland,  King,  de<^ 
fender  of  the  Faith,  with  force  and  arms  at  York,  in  the  Home 
district  aforesaid,  with  certain  guns,  charged  with  gunpowder 
and  leaden  bullets,  unlawfully,  wilfully,  maliciously  and  fe- 
loniously did  shoot  at  one  Miles  MWonell,  Esquire,  one  Jame$ 
Whiti,  and  on6  J amet  Sutherland,  they  th{(i  said  Miles  M'Donell, 
James  White,  and  James  Sutherland,  then  being  in  a  certain 
dwelling  house  of  the  right  honourable  Thomas  Earl  of  Selkirk, 
there  situate,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  also  against  the  peace  of  our  said  Lord  the 
King,  his  Crown  and  Dignity.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said  George 
Campbell,  Robert  Gunn,  and  Hector  M'Donald,  being  ill  de- 
signing and  disorderly  p^ersons,  and  of  wicked  and  malicious  dis- 
positions, after  the  first  day  of  June,  in  the  year  of  our  Lord  one 
thousand  seven  hundred ^nd  twenty  three,  to  wit:  on  the  said 
twenty  fifth  day  of  May^,  in  the  said  fifty  fif^h  year  of  the  reign 
of  our  said  Lord  the  King,  with  force  and  arms  at  York,  in  the 
Home  districi  aforesaid,  with  certain  guos  charged  with  gun- 
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povkder  iMid  leaden  bullets,  unlawfully-,  wilfully,  maliciouilj, 
and  feloniously,  did  shoot  at  one  Archibald  McDonald,  he  the 
•aid  Archibald  McDonald,  in  the  peace  of  God  and  our  said 
Lord  the  King,  in  front  of,  and  near  a  certain  dwelivig  house, 
(hen  and  there  beingi  against  the  fonn  of  the  statote  in  such  case 
made  and  provided,  and  against  (he  peace  of  our  said  Lord  the 
King,  bis  Orown  and  Dignity.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  .further,  present  that  the  said  George 
Campbell,  Robert  Gunn  and  Hector  McDonald,  being  ill  de- 
signing and  disorderly  persons  apd  of  wicked  and  malicioua 
dispositions  after  the  first  day  of  June,  in  the  year  of  oiir  Lord 
one  thousand  seven  hundred  and  twenty  thffee,  to  wit :  on  the 
said  twenty  fifib  day  of  May,  in  the  said  fifty  fifth  year  of  the 
reig9  of  our  Sovereign  Lord  George  the  Third,  with  force  and 
arms  at  York  aforesaid,  in  the  said  Home  district,  with  certain 
jguns  cbaiged  with  gunpowder  and  leaden  bullets,  unlawfully, 
wilfully,  malieiously  and  feloniously  did  shoot  at  one  M'Ue% 
McDonell,  £«oii»^,  in  the  peace  of  God,  and  our  said  Lord  the 
King,  and  in  (he  dwelling  house  of  h*m  (he  said  Miles  M'Donell, 
then  and  (here  being,  against  the  form  of  the  statute  in  &uch 
case  made  and  provided,  and  against  the  peace  of  uur  said  Lord 
the  King,  his  Crown  and^ Dignity.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  George 
Campbell,  Robert  Gnnn,  and  Hector  M'Donald,  being  evil  and 
disorderly  persons,  and  of  wicked  and  malicious  dispositions  af- 
ter tbe  first  day  of  June,  in  the  year  one  thousand  seven  hundred 
and  twenty  three,  to  wit :  on  the  said  twenty  fifth  day  of  May, 
in  the  said  fifty  fifth  year  of  (he  reign  of  our  said  Lord  the  King, 
with  force  and  arms  at  York  aforesaid,  in  (he  said  Home  di< 
Strict,  with  certain  guns,  charged  tvilh  gunpowder  and  leaden 
bullets,  unlawfully,  wilfully,  maliciously,  and  feloniously,  did 
«hoot  at  one  Miles  M  'Donell^  E$jmre,  in  the  peace  of  God,  and 
our  said  Lord  the  King,  and  in  a  certain  dwelling  house,  theii 
and  there  being  against  the  form  of  the  s(atute,  in  3uch  case  made 
and  provided,  and  against  the  peace  of  pur  said  Iiord  the  King, 
Ilia  Cfpwn  apd  Dignity. 


r,  >         Thp  JvA»ii8  for  our  Lord  the  King,  upoK 
\  their  oath,   present  that  Cuthbert  Grant, 


qoME  mSTRtCT, 

to  Toit :        )  their  oath,   present 
formerly  of  a  place  iRommonly  called  Red  River,  not  comprised 
in  any  parish  or  county,  but  situated  in  the  Indian  territories 
fr  pffts  of  Americft  oot  witbia  th;  Umita  of  either  of  the  pro* 
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yinces  of  Upper  or  Lower  Canada,  or  of  any  civil  goTemment 
of  the  United  States  of  America,  and  late  of  the  town  of  York, 
in  the  Home  District,  and  province  of  Upper  Canada,  gentle* 
man,  Louis  Perrault,  late  of  the  said  town  of  York,  yeoman, 
otherwise  called  Louis  Morain,  Paul  Brown,  late  of  the  said 
town  of  York,  yeoman,  Frak^oib  Firmin  Boucher,  late  of  the 
said  town  of  York,  yeoman,  and  divers  others  evil  disposed  per* 
Mns,  whose  names  are  to  the  said  jurors  as  yet  unknown,  not 
having  the  fear  of  God  before  their  eyei,  but  beifig  moved  and 
seduced  by  the  in&tigatioo  of  the  devil,  on  the  nfncteentb  day  of 
June,  in  the  fifty-sixth  year  of  the  reign  of  our  Sovereign  Lord 
Oeorge  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  with 
force  and  arms,  at  the  town  of  lork  aforesaid,  in  the  Hom« 
district  aforesaid,  in  and  upon  one  Alexander'  McLean,  then 
and  there  being,  in  the  peace  of  God  and  of  our  said  Lord  tha 
King,  felopi'^-'sly,  wilfully,  and  of  their  malice  aforethought, 
did  make  au  assault,  and,  that  a  certain  person,  whose  name  is  . 
to  the  jurors  aforesaid  as  yet  unknown,  a  certain  gon  of  the  va* 
lue  of  five  shillings,  then  and  there  charged  with  gunpowder  and 
one  leaden  bullet,  which  gun,  he  the  said  person,  to  the  jurors 
aforesaid  unknown,  in  both  his  hands,  then  and  there  had  and 
held,  th'sn  and  there  feloniously,  wilfully,  and  of  bis  malicai 
aforethought,  did  shoot  off  and  discharge  to,  against  and  upoil 
the  said  Alexander  McLean,  and  that  the  said  person,  to  thd 
jurors  aforesaid  unknown,  with  the  leaden  bullet  aforesaid,  out 
of  the  gun  aforesaid,  then  and  there,  by  force  of  the  gunpowdef 
aforesaid,  by  the  said  person^  to  the  jurors  aforesaid  unknown,  j 
shot,  discharged,  and  sent  forth  as  aforesaid,  then  and  there, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike', 
penetrate,  and  wound  the  said  Alexander  McLean,  in  and  upon 
the  back  of  him  the  said  Alexander  McLean,  under  the  left 
shoulder  blade  of  hin  the  said  Alexander  McLean,  giving  unt<i 
him  the  said  Alexander  McLean,  then  and  there,  with  the  leaden 
bullet  aforesaid,  so  as  aforesaid,  by  him  the  said  person,  to  the 
jurors  aforesaid  unknown,  shot,  dischai^ed,  and  sent  forth,  out 
of  the  gun  aforesaid,  by  force  of  gunpowder,  in  and  upon  the 
back  of  him  the  said  Alexander  McLean,  one  mortal  Wound  of 
the  depth  of  six  inches,  aiid  of  the  breadth  of  half  an  inch,  of 
which  said  mortal  wound  the  said  Alexander  McLean  then  and 
there  instantly  died,  and  the  said  Cuthbert  Grant,  Logis  Per- 
rault,  otherwise  called  Louis  Morain,  Paul  Brown,  nnd  Fran- 
fois  Firmin  Boucher,  atMhe  time  of  the  committing  of  the  mur- 
der and  felony  aforesaid,  then  and  there  feloniously,  wilfully, 
ard  of  their  malice  aforethought,  were  present,  aiding,'  helping, 
abetting,  comforting,  and  maintaining  the  said  person  unknown, 
to  kill  and  murder  the  said  Alexander  McLean,  in  manner  and 
him  aforesaid,  and  so  the  jurors  aforesaid,   upon  their  oath 
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vlbresaid,  do  say  that  the  said  Cuthbert  Grant,'  Loui^'PetTauU, 
otherwise  called  Louis  Morain,  Paul  Brown,  Fran9ois  Firmin 
Boucher,  and  the  said  other  person,  whose  nanae  is  to  the  jurun 
aforesaid  as  yet  unknown,  then  and  there  feloniously,  wili'ully, 
and  of  their  malice  aforethought,  in  manner  and  form  aforesaid, 
did  kill  and  murder  the  said  Alexander  McLean  against  the 
peace  of  our  said  Lord  the  King,  his  Croivn  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  du  further 
present  that  All&N  McDonell,  late  of  the  town  of  York  afure- 
said,  gentleman,  John  Siverioht,  late  of  the  same  place,  gen- 
tleman. Seraphim  Lamarre,  formerly  of  a  place  commonly 
called  Red  River,  and  late  of  the  town  of  York  aforesaid,  gen« 
tieman,  Peter  PancmaNt  formerly  of  the  said  {i^iace  commonly 
called  Red  River,  and  late  of  the  town  of  York  aforesaid  gen- 
tleman, otherwise  called  Fetbr  Bostonnois,  not  having  the  fear 
of  God  before  their  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  before  the  felony  and  murder  last  afore- 
said, by  the  said  Cuthbert  Grant,  Louis  Perrault,  otherwise 
called  Louis  Morain,  PagI  Brown,  Frangois  Firmin  Boucher; 
and  the  said  other  person  to  the  jurors  aforesaid  unknown,  in 
inanner  and  fbrm  aforeaaid,  done  and  committed,  that  is  to  say^ 
on  the  said  nineteenth  day  of  June,  in  the  6''ty -sixth  year  afore- 
said, with  force  and  arms,  at  York  aforesaid,  in  the  Home  dis- 
trict aforesaid,  the  said  Cuthbert  Grant,  Louis  Perrault,  other- 
wise called  Louis  Morain,  Paul  Brown,  and  Francois  Firmin 
Boucher,  to  do  and  commit  the  felony  and  murder  aforesaid,  in 
manner  and  form  aforesaid,  wilfully,  feloniously,  and  of  their 
malice  aforethought,  did  incite,  move,  procure,  command, 
teunsel,  and  abet,  against  the  peace  of  our  said  Lord  the  King, 
his  Cix>wo  and  Digeiity. 

And  th«  jurors  aforesaid,  upon  their  oath  aforesaid,  do  furthe^ 
present  that  Axcxander  McKenzie,  late  of  the  town  of  York 
aforesaid,  Esquire,  Hvau  McGilxis,  late  of  the  same  place, 
gentleman,  Johr  McDonald,  late  of  the  same  place,  gentle-* 
man,  John  M«Laiio|iun,  late  of  thd  same  place,  gentleman, 
Simon  Fraser,  late  of  the  same  place,  gentleman,  WiLLi^k 
Shaw,  formerly  of  a  place  commonly  called  Red  River,  ind 
Jate  of  the  town  of  York  aforesaid,  gentleman ;'  the  said  Allen 
McDonell,  John  Siveright,  Seraphim  Lamarre,  and  Peter  Pang- 
nan,  other^vise  called  Peter  Bostonnois,  well  knowing  the  said 
Cuthbert  Grant,  Louis  Perrault,  otherwise  called  Louis  Morain, 
Paul  Brown,  and  Fran9ois  Firmin  Boucher,  to  have  done  aaci 
tommitted  the  said  felony  and  murder  in  form  aforesaid,  after- 
wards, to  wit:  on  the  saTid  nineteenth  day  of  June,  in  the  fifty- 
sixth  year  aforesaid,  with  force  and  arms,  at  York  aforesaid,  in 
the  Home  district  aforesaid,  them  the  said  Cuthbert  Grant,  Louis 
Perrault,  otherwise  called  Louis  Morain,  Paul  Brown,  and  Fran- 
cois Firmin  Boucher,  did  then  and  tbeie  feloniously  receiv/e, 
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harbotir,  and  maintain,  against  the  peace  of  our  said  Lord  tti«    -      / 
>  King  his  Crown  and  Dignity.  t  '  R 


HOMft  DisTRfcT,  "i         Tffs  JuRORs  for  ouf  Lord  thelCing,  upon 
S.9.  (  their  oath,  present  that  Paul  Brown,  late  of 

the  town  of  York,  in  the  Home  district,  and  province  of  Upper 
Canada,  yeoman,*  on  the  tenth  day  of  May,  in  the  forty-eighth . 
year  of  the  reign  6f  our  Sovereign  Lord  Oeoige  the  Third,  by 
(he  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  with  force  and  arms,  at 
the  town  of  York,  in  the  Home  district  aforesaid,  three  pack* 
of  furs,  containing  beaver,  martin,  and  otter  skins,  of  the  valu* 
of  three  hundred  pooods  sterling  money  of  Great  Britain,  of  thtt 
goods  and  chattels  »f  one  WiUiam  Corrigalt  in  the  dwelling 
bouse  6f  the  said  WHIiam  Corrigal,  there  situated,  then  and 
there  feloniously  <tid  steal,  take,  and  carry  away,  and  him  the 
said  William  Corrigal  then  and  there  being  in  \hi  said  dwellini; 
bouse,  did  then  and  there  put  in  bodily  fear  of  his  life,  against 
the  form  of  the  statute  in  such  case,  made  and  provided,  and 
against  die  peace  of  our  said  Lord  the  King,  his  Crown  and 
Dignity. 

And  the  jurors  aforesaid,  uponiheir  oath  aforesaid,  do  further 
present  that  the  said  Paul  Brown,  on  the  said  tenth  day  of  May,; 
to  the  forty-eighth  year  of  the  reign  of  our  Sovereign  Lofd 
George  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  with' 
force  and  arms,  at  York  aforesaid,  in  the  Home  district,  three 
other  packs  of  furs  containing  beaver  and  otter  skins,  of  the  va- . 
lue  of  three  hundred  pounds  sterling  money  of  Great  Britain,  ^ 
the  goodiR  and  chattels  of  (he  Governor  and  company  of  advetttm" 
rers  of  Ei^land  tradihg  into  HuisovCt  Bay,  in  the  dwelMnr. 
bouse  of  them  the  said  governor  and  company  of  adventurers  •^ 
England  trading  into  Hudsop^s  Bay,  there  situated,  then^nd  there 
being  found,  feloniously  did  steal,  take,  and  carry  away,  and  one 
William  Corrigal  aforesaid,  then  and  there  being  in  the  dwelliiig; 
house,  did  then  and  there  put  in  bodily  fear  of  his  life  against  the 
form  of  the  statute  in  such  cases  made  and  provided  and  agaioHC 
the  peace  of  our  said  Lord  the  King,  his  Crown  and  Dignity. 
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,  Ikoitt  DISTRICT,  jl         The  Jvrors  for  our  Lord  Uw  King,  tptm 
to  wit :        5  their  oath,  (rtMnt  that  Gkorob  CiUiPBELi,! 
formerlj  of  the  parish  of  Montreal,  in  the  district  of  Montreal^ 
and  late  of  the  town  of  York  in  the  Home  district,  ind  province 
0f  Upper  Candda,  yeoman,  JoHir  Cooper,  rorilierljr  of  the  said 
parish  of  Montreal,  and  late  of  the  town  of  York  aforesaid,  yeo- 
tnan,  HvdR  BEirNERMiiir,  formerly  of  the  said  parish  of  Montreal^ 
and  late  of  the  town  of  York  aforesaid,  yeoman,  DrircAN  Came. 
RON,  formerly  of  a  place  commonly  called  Red  River,  in  th« 
Indian  territories  or  parts  of  America,  not  within  the  limits  of 
either  of  the  provinces  pf  Upper  or  Lower  Canada,  or  any  civil 
government  of  the  United  States  of  America,  and  late  of  the 
town  of  York  aforesaid,  gentleman,  Johv  Dougai.0  CAMERoir^ 
formerly  of  the  said  place,  commonly  called  Red  River,  and 
late  of  the  town  of  York  aforesaid,    gentleman,    CirrHBERT 
Grant,  formerly  of  the  said  place  commonly  called  Red  River, 
and  late  of  the  town  of  York  aforesaid,  gentleman,  William 
Shaw,  formerly  of  the  said  place,  commonly  called  Red  River, 
and  late  of  the  town  of  York  aforesaid,  gentleman,  Peter  Pang- 
MAN,  formerly  of  the  said  place^  commonly  called  Red  River, 
and  late  of  the  town  of  York  aforesaid,  gentleman,  otherwise 
called  Peter  Bostomnois,  on  the  third  day  of  April,  and  the 
fifty-fifth  year  of  the  reign  of  our  Sovereign  Lord  Geoi^e  the 
Third,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  Defender  of  the  Faith,  with  force 
and  arms,  at  the  town  of  York  aforesaid,  in  the  said   Home  di-> 
strict,  four  brass  cannon,  commonly  called  field  pieces,  of  the 
▼alue  of  one  hundred  pounds,  four  iron  swivels,  of  the  value  of 
forty  pounds,  and  one  howitzer,  of  the  value  of  ten  pounds,  all 
of  the  goods  and  chattels  of  the  right  honourable  Thomas  Earl  of 
Selkirk^  in  the  dwelling-house  of  the  said  right  honorable  Thomas 
Earl  of  Selkirk,   there  situated,  then  and  then  being  founds  felo" 
iiiousiy  did  steal,  take,  and  carry  away,  and  one  Michael  KUhride^ 
one  JoAfi  Kerrigan^  and  one  Mary  McLean^  then  and  there 
being  in  the  said  dwelling  house,  did  then  and  there  put  io  bo- 
dily fear  of  their  lives  against  the  form  of  the  statute  in  such 
tase  made  and  provided,  and  against  the  peace  of  our  said 
Lord  the  King,  his  Crown  and  Dignity. 

And  the  Jurors  aforesaid,  upon  their  oath  aforesaid  do  further 
present  that  the  said  George  Campbell,  John  Cooper  and  Hugh 
Bennerman,  afterwards,  vi2.  on  the  said  third  day  of  April,  in 
the  year  aforesaid  with  force  and  arms  at  the  said  town  of  Yoik, 
in  the  Home  district  aforesaid,  four  brass  cannon,  commonly 
called  field  pieces  of  the  value  of  one  hundred  pounds,  four 
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iroa  ili^iiriBU  of  tb«  value  oflntf  poondi,  and  ona  hqwitinr,  of  iliiii. 
value  of  tenpounds,  of  Ibe  copda  and  chatrcU  of  ^  laid  riglit 
honburable  Tbon»9  Earl  of  Selkiik,  in  the  d«rcniii|g  tiouite  of  ttift 
aaid  right  bbaoiirable  Tbomai  Earl  of  Sillri.k;  theia  situated  then 
ind  tbere  being  found,  felonioiiil  j  did  Meal,  ti^e  and  can^  al*»7i 
and  bte  Michael  Kilbride,  one  John  Kerriiuin,  add  one  llarjr 
M'Leaii,  then  and  theie  beiiig  in  the  said  dwelling  bouse,  did  . 
tiien  and  there,  put  in  bddily  fi»ir  of  their  lives  agamst  the  fore* 
i)f  the  statute,  in  such  caM  nude  and  nioyidcd, ,  knd  agaim^ 
the  peace  of  our  said  Lord  ihe  ting,  his  vnjilrn  and  Dignit/. 

And  the  jurors  aJJoresaid,  upon  their  oath  afolciaid;  do  fiirthev 
preseiit  that  this  taid  Duncan  Cattoeron,  Jdbn  Dmigald  Caneroa, 
Cutbbert  Grant,  Williain  Sba#i^  abd  Peter  Pingman;  .other- 
Wise  called  Peter  Bostonnois,  befare  the  comibiitibff  nf  the  last 
inentioified  (^loh)r,  in  form  aforesaid,  to  wit :  on  the  day  and 
irear  isfbresaid,  with  force  and  aniis,  at  tlie  said  to#n  of^York; 
in  the  Home  district  aforesaid,  did  feloniously  and  maticiousit' 
comfort,  aid,  abet,  assist, .  counsel,  hire,  and  cdmniand  the  saul 
Oeorge  Campbell,  John  Cooper,  and  Hugh  Biennennan,  to  do 
^od  commit  the  felony  last  aforesaid,  in  mannftr  and  form  afore- 
said; against  the  form  of  the  statute  in  such  case,  made  and 
provided,  apd  against  the  peice  of  our  said  Lord  the  King,  his 
Crown  and  Dignity; 

And  the  jurors  aforiesaid,  iipoo  tbeir  o^ili  aforesaid,  do  further 
present  that  the  said  George  Campbell,  John  Cooper,  and  Hugh 
Bennennah,  afterwards,  to  wit:  on  the  da^.ehd  year  aforesaid, 
with  force  and  arms,  at  the  said  tditn  ofYbrii:,  in  the  Home 
district  aforesa,id,  four  brass  cannon,  commonly  called  field  pie- 
Ices,  of  the,  value  of  one  hiindted  pounds,  four  iroti  swivels,  of 
the  value  of  forty  pounds^  abd  one  howitzer,  of  tlie  TalUe  often 
pounds,  of  the  goods  aiid  chattels  of  the  right  honourable  lliomaa 
Earl  of  Selkirk,  in  the  dwelling  house  of  tne  said  right  honourable 
Thomas  Earl  of  Selkiik,  there  situated,  then  and  ther^  being  found; 
feloniously  did  steal,  take,  aiid  cafry  awa^,.  and  one  Micbaiil 
Kilbride,  one  John  Kerrigan,^  and  one  Mary  McLean,  then  and 
there  put  in  bodily  fear  of  their  lives,  again|||tho  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  Lord  the  King,  his  Crowd  and  Dioilty. 

And  the  jurors  aforesaid,  upod  their  oath  aforesaid,  do  further 
present  that  the  said  Durican  Cameron,  John  Dougald  Cameron, 
Uutbbeii  Grant;  William  Shaw,  arid  Peter  Pangmiin,  otherwise 
balled  Peter  Bosionuois,  afterwards,  to  wit :  on  the  day  and  year 
aforesaid,  with  force  arid  arml,  at  the  said  town  of  Tork,  in  the 
Home  district  aforesaid,  the  said  last  mentioned  foiir  brass  can- 
non, commonly  tailed  field-places,  ''our  iron  swivels,  and  ontt 
howitzer,  being  the  goods  and  chattels  so  as  aforesaiu,  f<iloni- 
eusly  stolen,  taken,  and  carried  away ;  feloniously  did  receive; 
aid  have,  they  the  said  Dimcaii  Camtion,  Jdm  Dougald  Cameiob^ 
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Cuthb«r(  GraDt,  WiUJani  Shaur,  ai^d  P«ter  Pangman,  otbemue* 
•piled  Peter  Boitonnoia,  then  and  there  well  knowing  the  said 
goods  and  chattels  last  mentioneil,  16  have  been  fel  nioualy  sto- 
len, taken,  and  carried  away,  against  the  form  of  (he  atiitule  in 
siicb  case  made  and  provided,  an«l  against  the  peace  of  our  said 
Lord  (he  King,  his  Urown  and  Dignil/. 

And  the  iinors  aforesaid,  upon  their  oath  aforesaiif,   further 

S resent  that  the  said  Geoi^ge  Campbell,  John  Cooper.  Hugh 
ennerman,  Duncan  Cameron,  John  Dougald  Cameron,  Cuih- 
Itert  Grant,  William  Shaw,  Peter  Papgman,  otherwise  caHed 
Peter  Bostonnois,  on  the  said  third  day  of  April,  in  the  fiAy-fifth 
year  aforesaid^  with  force  and  arms,  at  the  town  of  York  afore- 
said, in  the  said  Home  district,  four  brass  canhon,  commonly 
called  field-pieces,  of  the  value  of  one  hundred  pounds,  four 
iron  swivels,  ot  the  value  of  forty  pounds,  and  one  howitzer,  of 
the  value  of  ten  potinds,  of  the  goods  and  chattets  of  the  right 
honourable  Thomas  Earl  Of  Selkirk,  in  the  dwelling  house  oif  the 
said  right  honourable  Thomas  Earl  of  Selkirk,  there  sit'iate,  then 
and  there  beinz  found,  feloniously  did  steal,  take,  and  carry 
mway,  against  tne  peace  of  bur  said  Lord  the  King  Kis  Crown 
and  Dignity,  and  also  against  the  form  of  the  statute  in  such 
fcase  made  and  provided. 

And  the  jurors,  aforesaid,  upoa  their  eath  aforesaid,  do  further 
present  that  the  Said  George  Catnpbell,  John  Ceoper,  »hd 
Hugh  Bennerman,  aHerwards,  to  wit ;  on*  the  said  third  day 
df  April,  in  the  year  aforesaid,  with  force  and  arms  at  the 
said  town  of  York,  in  the  Home  district  aforesaid,  four  brass 
cannon,  cotaamonly  called  field-pieces,  of  the  value  of  one  hun- 
dred pounds,  four  iron  swivels,  of  the  value  of  forty  pounds, 
and  one  howitzer,  of  the  value  of  ten  pouhds,  of  the  goods  and 
chattels  of  the  said  right  honourable  Thomas  Earl  of  Selkirk, 
in  the  dwelling  house  of  the  said  right  honourable  Thomas 
Earl  of  Selkirk,  there  situated,  then  and  there  being  found,  fe- 
loniously; did  steal,  takte,  and  carry  away,  against  the  peace 
of  our  said  Lord  the  Kihg,  his  Crown  and  Dignity. 

And  the  jurota' foresaid,  (ipoh  their  oath  aforesaid,  do  fur- 
ther present  that  the  Said  Dulicah  Cameron,  John  Dpugald  Cam- 
eron, Cuthbert  Gradt,  William  Shaw,  and  Peter  Pangman, 
otherwise  called  Peter  feostohribis,  biefore  the  ciimmitling  of 
the  felony  last  mentioned,  in  form  aforesaid,  td  wit :  on  the 
day  and  year  aforesaid,  with  force  and  arms  at  the  said 
town  of  Yoi^,  in  the  Home  district  aforesaid,  did  feloniously 
aad  maliciously,  comfort,  aid,  abet,  assist,  counsel,  hire,  and 
■command,  the  said  George  Campbell,  John  Cooper,  and 
Hugh  Bennerman,  to  do  and  cotpmit  the  felony  last  aforesaid,  in 
nanner  and  form  aforesaid,  against  the  form  of  the  statute  in 
ii\i«h  case  made  and  provided,  and  against  th«  peace  of  Oar 
Aii  Lord  the  King,  his  Crown  and  Dignity; 
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.    And  th«  juron  aforesaid,  upon  (hair  oath  afoiMaid,  do  fgr^ 

S' '  er  present  that  the  said  George  Caiupball,  John  Cooper,  and 
ugh  Beqnefroan,  ailerwards,  to. wit:  on  the  day  and  year  a- 
foresaid*  with  force  and  arms  a^  the  said  town  of  York,  in  th^ 
Home  district  aforesaid,  four  l^rass  canoosk  commonly  called 
jSeld-pinces,  of  the  value  of  one  hnndred  pounds,  four  jron  swi- 
vels of  the  value  of  forty  pounds,  and  one  howitzer,  of  the  va- 
Jue  of  ten  pounds,  of  the  goods  and  chattf  la  of  tl^e  said  right 
looourable  l^bomas  Ei^  otSelkirii,  in  the  dwelling  house  of  thf 
aaid  right  honourable  Thomas  Earl  of  Selkirk,  tbcre  situate,  theii 
and  there  befng  found,  foloaioualy,di()  steal,  take,  and  carry 
a  way,  agafnst  the  peace  of  our  said  Lord  the  Kiogi  his  Crown  and 
bignity. 

And  tlbe  jurors  afoinesaid,  upon  their  oath  aforesaid,  further 
present  that  tl^B  said  Puacan  Camerpn,  Joho  Doogald  Cameron, 
Culhbert  Orant,  William  Shaw,  an^  Peter  Pangroan,  otherwise 
called  Peter  Boatonnois,  afterwards,  to  wit:  on  the  day  and  year 
^foresaid,  wjtb  force  and  arms  a,t  the  said  town  of  York,  in  lh« 
Home  district  aforesaid,  last  mentioned,  four  brass  cannon,  com- 
monly called  6ela  pieces,  four  iron  swivels^  and  one  howitzer, 
being  the  goods  and  chattels  so  as  aforesaid,  feloniously  stolen, 
taken,  and  carried  away,  ifeloniously  did  receive  and  have,  they 
the  said  Duncan  Cameron,  John  Pougald  Cameron,  Cutbbert 
prant,  William  l^haw,  and  Peter  Pangman,  otherwise  called 
Peter  Bostonnois,  then  and  there  well  knowing  the  said  gooda 
and  chattel*  last  mentioned  to  have  been  feloniously  stolen,  ta- 
ken, and  carried  away,  against  the  peace  of  our  said  Lord  i)nA 
King,  his  Crown  and  Dignity. 
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J.  C,  SHERBROOKE. 

,  7R0VINC1  or  >  QfiuiioB  THB  Third,  by  the  Grace  of  God, 
I.OWB11  CANADA.  3  of  the  United  Kingdom  of  Ojreat  Britain  and 
Ireland,  ^iqg.  Defender  of  the  Faith.  To  all  to  whom  these 
presents  shall  come,,  or  may  in  any  way  ^ncem«  Greetino; 
Whereas  in  and  by  an  act  made  and  passed  in  the  forty 
third  year  of  our  reign,  \ty  and  with  tl)e  consent  and  advice  of 
the  Lords  Spiritual  and  Temporal  and  Commons  of  the  United 
Kingdom  of  Great  Britain  and  Irieland,  in  parliament  assembled, 
ibtitale<i  ••  An  Act  for  Extending  the  jurisdictiba  of  the  t^oiirU'of 
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"XiMtiM  iA  dM.bitrrincM  bf  Lower-Canadt  and  Upper  Can|di« 
**  to  (bt  trial  and  puoithment  of  pcnons  guilty  of  crtmeii  and  of- 
**  fencjM,  within  certain  parts  ot  North  America,  adjoining  the 
**  said  provinces,"  it  is  amongst  other  things  enacted,  that  ^ 
from  and  after  the  passing  of  the  said  act,  all  oftncos  commit' 
ted  within  any  of  the  Indian  territories,  or  parti  of  America  not 
Within  the  limits  of  either  of  the  said  provinces  of  Upper  Cana- 
da  and  Lower  Canada,  or  of  any  civil  government  of  the  United 
States  of  America,  shall  be  and  he  deemed  to  be  offences  of  the 
tame  nature,  and  shall  be  tried  in  the  same  manner  and  subject 
to  the  same  punishment  as  If  the  same  bad  been  committed 
frithin  the  provinces  of  Lower  or  Upper  Canada,  and  that 
every  such  olhnder  mar  and  shall  be  prosecuted  and  tried 
in  the  Courts  of  Lower  Canada,  (or  if  the  Governor  or  Lieule- 
Bant  Governor  or  person  administering  the  government  for  the 
time  being,  shall  from  any  of  the  circumstances  of  the  crime  or 
offence,  or  the  local  situation  of  any  of  the  witneises  for  the  pro< 
secution  or  defence,  think  that  Justice  may  be  more  convenient* 
ly  administered  in  relation  to  such  crime  or  offence  in  the  pro- 
vince of  Upper  Canada,)  in  which  crimes  or  offences  of  the  like 
nature  are  usually  tried,  and  where  the  same  would  have  been 
tried  if  such  crime  or  offimce  had  beeji  committed  within  the  li- 
mits of  the  province  where  the  same  shall  be  tried,  under  the 
aald  recited  act  And  whereas,  Paol  Brown  has  been  appre- 
nended  for  great  crimes  and  offences  by  him  committed  in  the 
Indian  territories,  or  parts  of  America  not  within  the  limits  of 
cither  of  the  said  provinces  of  Upper  or  Lower  Canada,  or  any 
civil  government  of  the  United  States  of  America,  and  bas  been 
delivered  into  safe  custody  in  the  province  of  Lower  Canada, 
charged  on  oath  with  having,  in  company  with  a  number  of  otiier 
persons,  on  the  nineteenth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  siiteen,  at  the  settlement  at 
Red  River,  feloniously  killed  and  murdered  twenty  one  men,  of 
tvhom  governor  Semple  was  one,  and  also  with  having  on  the 
twentieth  of  June,  in  the  year  aforesaid,  at  the  said  settlement, 
feloniously  taken  and  robbed  from  one  AftcAae/  Heekn,  one  blan* 
ket  and  one  gun,  the  property  of  the  said  Michael  Heden,  put- 
ting the  said  Michael  Heaen  m  fear  of  his  life,  there  to  be  dealt 
wiu  according  to  law.  And  whereas,  the  said  Paul  Brown  haa 
lately  represented  to  our  trusty  and  well  beloved  Sir  Johiv 
CoAPE  Sherbrooke,  Knight  l^rand  Cross  of  the  most  honourable 
■silitary  order  of  the  Bath,  our  Gevemor  in  chief  in  and  over 
our  said  provinces  of  Upper  and  Lower  Canada,  that  the  wit- 
nesses to  be  produced  in  his  defence,  aro  resident,  some  in  the 
Indian  territories  and  othen  in  the  province  of  Upper  Canada, 
and  that  the  said  Paul  Brown  would  have  great  difficulty  and 
would  be  put  to  a  heavy  expense  in  procuring  the  attendance  of 
voj  of  Ui  witiwiNi  at  bii  trial  m  urn  pronuce.    Now  tberfh 
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ton,  know  jt,  ISial  niTfiii  taken  the  premiwi  into  our  mjal 
coniidtratioD  and  it  appeanog  to  our  said  Governor,  that  juaticc 
inty  be  more  conTeoieniiy  adrniniitered  in  tlae  province  of  Vp* 
per  Canada,  in  relation  to  tlie  great  crimes  and  offences  alleged 
to  have  been  so  aforesaid  committed  by  the  said  Paul  Brown } 
We  have  thought  fit  hereby  to  declare  the  same.  And  further, 
that  it  is  our  royal  will  and  pleasure,  that  the  said  Paul  Brown 
may,  and  shall  for  all  crimes  and  offences  by  him  heretofore 
committed  within  anv  of  the  Indian  territories  or  parts  of  Ame- 
fica  not  within  the  iMpits  of  either  of  the  said  provinces  of  Up- 

gor  Lower  Canada,  or  of  any  civil  government  of  the  United 
les  of  America,  be  prosecuted  and  tried  in  the  Court  of  the 
vince  of  Upper  Canada,  in  which  crimes  or  oftinces  of  the 
like  nlture  are  usually  tried,  and  where  the  same  would  have 
been  tried  if  such  crimes  or  oflhnces  had  been  committed  with« 
in  the  limits  of  the  province  of  Upper  Canada. 

In  testimony  whereof,  we  have  caused  these  our  letters  to  be 
made  patent,  and  the  great  seal  of  our  said  province  of  Lower 
Canada  to  be  hereunto  affiled.  Witness  our  trusty  ind  well  be* 
Joved  Sir  Johit  Coapb  SuERenooxB,  Knight  Graml  Cross  of  the 
roost  honourable  military  order  of  the  Bath,  Captaih'Geoeial  and 
Oovernor  in  chief  in  and  over  our  said  province  of  Lmer  *'^ana- 
<$a,  Vice^Admiral  of  the  same,  &c.  &c.  ke.  At  our  Tistle  of  Sr. 
Louis,  in  our  citj  of  Quebec,  in  our  said  province  of  Lower  C  «t- 
nada,  the  twenty  fourth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventeen,  and  in  the  fift/  ae* 
Tenth  yea?  of  our  reign. 

4*  (Sigeed)  J.  C.  S. 
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Jjr0.  Tatlor,  Deputy.Bec*y. 
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>RoviircB  OF  i  Georor  thr  Thirp,  I.  '  .'  Grace  of  Ood, 
LOWER  CANADA.  J  of  the  Uiuted  Kingdom  of  Great  Britain  and 
Ireland,  Kins,  Defender  of  the  Faith.  To  all  to  whom  theie 
presents  shall  come,  or  may  in  any  w;  -^  concern.  OREETiito : 
Whcrrab  in  and  by  an  act  mat^f-  and  passed  in  the  forty 
third  year  of  our  reign,  hj  and  wiia  the  consent  and  advice  of 
jUbe  Lords  l^iHfiial  and  Temporal  and  Commons  of  the  Udited 
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Kingdom  of  Great  Britain  and  Ireland,  in  parliament  Maembl^,4 
intituled,  '*  An  Act  for  extencling  the  jurisdiction  of  the  Couruf* 
**  of  justice  in  the  provinces  of  Lower  Canada  and  Upper  Canada,' 
V  to  tbe  trial  and  punishment  of  persons  guilty  of  crimes  and  oP 
**  fences,  witbih  certain  parts  of  North  America,  adJQining  t« 
*'  the  said  provinces,*'  it  is  amongst  other  things  enacted,  that 
from  and  after  the  passing  of  the  said  act,  all 'offences  coinmitted 
within  any  of  the  Indian  territories  or  parts  of  AroeriM  not  within 
the  limits  of  either  of  the  said  provinces  of  Upper  Caiiada  or 
Lower  Canada,  or  of  any  civil  government  of  the  United  States 
of  America,  shall  be  and  Ue  deemed  to  b#  offences  of  the  same 
nature,  and  shall  be  tried  in  tbf  same  manner,'  and  subject  to  the 
iame  punishment  as  if  the  same  had  been  committed  within  the 
province  of  Lower  or  Upper  (Sanada,  and  that  every  such  of- 
fender may  and  shall  be  prosecuted  and  tried  in  the  Courts  of 
Lower  Canada,  (or  if  the  Governor  or  Lieutenant  Governor,  or 
person  administering  the  government  for  the  tiibc  being,  sbalF 
from  any  of  the  circumstances  of  the  crime  or  offence,  or  the  local 
situation  of  any  of  the  witnesses  for  the  prosecution  or  defence,' 
think  that  justice  may  be  more  conveniently  administered,' in  hi-' 
lation  to  such  crime  or  offence,  in  the  province  of  Upper  Cana- 
da,)  in  which  crimes  or  ^offences  of  the  like  nature  are  iisuallyj 
tried,  and  where  thisrsame  would  have  been  tried  if  such  crime 
or  offisnce  bad  been  committed  within  the  limits  of  the  province 
where  the  same  shall  be  tried,  under  the  said  recited  act.  And 
whereas,  Faijffois  Firmir  Boucher  has  been  apprehended  for 
gteat  crimies  ahd'bff(inces  by  him  committed  in  the  Indian  tenri- 
toriea,  or  parts  of  America  not  within  ,the  limits  of  either  of  the 
said  provineei  of  Upper  or  Lower  Canada,  or  of  any  civil  govern- 
ment of  the  United  States  of  America,  and  has  been  delivered  into 
safe  custody  in  the  province  of  Lower  Canada,  charged  on  oath 
with  having  on  the  nineteenth  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  %nd  sixteen,  at  the  settlement  at 
Red  River,  feloniously  killed  and  murdered  twenty-one  men, 
of  whom  governor  Semple  was  one,  there  to  l>e  dealt  with  ac- 
coMing  to  law.  And  whereas  the  said  Fran9ois  Firmin  Boucher 
has  lately  represented  to  owe  trusty  and  wcfll  beloved  Sir  John 
Coape  Sherbrooke,  Knight,^rand  Cross  of  the  most  honourable 
military  order  of  tbe  Bath,  our  Governor  in  chief  in  and  over 
our  said  provinces  of  Upper  and  Lower  Canada,  that  the  wit- 
nesses to  be  produced  in  his  defence  are  resident  some  in  the 
Indian  territories  and  others  in  the  province  of  Upper  Canada, 
and  that  the  said  Frangois  Firmin  Boucher  would  have  great  dif- 
ficulty, and  would  be  put  to  a  heavy  expense  in  procuring  the 
attendance  of  any  of  his  witnesses  at  bis  trial  in  this  provmce. 
Now  therefore,  know  ye,  that  having  taken  the  premisies  into 
oiir  royal  consideration,  and  it  appearing  to  our  said  Governor 
tliiit  justice  may  be  more  coDTcdiently  administered  in  tbe  pre* 
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.Tinee'6f  Upper  Canada,  in  relation  to  the  great  driniea  and  of- 
fences alleged  to  have  been  so  aforesaid  committed. bj  4lie  said 
Francois  Firmin  Boucher,  We  have  thought  fit  hereby  to  declare 
4he  same.  And  further,  that  it  is  our  royal  will  and  pleasure  that 
the  said  Frangois  Firmin  Boucher  may  and  shall  for  all  crimes  and 
offences  by  him  heretofore  committed  within  Any  of  the  Indian 
territories,  or  parts  of  America  not  within  the  limit?  of  either  ef 
the  said  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil 
government  of  tbe  United  States  of  America,,  bn  prosecuted  and 
itried  in  tbe  Court  of  the  province  of  Uppei*  Canada  in  which 
crimes  or  offences  of  the  like  nature  are  .usually  triad,  and  where 
the  same  would  have  been  tried  if  such  orimeR  or  oQences  had 
rbeen  committed  within  the  limits  of  the  provincMttOfiUpper  Car 
•pada.      .  ,  ■    ,   r,vi  v.    ■. 

In  testimony  whereof.  We  baveicausedilbesq  (wrjetten  te 
be  mado  patent  and  the  great  seal  of  our.said' ptovince  ,of  Lower 
Canada  to  be  hereunto  affixed.— r-r-Witi^s  our  trusty  and  well 
^)«il«v«d^lSir  John  iCoape  Sberb«o«kc*  ifioiiht^  Qrapd  Cross  .of. 
Ihti  fflfosi  honourable  mi lilary  order  of  the  Bath«  Captain  General 
and  Odreruor  in  chief  in  and  over  our  said  provinces  of  Lower 
Canada,  Vjce  Admiral  of  the  same,  kc.  &c.  ,&c.— At  our  Castle 
of  Saint  Lewis  in  our  city  of  Quebec,,  in  our  said  province  »f 
Lower  Canada,  the  tw«nty>fourth  day  of  iQotober,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ■  levfpleen,  fnd'iH 
the  fiAy-seventh  year  of  our  reign.  ;    •    I    ■  .  ..J« 

(Signed)  )1»'J.  C.  S/'»*» 

J?<f.  TAYLOfkf  P«puty-Sec*y. 
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i       Gf.oboe  the  Thirq,  hy  ibe  Grace  6f 
K.  \  God,  of  the  United  Kingui/i?  of  Great  Brr- 
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tain  and  lreland,'King,  Defender  of  the  Fait&.  To  all  to  whom 
these  presents  shall  come,  or  in  any  wis*  concern.  Grectino  : 
Whereas  in  and  by  an  act  made  and  passed  in  tbe  forty 
third  year  of  our  reign,  by  and  with  tbe  consent  and  adviee  m 
the  Lords  Spiritual  and  Tempioral  and  Governors  of  the  United 
Kingdom  of  Great  BrUain  and  Ireland,  in  parliament  assemUed, 
jntilulsd,  '*  An  Act  Aur 'extending  the  jurisdiction  of  t^eCoukts  oC 
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'ff  JustM  in  A*  piBThice  •£  Lofprtr  Canad*  and  Vjpuptf  tStrntA^ 
*'  to  the  trial  ana  puoiAiMnt  of  p«npfw  gftiitx  of  crknes  and 
<*>olfenee«,  witbio  coftaHi  part  of  North  America,  adjoioing  aaid 
f<  provincei,"  it  iii  aoioQgil  oth«r  thiagi»  enacted,  that  from 
and  after  the  paMing  of  toe  said  acti  all  oflhncM  coiniDittei^ 
within  anjr  of  the  mdian  territories  or  parts  of  Anerica  qpt 
^itbin  the  Kmits  of  either  of  the  said  provin^s  of  Upper  Canada 
or  Lovrer  Canada,  of'  of  any  civil  goTemment  of  the  United 
States  q(  America^  Mall  be,  and  be  deemed  to  be,  offences  of 
the  same  nature,  and  shall  be  tried  in  t|ie  same  manner,  and 
subject  to  the  same  punishment  as  if  t$e  same  bad  been  commit- 
ted, within  the  pirorjiioeof  Upper  or  Lower  Canada,  and  that 
•venr  such  eftnder  may  and  smII  be  prosecuted'  and  tried  in 
the  Courts  of  Lovjrer  Canada,  (or  if  the  Governor  or  IJeutenant 
^Soveriior,  or  penbnl  administejing  the  government  for  the  time 
being,  shall  from  anj  of  the  circumitanees  of  the  crime  or  oftnce, 
or  the  local  situation  of  any  of  the  witnesses  ibr  the  pirosecation 
Or  defence,  tliinttlliai^'justiee mciy  be  more  conveniently  a^in- 
istendi '  in  wlatinii  to  siich  crime  or  offence,  in  the  prto? ifice  o( 
Upper  Canada^)  Iti  irbich  crimes  and  oflfonces  are  usoally  tried, 
anc^  whtre  the  same  would  have  been  tried,  if  siich  crisoe  or  of- 
fence had  bwin  eeminitted  witbin  the  limits  of  the  province, 
where  the  same  sibll  be  tried  under  the  said  recited  act.  And 
^beveas,  Jonr  SitiaiefHT  has  baen  accused  with  aiding  and 
abetting  one  Dtrtrciir  CmxRoir',  and  others^  in  conspiring  to  de- 
stroy tqei  settlement  of  our  liege  subjects  at  Red  fUver«  and  for 
that  purpose  bavipg  levied  war  against  us,  and  murdered  jRo&er< 
SempUf  JEJi^w're,  and  that  he  the  said  jfolw  ^iveright  in  the  In- 
dian territories  was  guilty  of  the  murder  of  one  La  PoinUt  a 
Canadian,  by  lying  >»  wait  ibr  the  said  La  Bointe,  and  inten- 
tionally shooting  at  him,  with  a  gun  chained  for  the  purpose^ 
whereby  the  said  La  Pointe  received  a  wound  from  several  small 
balls  through  the  back,  of  whidi  wound,  li^pe  said  La  Pointe 
died  the  day  following,  and  for  other  grealAmmes  and  offences 
|>y  him  the  said  John  Siveri^t  cpmmitled  in  the  Indian  territo- 
ries or  parts  of  America  not  fvitbin  the  limits  of  either  of  the  said 
provinces  of  Upper  oi*  Lower  CaiMa,  or  of  any  civil  govern- 
ment of  the  United  States  of  America,  and  has  been  delivered 
into  safe  dustody  in  the  province  of  Lower  Canada,  there  to  ba 
dealt  with  according  to  Ikw.  And  whereas  the  said  John  Sive- 
rigbt  has  lately  represented  to  our  trusty  and  well-beloved  Sir 
John  Coape  Sherbrooke,  Knight,  Chrand  Cross  of  the  tnost  hon- 
ourable military  order  of  the  Bath,  our  Governor  in  chief  in  ami) 
fiver  our  said  province^  of  Upper  and  Lower  Canada,  that  the 
witnesses  to  be  produced  in  his  defence  are  resident  some  in  fbt 
Indian  territories  and  others  in  the  province  of  Upper  Canada, 
and  tliat  the  said  John  Siveright  would  have  great  difficulty  and 
^anld  ba  pat  to  a  heavy  aspeDia  in  pracaring  the  attaiMlanca 
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jtf  anj  of  bit  witoeins  »t  hia  trial  in  tfiis  proWnjee.  Vow  tbere- 
fow,  know  ye>  that  baring  taken  tbe  premiaea  into  our  rojal 
consideration,  and  it  appearing  to  our  said  Gprernor  that  jutticf 
inajr  be  more  eonveniently  adminiiteviti  |n  the  province  oC  Up- 
per Canada,  in  lelatiop  to  tbe  great  crimes  apd  offsnoes  allegei| 
10  have  been  so  a*  aforesaid  committed  by  the  said  John  Siverighi* 
We  have  thought  6^  hcT^by  to  declare  the  same.  And  furthjer,  thai 
It  it  our  royal  will  and  pleasure  that  tbe  said  John  Siveright  majr 
and  shall  for  all  crimes  and  offences  by  him  heretofore! committed 
within  amy  of  the  Indian  territories,  or  pa^s  of  America  not  within 
the  limits  of  either  of  the  provinces  of  Upper  or  Lower  Canada,  or 
of  any  civii  government  of  (he  United  States  of  America,  be  pro* 
iMcuted  and  tried  in  the  Court  of  the  province  of  Upper  Canada, 
jn  whfch  crimes  and  oflRsnces  of  the  like  nature  are  usually  tried, 
and  where  the  same  would  have  been  tried  if  such  crimes  or  of- 
fences had  been  committed  withfp  tbe  lidaits  of  the  province  of 
Upper  Canada. 

In  testlipofiy  whereof.  We  have  caused  these  our  letters  ti) 
be  made  patent,'  and  the  great  seal  of  our  said  proyince  of  Lower 

^Canada  to  be  hereunto  affixed. ^Witn^ ss  our  trusty  and  weR 

beloved  Sir  John  Coape  ^rbrooke,  fCnight,  Grand  Cross  of 
the  most  honourable  militaij  order  of  thejMtb,  Captain  Generd 
and  Governor  in  chief  in  and  over  our  paid  province  of  Lower 
Canada,  ^ice  Admiral  of  the  same,  &c.  Sic.  At  our  Castle  df 
Saint  Lewis  in  our  citv  of  Qpebec,  in  our  said  province  of  Lower 
Canada,  the  twenty-fourth'  day  of  October,  in  the  year  of  oqr 
jLord  one  tbooinnd  eig^t  hundred  and  seventeen^  and  in  the  iStf 
teventhyearofo'^rr^ign.  " \  , 

(SignedJ)  h^  ^ 

J9e.  TAthvut  Dfiputj-Sec'jr. 


N. 


.    ,  .t 


li.  s. 
J.  C.  SHERBROOKEL 

nioTiircc  or  >  Georob  thk  Thirds  by  the  Qmn  of  Qol, 
I.OWBR  CAWADA.Jt  of  the  United  Kincdom  of  Great  Britain  and 
Ireland,  Kins,  Defender  of  the  Faith.  To  all  to  whom  these 
presents  shall  come,  or  may  in  any  wise  conKem.  Orbettiio: 
Whereas  in  and  by  an  act  made  and  passed  in  the  forty -Ihiril 
year  of  oar  reign,  by  mA  with  the  consent  and  advioe  of  Hm 
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J^rJs  Spirihi^  pJ  Tempornl  and  Commons  of  llio  United 
Kingdom  of  Great  Britain  nnd  Ireland,  in  parliament  nssenibieii', 
>ntitijlcd,  "  An  Act  for  extending  the  jurisdiction  of  the  Cuurtj 
•'  qf  justice  in  the  proyinq^  of  Lower  Canada  and  Upper  Canada, 
**  to  the  lri?l  and  punishment  ,of  nersonii  guilty  of  crimes  and 
**  QiSrei)cc<i  ivithi/i  certain  parts  of  North  America,  adjoining  tq 
*'  the  said  provinces,"  jt  is  ainQn;;»t  other  things  enacted,  that 
/rom  and  af'.Rr  the  passing  of  tiie  sajd  act,  all  offences  committed 
within  any  of  the  Indian  territories  or  parts  of  America  not  within 
the  limits  of  cither  of  the  said  pix)vinces  of  Upper  Canada  or 
Lon'cr  Canada,  nr  of  any  civiJ  go.\jrnment  of  the  United  States 
of  Anoerica,  shall  he,  and  be  deemed  ^o  i^,  oQcnces  of  the  same 
nature,  and  sitall  he  jlried  in  It^e  same  mvinncr,  ^nd  subject  to  the 
tame  punislimeqt  as  if  the  same  had  been  committed  Mrjthin  the 
provinces  of  Lo\ver  or  Upper  Cmadp,  a^d  that  ev0ry  suoh  oi- 
lender  may  and  shall  be  proseouted  and  tfied  in  the  Courts  of 
Lower  Canada,  (or  if  the  Governor  or  Lieutenant  .Governor,  qr 

,  |)er«fln  administering  the  government  for  the  tim«  being,  shall 
/rom  »ny  of  the  circumstanciea  of  the  crime  or  ofien^e,  pf  i]\p  lo-« 
cal  situation  of  any  of  tLe  lyitpssscs  for  the  pcoseculipn  <h:  de* 
-fence,  think  that  justice  may  be  more  conveniently  admifkistered, 
in  relatipn  to  such  crime  or  (^nce,  in  iLc  province  of  Upper 
Canada,    and  sball  fiy  any  in^tnimeift   uiwjer  the  great  seal 

:Nr  of  the  provii«ce  of  Lower  Canada,  declare  the  ,  same,  then 
that  every  such  qlTender  may  apd^sl^all  be  prosecuted  and 
tried  in  the  Cqtirt  of  tJie  province  of -Upper  Canada)  in  which 
crimes  and  oflences  of  the  like  nature  are  usually  tried,  and 
where  the  same  would  have  been  tried  if  such  crime  or  q(- 
fence  had  .been  committed  within  the  limits  of  the  province 
where  th^  same  shall  be  tried  under  the  iiaid  recited  act.  And 
whereas,  John  M'Ladohlin  has  been  apprehended,  cliiai^ed 
with  the  crimes  of  treason  and  conspiracy,  and  as  accessary  to  the 
murder  of  Robert  Semple,  Estjwire,  and  to  dirers  others  murders, 
robberies  and  felonies,  teoinmitted  in  the  course  of  the  months 
of  May  and  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixteen,  in  the  Indian  territories  or  parts  of  America 
not  within  the  limitsof  either  of  the  provinces  of  Upper  or  Lower 
Canada,  or  of  any  civil  government  of  the  United  States  of  Ame- 
rica, and  lias  been  delivered  into  safe  custody  in  the  province  of 
Lower  Canada,  there  to  be  dealt  with  according  to  law.  And 
whereas  the  said  John  M'Laiighlin  has  lalel}-  hfJirbly  represented 
imtn  u<!,  that  the  witnesses  to  be  produced  in  iiis  defence  are 
fpitnlent  some  in  the  Indian  territories  and  others  in  the  province 
of  Upper  Canada,  and  that  he  would  have  great  dilBculty,  an4 
would  be  put  to  a  heavy  expense  in  procuring  at  his  trial  the 
atlendanee  of  any  of  his  witnesses  '^t '  'ent  in  Upper  Canadiu 
,Kow  lhercfoi«,  know  ys,  that  havi^.g  uKcn  the  premises  into 
wr  royal  cou<iUcration,  and  it  appearing  to  us  that  justice  may 
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he  o)ore  conveniently  adminiatfired  in  the  prpvinc«  pf  Uppec 
Ibanada,  in  relation  to  the  great  crimes  and  offences,  alleged  t^ 
'have  been  so  as  aforesai^  contmitted  by  the  said  John  McLaugh- 
lin, We  have  therefore  thought  At  hereby  to  declare  the  same. 
And  further,  that  it  is  our  royal  will  and  pleasure  that  the  said 
John  M'Laughlih  may  and  »hall,  for  the  said  crimjes  of  treason 
and  conspiracy,  and  as  accessary  to  the  murder  of  Robert  Semple^ 
Esquire^  and  to  the  other  murdiers,  robberies  and  felonies,  so  as 
aforesaid  committed,  iii  the  course  of  the  months  of  May  and  June^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixteen, 
iaforesaid,  in  any  of  the  Indian  territories  or  parts  of  America,! 
not.  within  the  limits  of  either  of  thie  provinces  of  Upper  or 
Lower  Canada,  or  of  any  civil  government  of  the  United  States 
of  America,  be  prosecuted  and  tried  in  the  Court  of  the  province 
of  Upper  Canada,  in  which  crimes  and  offences  of  the  like  na- 
ture  are  usually  tried,  and  where  the  same  would  have  been 
tried  if  such  crimes  or  offences  bad  b«en  committed  within  the 
limits  of  the  province  of  Upper  Canada. 

In  testimony  whereof,  we  have  caused  these  our  letters  to  Im- 
made  patent,  and  the  great  seal  of  our  province  of  Lower  Ca- 
nada to  be  hereunto  affixed. Witness  our  trusty  and  well- 
beloved  Sir  John  Coape  Sherbrooke,  Knight,  Grand  Cross  of  the 
inost  honourable  military  order  of  the  Bath,  Captain  General  and 
Governor  in  chief  in  and  over  our  province  of  Lower  Canada, 
Vice  Adiniral  of  the  same,  &c.  &c.  &c.  At  our  Castle  of  Saint 
Lewis,  it)  our  city  of  Q^ebec,  in  our  said  province  of  Lower 
Canada,  the  seventh  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  bunared  and  eighteen,  aind  in  the  fifty-eigh^ 
year  of  our  reign. ' 

(Signed)  J.  C.  S. 

J»o.  Tatlor,  Depiity-Sec'y. 

N.  B. — ^The  great  seal  instruments  transmitting  Hogh  M'Ga- 
Lis,  AuxAKDER  M'Kcnzie:,  John  I^'Donald,  and  Sinov  Fra- 
•ER,  correspond  with  the  foregoing  one. 

•  ("  • 

L  S. 
J.  C.  SHERBROOKE. 
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rROviNCK  OF    }       George  the  Third,  by  the  Grace  of  God,  •«. 
COWER  CANADA.  $  of  (hc  United  Kinj;dom  ot  Great  Britain  ant^ 
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irel&mi,  Kins;,  Defender  of  the  Fail^.    To  all  to  whom  (hesa 

jpreseats  tball  come  or  may  in  any  wise  concern.    Orcetino  : 

WuEREAs  in  and  by  an  act  made  and  passed  in  the  foily.third 

Lear  of  our  reign,  by  and  with  the  consent  and  advice  of  the 
ords  Spiritual  and  Temporal   and   Commons  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  in  parliament  assembled, 
intituled,  '.*  An  Act  for  extending  the  jurisdiction  of  the  Courts 
**  of  Justice  in  the  prpvince  of  Lower  Canada  and  Upper  Cana* 
"  da,  to  the  trial  and  punishment  of  persons  guilty  of  crimef 
*'  and  ofTeuces  within  c.ertain  parts  of  North  America,  adjoining 
**  to  the  said  provinces,"    it  is  amongst  other  thing!  enacted,  tha( 
ft-om  and  after  the  passing  of  the  said  act,  all  offences  committed 
within  the  Indian  territories  or  parts  of  America  not  within  the 
limits  of  either  of  the  said  provinces  of  Upper  or  Lower  Canada, 
or  of  any  civil  government  of  the  United  States  of  America,  shall 
be,  and  be  deemed  to  be,  offences  of  the  same  nature,  and  shall 
i)e  tried  in  the  same  manner,  and  subject  to  the  ?ame  punishment 
as  if  the  same  had  been  committee)  within  the  prof  iqce  pf  Lowef 
jor  Upper  Canada,  and  that  every  such  oQender  may  aqd  shall 
be  prosecuted  and  tried  in  the  Courts  of  the  province  pf  Lower 
Canada,  (or  if  the  Governor  or  Lieutepant  Governor,  or  person 
administerii^  the  government  fur  the  time  being,  shall  frpm  any 
of  the  circumstances  of  the  crime  or  offence,  or  the  jpcal  situa- 
tioi^  of  any  of  the  witnesses  for  the  prosecution  or  defence,  think 
lliat  justice  may  be  more  conveniently  administered,  in  relatioi^ 
lo  such  crime  or  offier^ce,  in  the  province  of  Upper  Canada^  and 
^11,  by  any  instruipent  under  the  graat  seal  of  the  province  of 
Lower  Canada,  declare  the  same,  then  that  every  sue))  offender 
may  and  shall  be  prosecuted  and  tried  in  the  Court  of  the  pro> 
vince  of  Upper  Canada,)  in  which  crimes  and  offences  of  the 
like  nature  are  usually  tried,  and  where  the  same  would  hava 
been  tried  if  such  crime  or  offence  had  been  committed  within 
the  limits  ^t  the  province  where  the  ^ane  sh^ll  be  tried»  under 
tipe  said  recited  act. 

And  whereas,  George  Cahpbell,  Joatr  Cooper,  Dokalk 
M'KiNNotv,  and  Huoii  Bennerman,  have  been  apprehended  for 
great  crimes  and  offences  by  them  committed  in  the  Indian  ter- 
ritories qr  parts  of  AiiHerica,  not  within  the  limits  ofeitherpf  tha 
said  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  go- 
vernment of  the  United  States  of  America,  and  Lave  been  deli- 
vered into  safe  custody  in  the  province  of  Lower  Canada,  there 
to  he  dealt  with  according  to  law.  And,  whereas  at  our  Court 
of  King's  Bench  for  the  district  of  Montreal,  begun  and  holdeii 
at  the  Court-house  in  the  city  of  Montreal,  for  the  cognizance 
of  all  crimes«and  criminal  offences,  on  Saturday,  the  first  day  of 
jtfarch,  in  the  finy-seventh  year  of  our  reign,  before  the  hon- 
durabie  James  Monk,  chief  justice  of  the  said  Court  of  Kjng'e 
Bench,  fur  the  said  district  uf  Montreal,  and  the  henourabff 
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tsaat  Ogderf,  iaiiii^s  Keid,  and  Louis  Chsirr^s  Foucher,'  justicni 
of  our  said  Court  of  King's  Bench,  upon  (he  oaths  of  Lo\]is  CuyV 
Kobert  Armour,  Arthur  Webster,  Jean  6outillier,  Jean  Baptists 
Rouville,  Joseph  Bress^,  James  Leslie,  Piene  De  Boucherville, 
Uercule  Olitier,   Edirard  Leprohon,  George   Piatt,    Thomat 
Baron,  Honofif  Eno,  George  Hamilton,  Samuel  Hatt,   Jamei 
Hoofstetler,  Philip  Luke,  and  Edward  Hubert,  good  and  lawful 
ueo  of  the  district  aforesaid,  IIikh  and  there  charged  and  swoni 
to  enquire  for  us  for  the  body  of  the  Haid  district,  it  was  pre- 
sented as  follows.    That  is  to  say,  Montreal,  to  wit : — the  ju- 
von  for  our  Lord  the  King,  upon  (heir  onth  present  that  Georos 
Campbell,   late  of  the  parish  of  Montreal,  in  the  district  oC 
Montreal,  yeoman,  John  Cooper,  late  of  the  same  paris^>,  yeo- 
man,   Donald  M'Kinnor,   late  of  the  same  parish,  labourer,; 
Hvaa  Bbnnermah,  late  of  the  same  patrish,  yeoman,  Duncan 
Cameron,  late  of  a  place  commonly  called  Red  River,  in  (be. 
Indian  territories  or  parts  of  America  not  within  the  limits  oiT 
«fther  of  the  provinces  of  Upper  or  Lower  Canada,  or  of  an/  > 
civil  government  of  the  United  Slates  of  America,  gentleman^ 
John  Douoalo  Cameron,  late  of  the  said  place  commonly  cal- 
led Red  River,  in  the  Indian  terri(orics  or  parts  of  America  noC 
within  the  limits  of  either  of  the  provinces  of  Upper  or  Lowe^ 
Canada,  or  of  any  civil  government  of  the  United  States  of  Ame- 
tica,  gentleman,  Cvtubert  Grant,  late  of  the  said  place  com* 
monly  called  Red  River,  gentleman,  William  Shaw,  late  oC 
Ihe  said  place  commonly  called  Red  River,  gentleman,  and  ' 
Peter  Panoman,  lat«  of  the  said  place  commonly  calkd  Red!*- 
River,  gentleman,  otherwise  called  Peter  Bostonnois,  on  the 
Ihird  day  of  April,  in  the  fifty-fiilb  year  of  the  reign  of  our 
Sovereign  Lord  George  the  Third,  by|the  grace  of  GmI,  of  tb« 
tJnited  Kingdom  of  Great  Britain  and  Ireland,  King,  Defended 
ef  the  Faith,  with  force  and  arms,  at  the  said  place  commonljr 
called  Red  River,  not  comprised  in  any  parish  or  county,  but 
situated  iu  the  Indian  territories  or  parts  of  America  not  withii|' 
the  limits  of  either  of  the  provinces  of  Upper  or  Lower  Canada^^ 
er  of  any  civil  government  of  the  United  States  of  America,  and 
being  within  the  jurisdiction  of  the  Court  of  King's  Bench  of  our 
Lord  the  King,  of  and  for  the  said  district  of  Montreal,  fouf' 
l>rass  cannons,  ur  pieces  of  ordnance,  commonly  called  iield  pieces^ 
ef  the  value  of  one  hundred  pounds,  sterling  money  Oi  Great' 
Britain,  four  iron  swivels,  of  the  value  of  forty  pounds,  sterling 
money  aforesafd,  and  one  howitzer,  of  the  value  of  ten  pounds,  - 
aterling  money  aforesaid,  of  the  goods  and  chattels  of  the  right 
honourable   Thonuu  Eari  of  Se&irk,  in  the  dwelling-house  o^ 
the  said  right  honourable  Thomas  Earl  of  Selkirk,  there  situate, 
then  and  there  being  found,  feloniously  did  steal,  take,  and 
earry  away,  and  one  Michael  Kilbride,  one  John  Kerrigan,  and, 
Mt  Mgy  WLnUf  then  aad  there  heing  ia  ik^  said  dw«Ui«j^ 
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iKMiMt  did  then  and  there  put  in  bodily  fear  of  their  liveir,  a- 
gainst  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lord  the  King,  his  Croiin  and 
Dignity,  And  the  jurojrs  aforesaid,  for  our  said  Lord  the  King, 
upon  their  oath  aforesaid,  do  further  present  that  the  said  George 
Campbell,  John  Cooper,  Donald  M'Kinnon,  and  Hugh  Benner- 
oian,  afterwards,  to  wit:  on  the  day  and  year  afofssaid,  wiih 
force  and  arms  at  the  aforesaid  place  commonly  called  Red  River, 
not  comprised  in  any  parish  or  coubty,  but  situated  in  the  Indian 
territories  or  parts  of  America  not  within  the  limits  of  either  o^ 
(he  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  g». 
yernment  of  the  tJnited  Stales  of  America,  and  being  within  the 
jurisdiction  of  the  said  Court  of  King's  Bench  of  our  Lord  the 
King  of  and  for  the  said  district  of  Montreal,  four  brass,  cannon, 
or  pieces  of  ordnance,  c6mroi>nly  called  field  pieces,  of  the  value 
of  one  hundred  pounds,  of  sterling  money  aforesaid,  four  iron 
swivels,  of  the  value  of  forty  pounds,  steriling  money  aforesaid, 
and  one  howitzer,  of  the  value  of  ten  pounds,  sterling  money 
aforesaid,  of  the  goods  and  chattels  of  the  said  right  hoMNirable 
Thomas  Earl  of  Selkirk,  in  the  dwelling-house  otth^  said  right; 
honourable  Thomas  £arl  of  Selkirk,  there  situated,  then  and 
there  beinz  found,  feloniously  did  steal,  take,  and  carry  away, 
and  one  Michael  Kilbride,  one  John  Kerrigan,  and  one  ttary 
M'Lean,  then  and  there  being  in  the  said  dwelling-house,  did 
then  and  there  put  in  bodily  fear  of  their  lives,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the; 
peace  of  our  Lord  the  King,  hid  Crown  and  Dignity.  And 
the  jurors  aforesaid,  upon  their  oath  aforesai<^,  do  further  present 
that  the  said  Duncan  Cameron,  John  Dougald  Cameron,  Cuth- 
i>ert  Grant,  William  Shaw,  and  Peter  I'angman,  otherwise  cat-; 
led  Peter  Bostohnois,  before  the  comasitting  the  last  mentioned! 
felony,  in  form  aforesaid,  viz:  on  the  day  and  year  aforesaid, 
with  ^rce  and  arms  at  the  aforesaid  place  commonly  called  Red 
lliver,  not  comprised  in  any  parish  or  county,  but  situated  in 
the  Indian  territories  or  parts  of  America  not  wittiin  the  limits  of 
cither  of  the  provinces  of  Upper  or  Lo^er  Canada,  or  pf  any 
civil  government  of  the  United  States  cif  America,,  and  being 
withih  the  jurisdiction  of  the  said  Court  of  King's  BencE  of  our 
IjO^  the  King  "f  and  for  the  said  district  of  JHontreal,  did  fe- 
loniously and  maliciously  comfort,  aid,  abet,  assist,  counsel, 
hire,  and  command  the  said  George  Campbell, -jQbn  Copper, 
Donald  M'Kinnon,  and  Hugh  Bennerman,  to  do  and  commit  the 
laid  felony  last  aforesaid,  in  manner  and  form  aforesaid,  against 
the  form  of  the  statute  m  such  case  made  and  provided,  and( 
Againit  the  peace  of  our  said  Lord  die  King,  his  Crown  and 
Dignity.  And  the  jurors  aforesaid,  for  our  said  Lord  the  King, 
^pon  their  oath  aforesaid,  do  further  present  that  the  aaid  Georga 
4KilDpbcll,  John  Cooper,  Donald  M'Kinnon,  and  Hugh  Benner- 
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ban,  aftemards,  viz :  on  the  day  and  year  aforaiaid^,'  wit&  (oit« 
and  arms,   it  the  taid  place  commonly  called  Red  RiteFf  no^ 
conapriied    .1  atiy  parish  or  county,  but  situated  in  the  Indiaa 
territories  or  parts  of  America  not  within  the  limits  of  either  of 
^he  provinces  of  Upper  ur  Lower  Canada,  or  of  any  civil  go- 
Temment  of  the  Unitod  States  of  America,  and  being  within  Iher 
jurisdiction  of  the  said  CoiiFt  of  Kinj^'s  Bench  of  and  for  lh« 
said  district  of  Montreal,  four  btaas  cannon,  or  pieces  of  ord- 
nance, commonly  called  field  pieces,  of  the  value  of  one  hundred 
pounds,  sterling  money  aforesaid,  four  iron  swivels,  of  the  value 
of  forty  pounds,  sterling  money  aforesaid,  and  one  botvitzer,  of 
the  value  of  (en  pounds,  sterling  money  aforesaid,  of  the  gnoda' 
knd  chattels  of  Uie  right  liunourable  Thi  inas  EaVI  6f  Selkirk, 
in  the  dwelling-||ouae  of  the  said  right  honourable  Thomas  Earl 
of  Selkirk,  there  situate,  then  and  there  being  found,  feloniously 
did  steal,  take,  and  carry  away,  and  one  Michael  Kilbride,  and 
one  John  Kerrigan,  and  one  Mary  ftl'Lean,  then  and  ther6  be^ 
ing  in  the  said  dwelling-houiie,  did  (hen  and  there  put  in  bodily 
fear  of  their  lives,  against  the  form  of  the  statute   In  such  case 
ihade  and  provided,  and  against  the  peace  of  our  Lord  the  King, 
bis  Crown  and  Dignity.     And  the  jurors  aforesaid,  upon  (heir 
baUi  aforesaid,  do  further  present  that  ibe  said  Duncan  Cameron* 
John  Dougald  Cameron,   Cuthbert  Grant,   William  Shaw  and 
Peter  Pahgman,  otherwise  called  Peter  Bosfonnois,  afterwards, 
ti  wit :  on  thu  day  and  year  aforesaid,  with  force  and  afms  at 
the  said  place  comnnunly  called  Red  River,  not  comprised  in 
any  parish  or  county,  but  situate  in  the  Indian  territories  or 
parts  of  America  hot  within  the  limits  of  either  of  the  provinces 
of  Upper  or  Lower  Canada,  or  of  any  civil  government  of  (he 
United  States  of  America,  and  being  widiin  the  jurisdiction  of 
the  said  Court  of  King's  Bench  of  and  for  the  said  district  of 
Montreal,  the  said  last  mentioned  fuur  bra^s  cannon,  or  pieces 
of  ordnance,  commonly  called  field  pieces,  four  iron  swivels, 
and  on'  howitzer,  being  the  gouds  and  chattels  su  as  aforesaid, 
feloniously  stolen,  taken,  and  carHed  away,  feloniously  did  re- 
ceive, and  baVe,    they  the  said  Duncan  Cameron,  John  Dou- 
gald Cameron,  Cuthbert  Grant,  William  Shaw,  and  Peter  Pang- 
man,  otherwise  called  Pcttr  Bostonnois,    then  and  there  well 
knowing  (he  «aid  gooJa  and  chattels  last  mentioned,  have  been 
feloniously  stolen,  t^ken,  and  carried  away,  against  the  forin  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lord  the  King,  his  Crown  and  Dignity.     And 
the  jurors  aforesaid,  fur  u<ir  said  Lord  the  King,  upon  their  oath 
aforesaid,  do  further  present,   that  the  said  George  Campbell, 
John  Cooper,  Donald  M'Rinnon,  4Vk'*  Bennerman,  Duncarf 
Cameron,  John   Doogald  Cameron,  Cuthbert  Grant,  William 
Shaw,  and  Peter  Hangman,  otherwise  called  Peter  Bostonnois, 
iftWrwards!,   to   wit:    «u   (he   day   and  year  afurcsaid,  with 
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^rc*  and  Ami  |it  •  the  aforeuid  place*.  tomaotAf  cat)*<)  Rei, 
River,  nU  compriied  in  any  parish  or  countj,  but  niluatrd  Iq 
the  Indian  territories,  or  parts  of  America  not  within  the  limits 
af  either  of  the  provinces  of  Upper  or  Lower  Canada,  or  pf  anr 
civil  govemnent  of  the  United  States  of  Atnerina,  and  bttiog 
^ithin  the  jurisdiction  of  the  said  Court  of  King's  Bench  of  ana 
for  the  said  district  of  Montreal,  four  brass  Cannon,  or  pieces  of 
<^rdnance  eoobinonly  called  field  pieces  of  the  value  of  one  hun* 
dred  pounds  sterline  money  aforesaid,  four  iron  swivels  of  the 
value  of  forty  pounds  sterling  money  afbresaid,  and  one.hbwitier 
bf  the^alue  often  pounds  sterline,  mopey  aforesaid,  of  the  goods' 
ind  chattels  of. the  rfghf  bonourable  Thomas  Earl  of  Selkirk,  in 
the  dwellfpg  house  of  him  the  said  right  honoefable  Thomss 
Earl  of  Selkiilc,  then  and  there  being  found,  feloniously  did  steal, 
take,  and  carry  awa}^,  against  the  peace  of  odr  said  Lord  the 
ICing,  his  Cro«#n  and  Dignitj.  And  the  jikrors  aforciiaid,  for 
fur  said  Lord  the  King,  upon  their  Mth  aforesaid,  do  further 

{resent  that  the  said  George  Campbell,  John  Cooper,  Donald 
TKinnon  add  Hifah  Bepnerman,  afterwards,  to  wit :  on  the  day 
and  year  aforesaid,  with  force  and  arms  at  (he  said  place  coin> 
iDonly  called  Red  River,  not  comprised  in  any  pari»h  qr  county, 
but  situated  within  the  Indian  territories,  or  parts  of  America 
tiot  within  the  limits  of  either  of  the  provinces  of  Upper  or 
liower  Canada,  or  of  aiily  civil  government  of  the  United  Statei^ 
bf  America,  and  being  within  the  jurisdfi<:tion'  of  the  said  Court 
•f  Kihg*s  Bench,  of  and  for  the  said  district  of  Montreal,  foul^ 
brass  canijoR,  or  pieces  of  ordnance,  coinmbnir  called  field 
Bieces,  of  the  value  of  oAe  hundred  poirnds  sterling  money  a> 
roresaid,  four  iron  swivels  of  the  valiio  of  fbifty  pounds  sterling^ 
money  aforesaid,  and.  one  bowitzef  of  the  value  of  ten  potibds 
sterling  money  aforesaid,  of  the  goods  and  chattel^  of  the  right 
honorable  Thomas  Earl  of  Selkirk,  in  the  dwellii^  bouse  of  him' 
the  said  right  honorable  Tb'Ofinas  Earl  o^  Selkirk,  then  and  there 
being  foimd,  fifeloniou^ly  did  ^^al,  take,  and  carry  away,  againslh 
fte  peace  of  our  said  Lord  the  King,  bis  CroWn  and  Dignity. 
And  the  jurors  aforetafd,  upon  their  oath  a/oresaid,  do  further 
present  that  Kbe  said  Duncan  Cameron,  John  Dougald  Cameron, 
Cuthbert  Grant,  William  Shaw,  and  Peter  Pangman,  otherwise 
called  Peter  Bostoniibis,  before  the  said  last  mentioned  felony 
was  committed  in  form  aforesaid,  to  wit:  on  the  day  and  year 
Aforesaid,  with  force  and  arms  at  the  said  place,  commonly  cal* 
lid  lied  Rivjer,  not  comprised  ib  any  parish  or  county,  but  situ* 
'  >ttd,  in  the  Indian  teititories,  6r  part;  of  America  hot  withiiif 
the  limi^  of  Either  of  the  provinces  of  Upper  oi*  Lower  Canada, 
br  of  any  iivil  government  of  the  United  States  of  America,  and 
being  withidi  ^e  j'uri^sdictioif  of  the  said  Court  of  King's  6ench,' 
of  and  for  thi  laid  district  of  Montreal,  did  feloniously  and  mfi- 
Stiowly  iacitCi  inoVe,  pxocurt,  aid  and  abet  th«  said  CTeotfik 
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Campbell,  John  Coof^r,  Donald  M'KiDWNi,  and  Hugh  Benptf- 
man,  to  do  and  commit  the  aaid  laak  mentioned  felon/,  in  man- 
ner and  form  aforeaaid,  against  the  peace  of  our  Mid  Lord  the 
King,  hit  Crovrn  and  Dignity.    And  the  Juron  afoieiaid,  for  our 
•aid  Lord  the  King,  upon  their  oath  afureiaid,  do  further  pre- 
aent  Ibat  the  said  George  Campbell,   John  Cooper,   Donald 
M'Kinnun,  and  Hugh  Bennerman,  aftcrirards,  to  wit :  on  the 
day  and  year  aforeaaid,  with  force  and  arras  at  the  aforetiaid 
place,  commonly  caHed  Red  Kiver,  not  comprised  in  any  pa- 
rish or  ootmty,  but  situated  in  the  Indian  territories  or  parts  of 
America  not  within  the  lio.its  of  either  of  the  provinces  of  Up* 
per  or>Lower  Canada,  or  of  any  civil  government  of  the  United 
Slates  of  America,  and  being  Within  the  jurisdiction  of  the  said 
Court  of  King's  Bench  of  and  for  the  said  district  of  Montreal, 
four  brass  cannon  or  pieces  of  ordnance,  commonly  called  field 
pieces,   of  the  value  of  one  hundred  pounds  sterling  money 
aforesaid,  four  iron  swivels,  of  the  value  of  forty  pounds  sterling, 
and  one  howitzer,  of  the  value  of  ten  pounds  sterling  money 
aforesaid,  of  the*goads  and  chattels  of  the  right  honourable  Tho- 
mas Eari  of  Selkirk,  then  and  there  beiiig  foutrd,  feloniously 
4iA  steal,  take,  and  carry  away,  against  the  peace  of  our  said 
Lord  the  King,  his  Crown  and  Dignity.    And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  the  said 
Duncan  Cameron,    John  Dougald  Cameron,   Cuthfoert  Grant, 
William  Shaw,  and  Peter  Pangman,  othei-wise  called  Peter  Bos- 
tonnois,  afterwards,  to  wit :  on  the  day  and  year  aforesaid,  with 
force  and  arms,  at  the  said  place  commonly  called  Red  River, 
'not  comprised  in  afly  paush  or  county,  but  situated  in  the  lo- 
<dian  territories  or  parts  of  America  not  within  the  limits  of 
either  of  the  said  provinces  of  Upper  or  Lower  Canada,  or  of 
any  civil  government  of  the  UVlited  States  of  America,  and  be^ 
ing  within  the  jurisdiction  of  the  said  Court  of  King's  Bench 
of  and  for  the  said  district  of  Montreal,  the  said  last  mentioned 
four  brass  cannon  or  pieces  of  ordnance,  commonly  called  field 
pieces,  four  iron  swivels,  and  one  howitzer,  being  the  goods 
•nd  chattels  so  as  aforesaid,  feloniously  stolen,  taken,  and  car- 
ried away,  feloniously  did  receive,  and  have  (they  the  said 
Duncan  Cameron,  John  Dougald  Cameron,  Cuthbert  Grant, 
WiJIiam  Shaw,   and  Peter  Paneman,  otherwise  called  Peter 
Bostonnois,  then  and  there  well  knowing  the  goods  and  chattels 
last  mentioned  to  have  been  feloniously  stolen,  taken,  and  car- 
ded away,)  against  the  form  of  the  statute  in  such  case  made 
•nd  provided,  and  against  the  peace  of  our  said  Lord  the  King, 
his  Crown  and  Dignity.     (Signed)  Gilbert  Ainslib,  Clerk  of 
the  Crown.— —N.  F.  Unuckb,  Altomey 'General.     As  by  the 
bill  of  indictment  hereunto  annexed,  reference  being  ther«unto 
had,  will  more  fully  and  at  large  appear.    And  whereas  the  said 
6eorge  Campbell,  John  Cooper,  Donald  M'Kinnon,  and  Hufh^ 
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fi«nnerman,  Wave  Itieljr  reprMent«<l  mHo  our  Irmly  a.id  wall 
beloved  Sir  John  Coa|N)  Sbcrbrooke,  Knif^hl,  Urantl  Cror.  of 
the  most  hunoumble  mililarv  ordrr  of  the  Bath  our  Capiain-ge- 
iifirul  and  Governor  in  chiei,  in  ond  ot»"  iv.>  iU  province*  of 
Upper  and  Lower  Canada,  that  thti  w'!iH:»v'>:t  lobe  produced 
In  (heir  defence  are  resident,  tome  in  the  >  -:  i  .uitoiies,  and 
others,  in  the  province  of  Upper  Carnu).  4itJ  that  Ihf  ^aid 
George  Campbell,  John  Cooper,  Donald  M'Kinnon,  t  A  Hugh 
Bennermnn,  ivill  have  great  difliculty,  and  be  put  to  a  heavy 
•ipense,  in  procuring  the  attendance  of  any  of  their  wilnesiiea 
•t  their  trial  in  Ihia  province.  Now,  therpfore,  know  ye  that 
bavin!;  taken  tiie  premises  into  our  royal  consideration,  and  it 
appearing  to  our  aaid  Sir  John  Coape  Sherbrookt;,  our  governur 
aa  afortiaid,  that  jiiiticemay  be  inore  conveniently  administered 
in  the  province  of  Upper  Cfanada,  upon  the  said  bill  of  indict- 
ment, found  aa  aforesaid,  and  hereunto  annexed,  and  in  relation 
4o  the  great  crimes  and  offences  alleged  to  have  been  so  as 
•foresaid  rommitlcd  by  the  said  George  Campbell,  John  Cooper, 
■Donald  M'Kinnon,  Hugh  Bennerman,  Duncan  Cameron,  John 
Dougald  Cameron,  Cuthbert  Grant,  William  Shaw,  and  Peter 
Pangman,  otherwise  called  Peter  Bostoiinois,  or  any  or  either 
of  them,  We  have  therefore  thought  fit  hereby  to  declare  the 
•ikme.  And  further,  that  it  is  our  n>yal  will  and  pleasure,  that 
.the  said  George  Campbell,  John  Cooper,  Donald  M'Kinnon, 
•Hugh  Bennerman,  Duncan  Cameron,  John  Dougald  Cameron, 
■Cuthbert  Grant,  William  Shaw,  and  Peter  Pangman,  otherwise 
called  Pt'tcr  Boslnnnots,  and  each  and  every  of  them,  upon  the 
•bill  of  indictment  found  as  aforesaid,  and  hereunto  annexed,  and 
fur  all  other  crimes  and  offences  by  them  the  said  George  Camp- 
bell, John  Cooper,  Donald  M'Kinnon,  Hugh  Bennerman,  Dun- 
can Cameron,  John  Dougnld  Cameron,  Cuthbert  Grant,  Wil- 
liam Shaw,  Peter  Pangman,  alias  Peter  Boslonnois,  and  each 
and  every  of  them,  heretofore  committed  within  any  of  the  In- 
dian territories  or  parts  of  America,  not  within  the  limits  of 
•ilbcr  of  the  said  provinces  of  Upper  or  Lower  Canada,  or  of 
any  civil  government  of  the  Unite<l  Slates  of  America,  be  prose- 
cuted and  tried  in  the  Court  of  the  province  of  Upper  Canada 
Id  which  crime!  and  offences  of  the  like  nature  are  Msually  tried, 
and!  where  the  same  would  have  been  tried,  if  such  crimes  or 
oflfences  bad  been  committed  within  the  limits  of  the  said  pro- 
Tince  of  Upper  Canada. 

In  testimony  whereof.  We  have  caused  these  our  letters  to 
be  made  patent,  and  the  Great  Seal  of  our  said  province  of 

Lower  Canada  to  be  hereunto  affixed. Witness  our  truoty 

and  well-beloved  Sir  John  Coape  Shcrbrooke,  Knight,  Grand 
'Cross  of  the  most  honourable  military  order  of  the  Bath,  Cap- 
tain general  and  Governor  in  chief,  in  aui  over  onr  province 
>of  Lower  Canada,  Admiral  of  the  lame,  Ice  lie.  I&c-— At  our 


»1V 


.  J 


«t  ;,. 


4laill«  of  Saint  Louis,  in  our  ciljr  of  QMeb«c,  in  our  laid  pr*« 
viuce  (it'  Lower  Canada,  lb*  (ifhulielh  d»y  of  Nuverobrr,  in  (be 

J  rear  oi  uur  Lord  one  thousand  eigbt  hundred  and  Mventeen,  and 
n  II10  fit'(y*eigb:b  year  of  uur  reigol. 

(Signed)  J.  C.  S. 

J50.  Taylor,  DtpUty-Sec'jr. 


i,    )       At  His  Majesty's  Clourt  uf 
it :  ^  King's  Bench  for  the  district 


VROVINCK  or  LOWtli  CiNAOi. 
DISTRICT  or  MONTREAL,  (O  wU 

of  Meutreal,  begun  and  holden  at  the  Court-house  in  the  city  uf 
Montreal,  for  the  cognizance  of  all  crimes  and  criminal  offenceSt 
on  Saturdny,  the  first  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eigbt  hundred  and  seventeen,  tnd  in  the  lifty-seventh 
year  of  the  reign  of  Our  Sovereign  Lord  George  the  Third,  by 
the  grace  ef  Cod,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  before  the  bonourabi* 
flames  Monk,  chief  Justice  of  the  said  Court  uf  King's  Bench 
lor  the  district  of  Bfoatreal,  and  tlie  honourable  Isaac  Ogden, 
James  Held,  and  Louis  ChaHcs  Foucher,  justices  of  our  Lord 
the  King  of  bii  said  Court  of  King's  Bench. 

MOMTRKAi.,  i  Tac  Jurors  for  our  Lord  the  King,  upon 
to  wit :  \  their  uatb,  present  that  Gcorob  Camfb^ix.  Ut^ 
uf  the  parish  of  Montreal,  in  Ibe  district  of  Moolreal,  yeoman, 
John  Coopea,  late  of  the  same  parish,  yeoman,  Donald 
AI'KiMNoN,  late  of  the  same  parish,  labourer,  Huoh  Benweii- 
yuN,  late  of  the  same  parish,  y6onian,  Duncan  Camcron,  iat« 
toi  a.  place  commonly  called  Hed  River,  in  the  Indian  territo* 
ries  or  parts  of  America  not  within  the  limits  of  either  of  the 
province!  of  Upper  or  Lower  Canada,  or  of  any  civil  govern- 
ment  of  the  United  States  of  Amerifta,  gentleman,  Jou.t  Douoalo 
Cambroi^,  late  of  the  said  plabo  commonly  called  Red  Kiveri 
geotleman,  Cuthiert  Grant,  lato  of  the  Said  place  commonly 
called  Red  River,  gentleman,  William  Ssaw,  late  of  the  said 
tolace  commonly  called  Red  River,  gentleman,  and  Pctsr 
f  anqmAN,  late  of  the  said  place  commonly  called  Red  River, 
gentleman,  oilierwise  called  He  ten  Bostonnois,  on  the  third 
jday  uf  April,  in  the  (iity-fifth  year  of  the  reiga  of  our  Sovereign 
Lord  George  the  Third,  by  the  grace  of  Qud,  of  the  United 
Kingdom  of  Great  Briliiin  and  Ireland,  King,  Defender  of  th* 
faith,  with  force  and  arms  at  the  said  place  commonly  called 
Red  River,  not  comprised  in  any  parish  or  county,  but  situated 
in  the  Indian  territories  or  parts  of  America  not  within  the  liroitg 
of  either  of  the  provinces  of  Upper  or  Lower  Canada,  or  of  an  J 
civil  government  of  the  United  Slates  of  America,  and  being 
fvithin  the  jurisdiction  of  the  Court  of  King's  Bench  of  our  Lord 
-Um  Kim,  of  and  iiv  tk«  said  district  of  Montreal,  four  broH 
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eofUUHi,  or  vimm  of  ordnance,  commonly  called ^/(imVcM,  •( 
th«  value  oione  buodred  pounda,  sterling  money  of  Great  Bri- 
tain,  four  iron  tmiveU,  of  the  value  of  forty  pounds,  sterling 
money  aforesaid,  and  one  howitztr,  of  the  value  of  ten  pounds, 
aterling  money  aforesaid,  of  the  goods  and  chattels  of  the  right 
honourable  7yu>tna$Earl  ofSelkiHc,  in  the  dwelling-bouse  of  the 
•aid  right  honourable  Thomas  Earl  of  Selkirk,  there  situate,  then 
and  there  being  found,  feloniously  did  steals  take,  and  carry 
away,  and  one  Michael  Kilbride,  one  John  Kerrigan,  and  one 
Mary  M' Lean,  then  and  there  being  in  (he  said  d«relling>house, 
did  then  and  there  put  in  i^odily  fear  of  their  lives,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lord  the  King,  his  Crown  and  Dignity.  And 
the  jurors  aforesaid  for  our  Lord  the  King,  upon  their  oath  afore- 
laiJ,  do  further  present  that  the  said  George  Campbell,  John 
Cooper,  Donald  M'Kinnon,  and  Hugh  Bennerman,  afterwards, 
to  wit ;  on  the  day  and  year  aforeitaid,  with  force  and  arms  at 
the  aforesaid  place  commonly  called  Red  River,  not  comprised 
in  any  parish  or  county,  but  situated  in  the  Indian  territories 
or  parts  of  America  not  within  the  limits  of  either  of  the  provin* 
ce&  of  Up|>er  or  Lower  Canada,  or  of  any  civil  government  bf 
tlie  United  States  of  America,  and  being  within  the  jurisdiction 
of  the  said  Court  of  King's  Bench  of  our  Lord  the  King,  of  and 
for  the  said  district  of  Montreal,  four  brass  cannon,  or  pieces  of 
ordnance,  commonly  called  field  pieces,  of  the  value  of  one 
hundred  pounds  of  sterling  money  aforesaid,  four  iron  swivels^ 
of  the  value  of  forty  pounds,  sterling  money  aforesaid,  and  one 
bowilzer,  of  the  value  of  ten  pounds,  sterling  money  aforesaid, 
of  the  goods  and  chattels  of  the  said  richt  henonrable  Thomas 
Earl  of  Selkirk,  in  the  dwelling-house  ol  the  said  right  honoura- 
ble Thomas  Earl  of  Selkirk,  there  situaie,  then  anc!  there  being 
found,  feloniously  did  steal,  take,  and  carry  away,  and  one 
Michael  KMbride,  one  John  Kerrigan,  and  one  Mary  M'Lean, 
then  and  ther?  being  in  the  said  dtvelling-house,  did  then  and 
there  put  in  bodily  f^zx  of  their  lives,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lord  the  King,  his  Crown  and  Dignity.  And  the  jurors 
•foresaid,  fipon  their  oath  aforesaid,  do  further  present  that  the 
said  Duncan  Cameron,  John  Dougald  Cameron,  Cuthbert  Grant, 
William  Shaw,  and  Peter  Pangman,  otherwise  called  Peter  Bos- 
tonuois,  before  the  committing  of  the  said  last  mentioned  felony, 
in  form  as  aforesaid,  to  wit:  on  the  day  and  year  aforesaid,  with 
fore*  and  arms  at  the  aforesaid  place  commonly  called  Red  Ri< 
v«r,  not  comprised  in  any  parish  or  county,  but  situated  in  the 
Indian  territories  or  parts  of  America  not  within  the  limits  of 
either  Of  the  provinces  of  Upper  or  Lower  Canada,  or  of  any 
civil  government  of  the  United  States  of  America,  and  being 
m\<\\vci  tb«  jurisdictiou  of  the  uid  Court  of  King's  Bench  for  our 
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Lofcl  the  King,  of  and  for  the  said  district  of  Montreal,  did  f«* 
bniou&ly  and  maliaioudy  comfort,  aid,  assist,  abet,  counsti,  - 
hire,  and  command  the  said  George  Cam|»bell,  John  Cooper, 
Donald  M'Kinnon,  and  Hugh  Bennerman,  to  do  and  commit  lb*  . 
•aid  felony  last  aforesaid,  in  manner  and  form  aforesaid,  against  . 
the  form  of  the  statute  <.  such  case  made  and  provided,  and  a* 
gainst  the  peace  of  our  I^ord  the  King,  his  Crown  and  Dignity; 
And  the  jurors  aforcraid,  for  our  Lord  the  King,  upon  theic 
oath  aforesaid,  do  further  present  that  the  said  George  Camp- 
bell, John  Cooper,    Donald  M'Kinnon,  and  Hugh  Bennerman, 
itflterwards,  to  wit:  on  the  day  and  rear  aforesaid,  with  force 
and  arms  at  the  said  place  commonly  called  Red  River,  not 
comprised  in  :)ny  parish  or  county,  but  situated  fn  the  Indian 
territories,  or  parts  of  America  not  within  the  limits  of  either 
-of  the  provinces   of  Upper  or  Lower  Canada,   or  of  any  civil 
government  of  the  United  Slates  of  America,  and  being  within 
Ihe  jtlrisdiction  of  the  Said  Court  of  King's  Bench,  of  and  for  the 
taid  district  of  Montreal,  four  brass  cannon,   or  pieces  of  ord- 
nance, commonly  ca^ed  field  pieces,  of  the  value  of  one  hun- 
dred pound«,  sterling  money  aforesaid,  four  iron  swirels  of  the 
iralue  of  forty  pounds,  sterling  money  aforesaid,  and  one  howit- 
"itr,  of  the  value  of  ten  pounds^  sterling  money  aforesaid,  of  the 
^^dsand  chattels  of^he  said  right  honctrrabie  Thomas  Earl  of 
Selkirk,   in  the  dwelling  "house  of  him  the  said  right  honourable 
Thomas 'Earl  of  Selkirk,  there  situate,  then  and  there  being 
found,  feloniously  did  steal,  take,  and  carry  away,  and  on*  Mi- 
chael Kilbride,  one  John  Kerrigan,  and  one  Mary  M'Lean,  then 
and  there  being  in  the  said  dweliing>hoase,  did  then  and  tbort 
put  in  bodily  fear  of  tbek  lives,  against  the  form  of  the  statute 
in  .such  case  made  and  provided,  and  against  the  peace  of  our 
'Lord  the  King,  4iis  Crown  and  Dignity.     And  the  jurors  afore- 
•said,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
■Duncan  Cameron,  John  Dongald  Cameron,  Culhbert  Grant,  and 
■William  Shaw,  and  Peter  Pangman,  otherwise  called  Peter  Bos- 
•tonnois,  afterwards,  to  wit :  on  IhV  day  and  year  la&t  aforesaid, 
trith  force  and  arms  at  the  said  place  commonly  called  Red  Ri- 
.  ver,  nut  comprised  in  any  pnriah  or  county,  but  situated  in  the 
■Indian  territories  or  parts  ot    America  not  within  the  limits  of 
either  of  the  provinces  of  Upper  or  liOwer  Canada,  or  of  any 
civil  government  of  the  United  States  uf  America,  and  being 
within  the  jurisdiction  of  the  said  Court  of  King's  Bench,  of  and 
for  the  said  district  of  Montreal,  the  said  last  mentioned   four 
iirass  cannon,   or  pieces  of  ordnance,   commonly   called  (ielil 
pieces,  four  iron  sw-ivels,  and  one  howitzer,  being  the  goods 
and  chattels  so  as  aforesaid  feloniously  stolen,  taken,  and  carried 
.'tway,  feloniously  did  receive,  and  have  (they  the  said  Dimcan 
■  Cameron,  John  Oougald  Cameron,  Cnihb»^rt  Grant,  and  Wil- 
liam Shaw,  and  Peter  Pangman,  ullierwise  called  Peter  Bos 
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loniioh,  then  and  tbeie  well  koowiog  the  said  goods  nnd  chair 
tell  last  mentioned  to  have  been  feloniously  stolen,  taken,  and 
carried  away,)  against  the  form  of  tbw  statute  in  such  case  made 
and  provided,  and  aga'<i)st  the  peace  of  our  Lord  the  King,  bis 
Crown  and  Dignity.  Aiid  the  jurors  aforesaid,  for  our  said  Lord 
the  King,  do  further  picspnt  that  the  said  George  Campbell^ 
John  Cooper,  Donald  M'Kinnon,  and  Hugh  Bennerman,  Duncan 
Cameron,  John  Dougald  Cameron,  Cuthbert  Grant,  AVilliam 
Shaw,  and  Feter  Pangman,  otherwise  called  Peter  Bnstonnois, 
aflerward.s,  to  wit :  un  the  day  and  year  aforesaid,  with  force 
and  arms  at  the  aforesaid  place,  commonly  called  Red  Iliver, 
not  comprised  in  any  parish  or  county,  but  situated  in  the 
Indian  territories,  or  pari.s  of  America  not  within  the  limits  of 
either  of  the  provinces  of  Upper  or  Lower  Canada,  or  oi  anr 
civil  government  of  the  United  States  of  America,  and  being 
Tvithiu  the  jurisdiction  of  the  said  Court  of  King's  Bench  of  and 
for  the  said  district  of  Montreal,  four  brans  cannon,  or  pieces  of 
vrdnancc,  commonly  called  fietd-pitces,  of  the  value  of  one  bun- 
drcd  pounds  sterling  money  aforesaid,  four  iron  swivels,  of  the 
value  of  forty  pound!>,  sterling  money  afore.xaid,  and  one  howitzer 
of  the  value  of  ten  pounds,  sterling  money  aforesaid,  of  the  goods 
and  chattels  of  the  right  honourable  Thomas  Earl  of  Selkirk,  ia 
the  dwelling  bouse  of  him  the  said  right  honourable  Thomas 
Earl  of  Selkirk,  then  and  there  being  found,  feloniously  did  steal, 
take,  ^nd  carry  away,  againat  the  peace  of  our  Lord  the  King, 
bi^  Qrp.wn  and  Dignity.  And  the  jurors  aforesaid,  for  our  Lord 
the  King,  upon  their  oath  aforesaid,  do  further  present  that  the 
faid  George  Campbell,  John  Cooper,  Donald  ArKinnon,  and 
Hugh  Bennermitn,  afterwards,  to  wit :  pn  the  day  and  year  .1- 
foresaid,  with  force  and  arms  at  the  said  place  commonly  caN 
led  Ued  iliver,  not  comprised  in  any  parish  or  county,  but 
.situated  in  the  Indian  territories  or  parts  of  America  not  wilhin 
the  limits  of  either  of  the  provinces  of  Upper  or  Lower  Canada, 
or  of  any  civil  government  of  the  United  Slaters  of  America,  and 
"being  wilhin  tbo  jurisdiction  of  the  said  Court  of  King's  Bench. 
of  and  for  the  said  district  of  Montreal,  four  brass  cannons,  or 
piecesof  ordnance,  commonly  called  field  piec&s,  of  the  value  of 
uiie  hundred  pounds,  sterling  money  aforesaid,  four  iron  swivels, 
of  the  value  of  forty  pounds,  sterling  money  aforesaid,  and  one 
howitzer,  of  the  vnlue  of  ten  pounds,  sterling  money  aforesaid, 
of  the  goods  and  chattels  of  the  right  honourable  Thomas  Earl 
of  Selkirk,  in  the  dwelling-house  of  him  the  said  right  honoura- 
ble Thomas  Earl  qf  Selkirk,  then  and  there  being  found,  felu- 
niou<"ly  did  steal,  take,  and  carry  away,  against  the  peace  of 
our  Lord  the  King,  his  Crown  and  Dignity.  And  I'.ie  jurors  a- 
forosaid,  upon  their  oath  afiuretaid,  do  further  present  that  the 
said  Duncan  Cameron,  John  Dougald  Cameron,  Cu''.Set  Grant, 
William  Shaw  and  Peter  Pangman,  otherwise  called  Fetcr  Bo«- 
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tonnois,  before  (he  said  felony  was  eommillcd,  in  form  afore* 
said,  to  wit:  on  flio  day  and  year  last  aforesaid,  with  forca 
and  arms  at  the  said  place  commonly  called  Red  River,  not 
comprised  in  any  parish  or  county,  but  situatf^d  in  the  Indian 
territories  or  part9  of  America  not  within  the  limits  of  either  of 
the  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  go« 
vurnment  of  the  United  States  of  America,  and  being  within 
the  jurisdiction  of  the  ^aid  Court  of  King's  Bench,  of  and  for 
the  said  district  of  Muntrcat,  did  feloniously  and  maliciou!;ly 
incite,  mm-e,  procure,  aid,  and  abet,  the  said  Greorgc  Camp- 
bell, John  Cooper,  Donald  M'Kinnon,  and  Hii<;ii  Bcnnf-rman, 
tu  do  and  commit  the  said  last  mentioned  felony,  in  manner  and 
form  afuresiaid,  against  the  peace  of  nur  said  Lord  the  King, 
his  Crown  and  Diji;ni(y.  And  the  jurors  aforesaid,  ft)r  our  said 
Lord  the  King,  upon  their  oath  aforesaid,  do  further  prr<.ent  llint 
the  said  George  Campbell,  John  Cooper,  Donukl  M'Kinnon, 
and  llu{;li  Bcnnermnii,  afterwards,  to  wit;  on  the  day  and  year 
nforosaid,  with  force  and  arms  at  the  said  place  commonly  cal< 
led  Red  River,  not  comprised  in  any  pari&h  or  county,  buf 
situated  in  (he  Indian  territories  or  parts  of  America  not  within 
the  limits  of  either  of  the  provinces  of  Upper  or  Lower  Canada, 
or  of  any  civil  government  of  the  Unrtcd  States  of  America,  and 
lacing  within  the  jurifidiction  of  the  .said  Court  of  King'»  Bench 
of  and  for  the  said  district  of  Montreal,  four  brass  cannon,  or 
pieces  of  ordnance,  commonly  called  field  pieces,  of  the  valuo 
■of  one  hundred  poundij,  sterling  money  aforesaid,  four  iron  swi- 
vels, of  the  value  of  forty  pounds,  sterling  money  aforesaid,  and 
one  howitzer,  of  the  value  of  ten  pounds,  sterling  nntmey  afore- 
said, being  the  goods  and  chattels  of  the  right  honourable  Tho- 
mas Earl  of  Selkirk,  in  the  dwelling  house  of  him  the  said  right 
Iionourable  Thomas  Earl  of  Selkirk,  then  and  there  being  found, 
feloniously  did  ttteal,  take,  and  carry  away,  againbt  the  peace 
of  our  Lord  the  King,  his  Crown  and  Dignity.  And  the  juror* 
ai'oresaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
i<aid  Duncan  Cameron.  John  Dougaid  Cameron,  Cuthbert  Grant, 
William  Shaw,  and  Peter  Pangman,  otherwise  called  Peter 
Bostonnois,  afterwards,  to  wit :  on  the  liay  and  year  aforesaid, 
with  force  and  arms  at  the  said  place  conimunly  called  Red  River, 
not  comprised  in  any  parish  or  county,  but  situated  in  tl^e  Indian 
territories  or  parts  of  America  not  within  the  limits  of  either  of 
the  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  go- 
vernment of  the  United  States  of  America,  and  being  within  tha' 
jurisdiction  of  the  said  Court  of  King's  Rench  of  and  for  the 
naid  district  of  Montreal,  tiie  said  last  mentioned  four  brass  can-' 
jion,  or  pieces  of  ordnance,  commonly  called  field  pieces,  four 
iron  swivels,  and  one  howitzer,  being  the  goods  and  cliattels  so 
a«  aforesaid,  feloniously  stolen,  taken,  and  carried  away,  felo-' 
liionsly  did  receive,  and  have  (they  the  said  Duncan  Cameron, 
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Jqhn  Dougald  Cameron,  Cutlibert  Grant,  WiDiam  Shaw,  aa^ 
Peter  Pangroan,  otherwise  called  Peter  Bostonnois,  then  and 
(here  well  knowing  the  said  gooda  and  chattels  last  nrentiooed 
to  have  been  feloniousljr  stoTen,  taken,  and  carried  away,  a> 
gainst  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  l^id  the  King,  hjs  Cipwn  and 
Dignity. 

(Signed)        N.  F.  Uniackb, 
Attorney-General. 

(Signed)  Gilbert  Ainslic, 

'  Cle?^  of  CrovA^ 
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DY  His  Excelkncy  Sir  Jomr  Coape  SHERBRooKe,  Knight  Grand 
Cross  of  the  most  honourable  military  order  of  the  Bath,  Cap- 
tain General  and  Governor  in  Chief  in  and  over  the  provincea 
of  Lower  Canada,  Upper  Canada,  Nova  Scotia,  New  Bruns- 
wick, and  their  several  dependencies,  Vice  Admiral  of  tli* 
same,  Lieutenant  Genera!  and  Commander  of  all  his  Majesty'a 
ibrpes  in  ihe  said  provinces  of  Lower  Canada,  and  Upper  Ca« 
nada.  Nova  ^totia,  and  New  Brunswick^  and  their  several 
dependencies,  and  in  the  islands  of  Newfoundland,  Prince 
!£dtvard.  Cape  Breton,  and  Bermuda,  &c.  &c.  &<;. 

A  PROCLAMATIOiN. 

•a 
WHrnBAs,  in  and  by  a  certain  statute  of  the  parliament  of* 
the  United  Kingdom  of  Great  Britain  alld  Ireland,  made  and 
passed  in  the  forty-third  year  of  bis  Majesty's  reign,  instituted  « 
*'  An  Act  for  extending  the  jurisdiction  of  the  Courts  of  justica  : 
"  in  the  provinces  of  Lower  Canada  and  Upper  Canada,  to  th« 
"  trial  and  puniahment  of  persons  guilty  of  crimes  and  offencei  i 
**  within  certain  parts  uf  North  America,  adjoining  to  the  said 
"  provinces."     It  is  amongst  other  things  enacied  and  declared* 
that  from  and  after  the  passing  of  the  said  statute,  *'  all  offencei 
*'  committed  within  any  of  the  Indian  territories  or  parts  of  A- 
**  merioa  not  within  the  limits  of  either  of  the  said  provinces  of' 
*'  Lower  and  Upper  Canada,  or  of  any  civil  government  of  the 
*'  United  States  of  America,  shall  be,  and  be  deemed  to  be^ 
*'  offences  of  the  same  nature,  and  shall  be  tried  .in  the  sam« 
**  manner,  and  subject  to  the  same  punishment,  as  if  the  samo 
"  had  been  comipitted  within  the  provipces  of  Lower  qr  Uppef 
"  Canada." 
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And  whereas,  under  and  bjr  virtue  of  the  above  in  part  rtcitei 
statute,  justices  of  the  peace  baye  been  duly  nominated  and  , 
appointed,  with  power  and  authority  to  apprehend,  within  the 
Indian  territories  aforesaid,  and  to  convey  to  this  province  pf 
Lower  Canada  for  trial,  all  and  every  person  and  persons  guiltjr 
•f  any  crime  or  offence  wiialsoever. 

And  whereas,  there  is  reason  t«  believe  that  divers  breaches 
of  the  peace,  by  acts  of  forpe  and  violence,  have  lately  beeq 
committed  within  the  aforesaid  Indian  territories  and  the  juris- 
diction  of  the  aforesaid  justices  of  *he  peace. 

I  have  therefore  thought  fit,  by  and  with  the  advice  of  hU 
Majesty's  Executive  Council,  of  and  for  the  province  of  Lower 
Canada,  to  issue  this  t'reclamsition  for  the  purpose  of  bringing 
to  punishment  all  persons  who  may  have  been,  or  shall  be,  guilty 
of  any  such  ac)  or  acts  of  force  or  violence  as  aforesaid,  or  other 
crime  or  offence  whatever,  and  to  deter  all  others  front  follow-  > 
ing  their  pernicious  eyample,  hereby  requiring  al(  his  Majesty's 
subjects,  and  others,  within  the  said  Indian  territories,  to  avoid 
and  to  discourage  all  acts  of  force  or  violence  whatsoever,  and' « 
all  proceedings  whatever  tendine  to  produce  tumults  and  riots, 
or  in  any  way  to  disturb  the  public  peace. 

And  1  do  hereby  strictly  charge  and  command  all  justices  of 
the  peace,  so  as  aforesaid'  nominated  and  appointed,  under  and 
by  virtue  of  the  above-mentioned  statute,  rnd  all  magi&iiates 
throughout  this  province,  and  do  require  all  others  his  Majesty** 
subjects,  generally  in  their  several  and  respective  stations,  t» 
make  diligent  enquify  and  search,  to  discover,  apprehend,  and 
commit,  or  cause  to  be  committed  to  lawful  custody,  for  trial 
in  due  course  of  laf^i  .pursuant  to  the  provisions  in  the  above 
statute  contained,  all  persons  who  have  been,  or  shall  be,  guilty  . 
•f  any  act  or  acts  of  force  and  violence  as  aforesaid,  or  of  any 
other  crimie  or  crimes,  ofience  or  offences,  within  the  said  Indian 
territories  to  the  enil  that  the  laws  may  be  carried  into  prompt 
execution  against  all  such  ofiepders,  for  the  preservation  or  peac^ 
and  good  order  therein. 

itiven  under  my  hand  aad  seal  at  arms,  at  the  Castle  of  St. 
Lewis,  in  the  city  of  Qjuebec,  in  the  .said  province  of  Lower 
Canada,  this  sixteenth  day  of  July,  in  the  year  of  our  Lord  < 
one  thousand  eight  hundred  and  sixteen,  and  in  the  fifty-sixtli 
yj-ar  of  his  Majesty's  reign. 

[       (Signed)  .        ,,  J.  C.  SHERBROOKE, 

JSy  his  Excellency' t  command, 

(Signed)  -  Jiro.  TiTCoit,  Deputy-Sec'r.  ;, 
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JBY  His  Koval  Higlineg?  The  Princf.  or  Wales,  Regent  of  <Iia 
United  Kui^iloin  of  Circat  Britain  an  J  Ireland,  in  the  nauie, 
ftixU  OQ  the  behalf  cf  his  Majesty. 


A  PROCLAMATION. 


i,C  SIIERBKOOKE. 
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Wui;ni:A9,  by  au  act  of  parliament  of  .the  United  Kingdom  of 
.Gr«at  Britain  uihI  Irelaiul,  pa!>H«!ii  in  the  forly-third  yf!»r  of  hh 
M»)n'y't  ruigii,  intituled,  "  an  act  for  extendin}^  the  jurisdiction 
*'  of  the  Cuurlt  ofjusticef  in  the  proTincrs  if  Lower  and  Upppx 
•♦  Caiuid»,  to  the  irial  uttd  punishment  of  persons  guilty  of  erimet 
*•  and  offences  within  certain  parts  if  North  Jlmericu,  adjoining 
•♦  to  the  mid  pro-Mtccs,"  it  is  niiongiit  other  things  enacted, 
*♦  that  all  offences  committed  srtV/(iK  any  of  ihe  Indian  territories, 
"  or  parts  of  Jivxerica,  not  wuhin  the  limits  of  cithrr  of  die  said, 
**  pruvincea,  of  of  any  civil  governr<<mt  of  the  United  States  of 
,*^  Anurica,  shall  \4m,  end  he  deemed  to  be,  offences  of  the  same 
"  nature,  and  shall  be  tried  in  the  same  manney,  and  he  subject  to 
*'  the  same  puniuhmeut,  as  if  ih^  same  had  been  co'ttmitled  within, 
*^  t/te  said  provinces  of  Lower  ar  Upper  Canatla/'      ^^    ;,,v         . 

And  whvrcas,  by  the  said  act  it  is  also  unacted,  "  ihat  it  shall 
,*•  be  lawful  for  the  (r'tvernor,  or  Lieutenant  Governor,  or  persons 
••  administering  the  (JoverKment  for  the  tiime  being,  ofihe  province 
*'  of  Lower  Cana  la,  ly  commission  under  his  hand  and  seal,  to. 
•*  autliorize  afid  empower  any  person  or  persons,  wheresoever  re- 
**  sident  or  being  at  the  time,  to  act  as  civil  magistrates  and  jus- 
••  tices  of  the  peaces,  for  any  of  the  Indian  territories,  or  parts  of 
♦'  Jimerica,  not  witiun  the  limits  of  either  of  the  said  provinces  or 
"  of  any  civil  government  of  the  U.tited  States  of  America,  as 
*^  we.U  as  within  the  limits  of  either  f  the  said  provinces,  either 
*'  upon  information*  taken  or  given,  within  tite  said  provinces  of, 
**  Loxjer  or  Upper  Canada,  or  out  of  the  said  provinces  in  anij 
'■*  part  of  the  Imlian  terriloiies,  or  parts  of  America  aforesaid, 
*' for  the  purpose  only  of  hearing  crimes  and  itff^encrs,  and  covi' 
'*  mitting  any  person  or  persons,  guilty  of  any  crime  or  offence, 
*'  to  safe  cvntody,  in  order  to  itis  or  their  being  conveyed  to  (he 
*'  said  province  of  Loti'rr  Canada,  to  be  dealt  with  according  it> 
*'  law  ;"  snd  "  that  it  shall  be  lawfid  for  any  person  or  personm 
"  whatever,  to  n^jprehend  ami  take  luforr  any  persons  so  commis- 
y  sio7ie  I  If  «/(  r/AiifV/,  or  to  opprchcnd  and  convey  or  cause  to  b« 
•'  safely  t-inveyed,  with  all  <onvenient  spend,  to  the  province  of 
*'  Lotner  Canada,  any  pm-m  or  persom  guilfy  of  any  crime  or 
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.  <  t^tnct,  (here  iohf  delivefed  inio  $afe  cvtiody,  for  the  pmrpoi§ 
."  of  being  dtalt  wUh  according  to  /ow." 

And  whereas,  by  tbe  said  act  it  is  also  furlhcr  enacted,  "  iJwJk 
"  every  such  ofi'ender  may  and  thalt  be  prosecuted  and  tried  m 
"  his  Alajeslys  Courts  of  the  provinee  of  the  Low,er  Canada,  in 
♦•  vhich  crimes  and  offences  of  the  like  nature  are  usuiUly  fried, 
"  and  where  ike  same  would  have  been  tried,  if  such  crime  or  off  , 
**  fence  ha4  been  committed  within  the  limits  of  the  province  wher^ 
*'  the  same  shall  be  tried,  under  the  said  act;  that  every  Render 
'*  tried  and  convicted  under  tite  said  act,  sliall  be  licdtle  and  9uhject 
'*  to  such  punishment  as  may  by  any  law  tn  force  in  the  province 
**  where  he  or  she  sliall  be  tried,  be  inflicted  for  such  crime  or  of 
'^  fence,  and  thci  such  Court  may  and  shall  proceed  to  trial,  judg-r 
'*  ment  and  execution,  or  oilier  punisliment  for  such  crime  or  yt 
**  fonce,  in  Oie  same  manner  in  every  respect,  as  if  such  crime  or 
"  iffencehad  been  really  committed  within  the  jurisdiction  of  such 
*'  Court ;  and  to  proceed  also,  in  tlu  tried  of  any  person,  being  0 
"  subject  of  his  Majesty,  who  shnU  be  charged  with  any  offciicCf 
"  notwithstanding  svch  (ffcncc  shall  appear  to  have  been  committed 
•*  Tsnthin  tiie  limits  of  any  colony,  settlement  or  territory,  belonging 
"  to  any  European  staled 

And  wiioroas,  divers  breaches  cif  (he  peace  and  acts  of  force 
und  violence  iia>e  lately  been  committed  within  the  said  Indian 
territories  and  parts  of  America,  mentioned  and  described  it) 
the  said  act  of  parliament,  which  have  arisen  from  contcniioiii 
between  certain  merchants,  cnrryingon  trade  and  commerce  i« 
the  said  Indian  territories,  under  the  names  of  the  Hudson's  Bay 
Company  and  Jiorth'-lVcsl  Company  respectively,  and  other  per- 
sons, their  servants,  agents  or  adherents,  of  whom  tome  baT« 
entered  into  and  seized  and  occupied  by  force,  and  with  strong 
hand,  lands  or  possessions,  therein  taking  and  by  force  retaininj; 
divers  goods,  wares,  merchandize,  and  other  property.,  and 
obstructing  the  passage  of  navigable  rivers  and  other  natural 
passes  of  the  country  ;  and  others  have  met  together  .in  unlaw- 
ful assemblies,  formed  divers  conspiracies  and  confederacies* 
committed  murders,  riots,  routs  and  affrays  and  appeared,  gone 
and  ridden  in  companies,  in  military  array  with  armed  foroi, 
and  have  rescued  themselves  and  others  from  lawful  arrest  and 
custody. 

We  do  therefore  in  the  name  and  on  the  behalf  of  his  Majes- 
ty, publish  this  proclamation,  hereby  calling  upoii  the  said 
merchants,  so  as  atoresaid  carrying  on  trade  and  commerce  in 
the  said  Indian  territories,  under  the  names  of  the  Hudsou'f 
Bay  Company,  and  the  North-West  Company  respectively, 
and  upon  each  and  every  of  them,  and  upon  all  other  persons, 
their  servants,  agents,  or  adherents,  and  each  and  every  o£ 
them,  to  desist  from  every  hostile  aggressioB  or  attack  whatso- 
ever :    and  in  order  to  prevent  the  further  <  employmeot  of  a* 
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iMiauthuriied  military  foret.,  w«  de  heraby  require  irll  ptrsonv, 
who  have  been  tieretQfore  engiiged  in  hi*  MitJMly'*  service  at 
meers  (tr  soldiers,  aikI  as  such  Irtive  enlisted  and  eniagi^d  in  the 
iierVice  of  the  said  Hudson's  tiar  Company,  or  North- West 
Company,  or  either  of  them,  or  of  any  of  their  servants,  agents, 
or  adherents^  to  'leave  the  ser vite  iu  which  they  may  be  sn  en* 
gaged,  within  Itventy-fou.r  houra  after  their  knowledge  of  Ihii 
))roclaniaiion,  under  penalty  of  incurring  our  most  sefcre  dls- 
pleasure,  and  forfeiliiig  every  priritege  to  vrhich  their  former 
employment  in  bis  Majesty's  aervice  woQid  othernrisQ  havecn« 
titled  rtiem. 

'  And  we  do,  under  8tmM<*r  penalties,  herebr  require  of  all 
and  every  person  and  persons  wliomsoever,  whom  it  doth  or 
shall,  or  may  in  any  wise  concert,  the  restitutio^  of  all  forts, 
buililingSi  or  trading  stations,  with  the  ptoherty  which  they 
contain,  which  may  have  been  seised  or  taken  possession  of  by 
cither  party,  4o  the  party  who  originally  esfaMished  or  construct* 
ed  the  sanie,  and  were  possessed  thereof  previoiM  to  (he  receiit 
difiputes  between  the  aforesaid  companies. 
'  And  we  xio  hereby  require  in  like  manner,  of  alt  and  rvrry 
pers^ri  and  persons  whomsoever,  whom- it  doth  or  shall,  or  m»y 
In  any  way  concern,  liie  removal  of  any  blockade  or  impedi- 
ment by  which  any  party,  person  or  persons,  may  hare  attempt, 
cd  to  prevent,  or  interrupt  the  I'lee  passage  of  traders,  Or  others 
of  bis  Majesty's  subjects,  or  of  the  natives  of  the  said  Indinii 
(errttoTies,  with  their  merdiandize,  furs,  provisions,  and  ollieir 
effects,  throughout  tiie  Kikes,  rivers,  i;oads,  and  erery  other  usu- 
«l  route  or  communication  heretofore  used  fur  the  purpose  of 
the  fur-trade  in  the  iiMeriur  of  North  America ;  and  full  and  free 
fjcrmission  for  all  persons  to  pursue  their  usual  and  accustomed 
Irade,  without  hindrance  or  molestation,  hereby  declaring,  that 
nolbing  done  in  consequence  of  this  proclamation,  shall  in  any 
idep;ree  be  considered  to  aiTecl  Hie  rights  which  may  ultimately  be 
adjudged  to  bc'lon<;  to  either  or  any  party,  upon  a  full  consider- 
•tion  of  the  cirrumstanccs  of  their  several  claims. 

And  whereas,  fiir  the  purpose  of  restraining  alt  ofliences  in  the 
•aid  Indian  territories,  and  of  bringing  to  condign  puni&hment 
4{ie  perpetrators  of  nil  olfences  there  committed,  his  Excellency 
Sir  John  Cojirc  SiiEHsnooKE,  Knifibt  Grand  Cross  of  the  mtM 
iionoonble  milit::7y  order  of  the  Balb,  His  Majesty's  Captain 
Oeneral  and  Governor  in  chief,  in  and  over  the  provinces  of 
Lr>wer  and  Upper  Canada,  Nova  Scotia,  New  Brunswick,  ai<d 
Ahtir  several  dependencies,  Lieutenant-General  and  Commander 
«f  all  Ims  Majesty's  forces  in  the  said  provinces,  kc.  &c.  by  and 
wiHi  the  advice  of  his  Majesty's  executive  council,  of  and  for 
the  said  province  of  Lower  Canada,  hatli  nominated,  constituted 
and  authorised  the  honourable  William  Bachelor  Coltmaw, 
iMia  «f  th«  membcts  of  th«  said  council,  a  Li«utcnant-Colon«I  i«v 
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lions,  and  ollteir 


liit  Majeiiy's  Irtdian  deptrtmrat,  aodeM  oflln  If ajetty *•  juitiM 
of  the  paace,  fur  Uie  western  dUiricI  of  the  laid  province  o(  U^ 
fier  Canada,  and  Jonir  F&etchcii,  Etquirc,  barmter  at  law,  ena 
of  the  principal  police  maeitlrales  and  chairman  of  bis  MajMty'« 
Court  of  quarter  aesaioD  for  the  district  of  QjMbec,  a  major  iia 
4b«  said  Indian  deparHnanI,  and  uh«  of  his  llajeaty 'a  justices  of 
4he  peace  for  the  »>aid  western  district  of  Upper  Canada,  to  a«t 
AS  civil  magistrates  and  justices  of  the  peace  lor  the  said  Indian 
4erritorias  and  parts  of  America  aforesaid,  as  well  without  a« 
within  the  said  provinces  of  Lower  and  Upper  Canada,  under 
and  by  virtue  uf  the  said  act,  and  also,  his  Majesty's  S|)ecial 
commissioners  for  inquiring  into  and  investigating  all  oQiancea 
committed  io  the  said  Indian  tecritorics,  and  the  circumstanccc 
attending  the  same,  with  power  and  authority  for  such  purposes. 

And  whereas,  the  sai^^VViLLiAk  BicntLOH  Coktmaw,  aMi 
John  Fletciua,  are  immediately  about  to  proceed  to  the  said 
Indian  territories,  in  execution  of  the  trust  so  reposed  in 
<hem : — 

We  do  herelMr  strictly  charge  and  command,  in  the  name  and 
«n  the  behalf  «M  bis  Majesty ,  all  sherifia,  bailiffs,  constables  and 
other  officers  of  the  peace,  and  all  others,  bis  Majesty's  oflkerfl, 
aervants  and  aobjects,  civil  and  military,  generally,  in  their  se- 
veral and  respective  stations,  to  make  diligent  enquiry  and  search 
to  discover  and  apprehend  ail  persMis  who  have  been  or  shall 
be  guilty  of  any  such  crimes  or  offences  as  aforesaid,  or  any 
other  crimes  or  offences  whatsoever,  within  the  Indian  terriloriea 
or  parts  of  America,  in  the  said  act  mentioned  and  described, 
whelber  without  or  within  the  said  provinces  of  lH)wcr  or  Cppte 
Canada,  and  Io  cause  them  to  be  carried  before  the  said  Wif 
tiAM  SLachelok  Coltmav  and  John  Fletcher,  or  one  of  them, 
or  such  other  magistrates  m  may  ^erea/ter  be  appointed  for  Ihe 
like  purposes,  or  otherwiH/  be  invested  with  competent  jurisdic- 
tion in  that  behalf,  to  be  deilt  tviih  according  to  law,  and  bjr 
all  lawful  ways  and  means  wiiatsoever,  to  reprecs  and  discourage 
all  such  crimes  and  ofiences  ;  requiring  and  directing  them  and 
«{.ch  of  them,  as  well  within  the  said  Indian  territories  or  parte 
of  Ameriea,  as  elsewhere,  Io  be  aiding  and  assisting  to  the  sai4 
William  Bachelor  Coltman  and  John  Fletcher,  in  the  €xe> 
«ution  of  the  duties  wherewith  they  are  charged,  as  such  roagis^ 
(rates  and  special  coromik-tioners  as  aforesaid,  ia  all  their  end«a~ 
Tours  for  the  repression  and  discouragement  of  all  such  crimes 
and  offences  wheresoever,  or  by  whomsoever  perpetrated  or  oum- 
milted  ;  for  the  detection  and  apprehension  of  all  such  persons  at 
have  been  or  hereafter  &hnU  be  concerned  or  iwpii^ated.  in  the 
perpetration  thereof,  anil  for  the  maintenance  aud  pre^'«rvatioa 
of  the  peace  and  of  the  laws. 

In  faith  and  testimony  whereof,  wc,   by  our  express  corn* 
HiaoU,  iu  tlie  name  and  on  the  behalf  uf  bis  Majesty,, have  ca«u» 
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M  th«  freat  iMil  of  the  province  of  Loa  ar  CitM^a  to  b«  Ui«hdo 

'  WMncM  otir  (rmt]r  and  well  beloved  Sik  JoHff  CfrAra  Stikr. 
%iiooKr,  Knight  GramI  CroM  of  the  most  honourable  military  or- 
ider  of  the  Beth,  Captain  General  and  Governor  in  chief  ol  ilie 
Mid  provinces  of  Lower  and  Upper  Canada,  I^ova  Scotia  and 
Kew  Brunswick,  Lieutenant  General  and  commamlcr  of  all  bis 
Majesty's  forces  in  ttie  said  provinces,  iLc,  &c.  at  the  Castle  of 
Saint  Lrpwis,  in  the  city  of  C),uebec,  in  tlie  said  province  of  Low- 
*r  Canada,  this  third  day  of  Mky,  in  tiie  yuw  of  our  I^ord  Christ, 
one  thousand  eight  biradred  and  seveiitee'  .  and  in  the  fil'tr- 
leventb  year  of  bis  Majesty's  feign. 

J.  C.  8. 

j}y  h%$  txctlUncy'$ eommand, ,  ,,< 

JoHM  Tavlou,  Deputy-Sec'f 
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ilin  Act  for  extending  the  Jurisdiction  of  the  Courts  of  Justict, 
m  the  praoinces  oj  Lower  Canada,  and  Upper  Cauada,  to  the 
tried  and  punishtneut  of  persons  guilty  of  crimes  Hud  fffitnces, 
within  certain  parts  of  JVorth  America,  ad/oinisig  to  the  said 
pravincei.  .4»M<p^  ^j^r » 

1^  (UthAvaVHT,  1803.) 

Whsheas  crimes  and  offences  have  been  committed  in  the  In- 
di;jin  territories  and  other  parts  of  America,  net  within  the  limits 
of  the  provinces  of  Upper  or  Lower  (Canada,  or  either  of  them, 
«r  of  tb<!  jurisdiction  of  any  of  the  Courts  established  in  those 
provinces,  or  within  the  limits  of  any  civil  government  of  of  the 
United  States  of  America,  and  are  therefore  not  cognizable  by 
any  jurisdiction  whateverj  and  by  reason  thereof  great  crimes 
end  oienves  have  gone,  and  may  hereafter  go  unpunished,  and 
greatly  increase — For  remedy  whereof,  Afojf  ii  please  your  Ma- 
jesty,  that  it  Qiar  be  enacted,  and  be  it  enacted  by  the  King's 
most  exceUetU  Mojtftif,  by  and  with  the  consent  and  advice  of 
the  Lords  spiritual  and  temporal  and  commons,  in  this  present 
parliament  assemh'ied,  and  by  the  authority  of  the  same.  Tmat 
■nom  and  after  the  passing  of  tbi«  act,  all  offisnces  conunitted 
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icU  to  be  hfireiin- 


witlim  any  of  (he  Indian  tcrriloriei,  or  parts  of  Amtrict,  ml 
witliih  the  limits  of  vitlirr  of  the  snid  province!  of  Upper  or  Loit- 
er (Janatia,  nr  o(  any  civil  f^vernment  uf  ilie  United  State*  of 
/nteiica,  »iiall  be,  anil  be  tieiimcd  In  be,  oflences  of  the  same 
nature,  and  shall  be  tried  in  the  tame  manner  and  subject  to  the 
same  {tunishmcnt  as  if  the  name  had  been  committed  witt>m  (be 
f)ruvinces  uf  Lower  or  Upper  Canada. 

id.  ^nd  U  it  furtlur  emitted^  that  it  iball  bo   lawful   for  (be 
Clovcrnor  or  Lietilen.-int  Governor,   or  {wrKon   admiuiAlerini;  the 

fovemmeni,  fur  (he  linte  bein^,  of  lh«;  province  of  \jowvt  Ciinada, 
y  commixkion,  under  his  hand  and  teal,  to  authoriiu:  and  em* 
(lutver  any  person  <»r  persons  nlK^iitsovver  resident,  or  bcint  «t 
the  time,  to  act  as  civil  majistrntc;;)  andjiittices  of  Ihe  peace,  (tir 
any  uf  the  Indian  territories,  or  parts  of  America,  not  nrithin  the 
limits  of  any  of  the  said  provinces,  or  of  any  civil  government 
of  the  United  States  o^'  America,  as  \rcll  as  within  Ihe  liml'itt  of 
either  of  Iho  said  provinces,  either  upon  informaiions  laken^nr 
^iven  within  (he  said  provinces  of  Lower  and  Upper  Caiinda,  or 
out  of  the  said  provinces,  in  any  part  of  the  Indian  territories,  or 
parts  of  America  aforesaid,  for  the  puq)0se  only  of  hearing  crimes 
and  ofiences,  and  committing  any  person  c  ^ons  guilty  of  any 
crime  or  offence,  to  safe  custody,  in  ordi  iis  or  their  being 

conveyed  to  (he  said  province  of  Lower  Canada,  lo  be  dealt  witb 
according  to  law,  and  it  shall  be  lawful  for  any  [lerson  or  persons 
whatsoever,  to  apprt  hend  and  take  before  any  person  so  coiq- 
missioned  as  aforesaid,  or  to  apprehend  and  convey,  or  cause  to 
be  safely  conveyed,  wilh  all  convenient  speed,  to  the  province 
4)f  Low(!r  Canada,  any  person  or  persons  guilty  of  any  crime  or 
offence,  there  to  be  delivered  into  safe  custody,  for  the  purpose 
of  heing  dealt  with  according  to  law. 

Sd.  Jind  Iff.  it  further  enacttd,  that  every  Mich  offender  may 
and  shall  be  prosecuted  nnd  tried  in  tlie  Courts  of  the  province 
of  I^)wcr  Canada,  (or  if  the  Governor,  or  Lieutenant  Governor, 
or  person  administering  (he  government  for  the  time  being,  shall 
from  any  of  the  circumstances  of  the  crime  or  offence,  or  the  local 
situation  of  any  of  the  witnesses  for  (be  prosecution  or  detence, 
think  that  justice  may  be  more  tonvcnienlly  adinini?ti!red.  in  re- 
lation to  such  crime  or  offence  in  the  province  of  Upper  Canad:^^ 
and  shall  by  any  instrument,  under  the  great  seal  of  the  province 
of  Lower  Canada,  declare  the  same,  then,  (hatevpry  stich  offend- 
er may  and  shall  be  prospcutcd  and  tried  in  the  Court  of  the  pro- 
vince of  Upper  Canada,)  in  which  crimes  or  offences  of  the  like 
nature  are  usually  tried,  and  where  Ihe  same  would  have  been 
tried,  if  such  crime  or  offence  bad  boen  committed  within  the 
limits  of  the  province,  where  the  same  shall  be  tried  under  this 
act :  and  every  offender  tried  and  convicted  under  this  act,  shall 
lie  liable  and  subject  lo  such  punishment  as  may,  by  any  law  iii 
f<H-ce  in  the  province  where  he  or  she  shall  be  tried,  be  inflicteii 
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tu  Mich  eritM  in  offiBDCC,  tnd  such  c  iV.i*  tr  oAcnc*  may  an4 
•liall  b«  laid  and  charged  to  liavfl  bct.t  committed  within  the 
Juritdictiun  of  such  Court,  and  such  Co«irt  may  and  abal]  proceed 
therein  tQ  trial,  judgement,  and  excculirm,  or  other  puniihment, 
for  iuch  crime  or  oflence,  in  the  aame  manner,  in  every  reapect, 
u  if  luch  c/fine  or  oflence  hnd  reallr  been  committed  wilbio  the 
jurisdiction  of  auch  Court,  and  it  ihall  alio  be  lawful  for  tlie  iudgea 
•nd  other  officers  0f  the  said  Courts  to  issue  inbpeBoas,  and  other 
processes,  for  enforcing  the  attendance  of  witnesses  on  any  such 
trial,  and  such  subptsnas  and  other  processes  shall  be  aa  valid  and 
•flbctual,  and  be  in  full  force,  aud  put  in  ei«cution  in  any  parts 
of  the  Indian  territories,  ore!  Iter  parts  of  America,  out  of,  and 
not  within  the  limits  of  the  ci<'i<  -{oternmeht  of  the  United  States 
of  America,  as  well  u  within  It^e  limits  of  either  of  the  said  pro* 
Tinces  of  Upper  or  Lower  Canada,  in  relation  to  the  trial  of  any 
Crimea  or  oMnCes  by  <bi|  act  made  cognisable  in  such  Court,  or 
to  the  more  speedy  and  effectually  bringing  any  offender  or  of- 
liinders  to  justics^under  this  act  as  fully  and  amply  as  any  v^b 
panes  or  other  processes  are  within  the  limits  of  the  jurisdiction 
•f  this  Court,  from  which  any  such  subpoenas  or  processes,  shall 
have  issued  at  aforesaid ;  any  act  or  acts,  law  or  laws,  custom, 
usage,  matter  or  thing  to  tb«  contranr  notwithstanding. 

4tb*  P  ovidtdolwayi,  and  be  it  farther  snaclec/,  that  if  any 
crime  or  edence  charglsd  and  prosecuted  under  this  act  shall  be 

Rrof  ed  to  have  been  committed  by  any  person  or  persons  not  be- 
ig  a  subject  or  subiecte  of  His  Majesty  and  also  within  the  limits 
ofany  cokrity,  settlement  or  territory,  belonging  to  ai^y  Europe* 
an  states,  the  Court  before  which  such  prosecution  shall  be  had, 
■hall  forthwith  acquit  sucbperoonor  persons,  not  b«ing  such  sub* 
^tzt  or  sul  jects  c;  <  foresaid,  uf  such  charee. 

51b.  h,  r  \dkd  rivertheleut  that  it  shall  and  may  be  lawful  for 
such  Co  )  pti<eed  in  the  trial  of  any  other  person  being  a 
subject  V  subjects  of  His  Majesty,  who  shall  b«  charged  with 
•  the  »:<'<;<  M  any  other  offisnce,  notwithstanding  such  offence  shall 
•ppefet  to  have  been  conlmitted  within  the  limits  of  any  colony* 
settlement  or  territory^  bcloBging  to  any  European  state  at  aforo« 
ui4. 


'1:. 


tone,  prtnier,  fllr.  Fmtl  Strtti'. 
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